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JUDGES OF THE COURT. 


Hon. Tuomas Stive1, Chief Justice. 


Hon. C. Voorutss, 


Hon. A. M. Bucnanan, 


Hon. A. N. Ocpen, ae Justices. 


Hon. J.G. Campsetr. } 





Gienpy Burke v. His Creprrors, and rHe Crepirors oF GLENDY 


Burke & Co. 


A purchaser can not be compelled to complete the sale in conformity with the proces verdal of the 
auctioneer, when the proces verbal varies both from the advertisement and the order of sale. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J.— 
Walker & DeFrance, for the Syndic : 


But the appellant contends that we are bound solely and entirely by the ad- 
vertisement. That all evidence as regards the acts, the explanations sought 
and given, and declarations made by the auctioneer at the time of sale, cannot 
enter into the contract, nor be considered by the Court, nor proof be offered re- 
garding them. 

The appellant seems to consider the advertisements of auctioneers as con- 
tracts of the most solemn nature ; as unalterable as the laws of the Medes and 
the Persians; as irrevocable as the decrees of fate; a species of Procrustean 
bed into which all lengths, all breadths, all sizes must be made to fit. 

This extraordinary position is attempted to be sustained by several decisions 
of our Court, some of which are herein referred to, and all perhaps, decisions 
proper and just under their peculiar circumstances. One fact is, however, 
true with regard to them all; a fact which conclusively answers the exceptions _ 
taken by appellant’s counsel, to the admission of any testimony with regard to 
the facts which transpired at the time of sale. That fact is this, that in every 
case, the circumstances attendant on the several transactions, are minutely 
shown and and attentively considered by the Court, and in one, the most recent 
of them, Poree v. Bonneval, 6th A., 387; the wisdom of such a course is pro- 
perly commended. In the 19th L. R., are two cases, Nott & Co. v. Oakey, page 
18. After examining the facts of the case, the purchaser was released from the 
penalty of a sale a la folle enchere because conditions more onerous were im- 

by the auctioneer, and conditions at variance with those in hand-bills 
distributed through the crowd. ‘The purchase may have been made, say 
the Court, under an error created by the plaintiffs themselves.” It will be 





' SUPREME COURT OF LOUISIANA. 


found that the only principle enunciated in this and in all analogous decisions 
is this rule as old as law itself: that when error is created in the mind of the 
purchaser by the act of the vendor, the purehaser js not bound and should not 
suffer 


The difference between these eases and the present is, that the defendants do 
not claim the benefit of any alleged error on the part of the vendor, but claim 
to substitute a contract of their own in place of one incurred. 


C. Roselius appeared for the Syndic and Auctioneers. 
Levi Pierce for defendant and appellant. 


As to the merits of the case, the Tutor, defendant, submits that 

All sales of property ceded to creditors must be made on the same terms 
and under the same formalities that property seized on execution is sold. Art. 
2180 Civil Code. 

When there exists a mortgage or privilege on the property put up for sale, 
the Sheriff shall give notice before he commences, that the property is sold sub- 
ject to all privileges and hypotheeations of whatsoever kind they may be, with 
which the same is burthened, and with the condition that the purchaser shall 
pay in his hands whatever portion of the price for which the property shall be 
adjudicated, may exceed the amount of the privileges and special mortgages to 
which such property is subject. Code of Practice, Art. 679. Vide also 683. 

Art. 689. hen a seizing creditor has a privilege or special mortgage on 
the property seized, for a debt of which all the instalments are not yet due, he 
may demand that the property be sold for the whole of the debt, provided it 
be on such terms of credit as are granted to the debtor by the original contract 
for the payment of such instalments as are not due. Vide Loucks v. Union 
Bank, 24 An., p. 618. 

Act of 1817, p. 134, Sec. 16. The privileged or mortgaged creditors of the 
insolvent debtor shall not be bound by the decisions of the majority of the other 
members, either in amount or persons, if the said creditors want to sell the 
property on credit, and the privileged or mortgaged creditors shall always have 
the right to require that the sale of so much property only on which their res- 
pective privileges, or mortgages rest, be made for cash as will be sufficient to 
make the amount due to them, together with interest and costs. 

La. Rep., Vol. 7. The mere legal agent appointed to sell pay by au- 
thority of law, has no powers but those conferred by law, Page 421, (asa 


c, 

La. ieep. Vol. 19, p. 18. Where the terms of an auction sale are changed, 
or new conditions imposed from those advertised, by proclaiming them at the 
stand, at the commencement of the sale, the purchaser is not bound by them, 
Nott & Co, v, Oakey. 

2d Annual, p. 2, The advertisements are binding upon both purchaser and 
vendor, and neither party can insist on any thing that was said by the auction- 
eer at the time of sale, in any respect varying or adding to the printed condi- 
tions or the description of the object offered. Layton v. Hennen. Babington 
on Auction Law, Lib.18. Vide 6 Annual, 386, to the same effect. 

The case is now stated to the Court, and the authorities on which the defen- 
dant relies. 

. Suet, 0. J. This case arises on a rule taken against the tutor of Wm. R. 
Burke to enforce hig compiiance with an adjudication at auction of certain real 
estate. 

We are of opinion that the defendant cannot be compelled to complete the 
sale in conformity with the procs verbal of the auctioneer, which is made the 
basis of the rule, because it varies both from the advertisement and the orders 
of sale. 

It is said that the change which constitutes this variance was announced by 
the auctioneer at the stand, and that Burke understood it. Without deciding 
the question whether parol evidence was admissible to show what declarations 
were made at the sale by the auctioneer, and what conversations took place, we 
think it sufficient to say that the testimony of the auctioneer as to what he ob- 
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setved to the audiefice is at variance with his procee verbal, and both aré at 
variance with the advertisement; and the conclusion is forced upon our mind, 
that the matter was not understood cither by the auctioneer himself or the 
audience, in consequence of the obseurity of the advertisement. 

The only mode of doing justice to all parties, the creditors and the purcha- 
sers, is to set aside the adjudication as irregularly made. 

There is a circumstance connected with the mortgage debt which seems to have 
been overlooked in the application for the order of sale, in the order, and in the 
advertisement; and that is, that two interest notes were due, and had become 
under the contract a cash capital bearing eight per cent. interest. Whether 
this stipulation as te compound interest was or was not unlawful, we express no 
opibion. But at all events, two interest notes were due before the sale, so that 
whatever equity there might be in treating the use of the property by the pur- 
chaser after his purchase, as an equivalent for the unmatured interest notes, 
there certainly was none in asking him to pay interest which had matured be- 
fore the sale without giving him credit for it on the amount of his bid. We 
would also add that the property was mortgaged to the State for forty-three in- 
terest notes of $155 35 each, and the proces verbal speaks of forty-two of that 
denomination to be assumed, without specifying which they are. 

We recommend the granting of a new order of sale by the Court below, 
providing specifically for the terms of the sale in this complicated matter, so 
that the advertisements may inform bidders clearly what will be their liability. 

It is therefore ordered that the judgment of the District Court be reversed, 
and that this adjudication to G. Burke, tutor, be annulled, the costs of the rule 
in both cases to be paid by the insolvent estate. 


Ix tHe MATreR oF Burke v. His Creprrors. 
LIDELL, C. J. For the reason assigned in case under same title, No. 8248 
of the docket of this Court, a similar judgment is rendered in this case. 
It is therefore ordered that the judgment of the District Court be reversed, 
and the adjudication to G. Burke, tutor, be annulled—the costs of the fule in 
both Courts to be paid by the insolvent estate. 





Joun HacenBercer v. Jonn Wi. 


Where the claim for damages is fictitious, and made for the purpose of giving the Supreme Court ju- 
risdiction, the appeal will be dismissed. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Schmidt, for plaintiff and appellant. Collins, for defendant. 

Voorntgs, J. In this case, the plaintiff sought the nullity of a judgment 
rendered against him in favor of the defendant, for the sum of $170 10, on the 
ground that it had been obtained through fraud; and, moreover, prayed for 
$350 damages for the illegal proceedings thereon, and for an injunction, which 
was granted. 
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The District Court gave judgment in favor of the defendant, dismissing the 
plaintiff’s demand on the injunction, and the latter appealed. 
* The dismissal of the appeal is prayed for on several grounds. But it is ne- 
cessary to notice only one of them, which we deem sufficient—that to the juris- 
diction of this Court. The matter in dispute as to the nullity of the judgment, 
does not exceed the sum of $300. It is clear that this Court would not have 
jurisdiction of thatalone. From the nature of the matter in litigation, and the 
absence of any allegation or proof of specific damages, we are satisfied that 
the claim for damages is fictitious, and made for the purpose of giving juris- 
diction to this Court. It has been repeatedly held, that such a claim cannot 
give jurisdiction to this Court. In the case of the R. R. Company v. Williams, 
16L. R. 182, Judge Morphy, as the organ of the Court, remarked: “We 
readily avail ourselves of this opportunity, which has appeared to us a fit one 
for the purpose of declaring that we are by no means disposed to suffer ficti- 
tious and imaginary claims to be tacked on a real one, for the sole purpose of 
bringing up suits before this Court, in violation of the Constitution, and in de- 
rogation to the respect due to the Courts of justice.” See also the case in 17th 
L. R. 104. . 

It is therefore ordered, adjudged and decreed that the appeal be dismissed at 


the appellant’s costs. 





F. Seicnourer & Co. v. C. Garpanne anp Wire. 


The wife is not personally bound for the price of furniture sold to her husband, although she, as a 
member of his family, may have had the use of it, 

The vendor can not exercise his privilege on goods sold to the husband, after they have been pur- 
chased by the wife under a seizure and sale against the husband to satisfy her dowry. OC. C. 
$184, No. 7., 3194. 

Where the wife’s judgment against her husband has been ratified by a dation en paiement, the set- 
tlement cannot afterwards be set aside by them, and the judgment revived to the prejudice of the 
claims of the husband's creditors. Buchanan, J., dissenting. 

Considering the relation between husband and wife, and that their possession is a joint one of all 
the objects belonging to the community, no adverse title, during the marriage, can ever be set up 
in the wife to defeat the vendor’s privilege on an object purchased by the community and unpaid 
for. Ogden, J., dissenting. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Fil- 
liewl, for plaintiffs. Miles Taylor and H. H. Taylor, for defendants 
and appellants. 

Stwet, C. J. This suit is brought upon two notes, dated in August 1851, 
made by C. Gardanne to the order of the plaintiff, and payable one year after 
date. The prayer is for a judgment against the husband and wife in solido. 
The ground upon which the petition asks judgment against the wife is, that 
the notes were given in payment of certain articles of household furniture sold 
to the husband and used in his house by his wife and family, who are bene- 
fitted by their use, and that although Mrs. Gardanne did not sign the notes, 
she is bound to contribute to the.expenses of her household, and share the 
debts of her husband contracted for such purpose. The petition also asked 
judgment recognizing the vendor’s privilege upon the furniture, of which a list 
was annexed. There was judgment according to the prayer of the petition, 
and Mrs, Gardunne has appealed. 
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The following fact appeared at the trial: the notes are in renewal of notes eerie 
for a larger sum given in the name of the husband in 1848, for furniture pur- Ganazen AND 
chased of the plaintiffs in 1846 and 1847. A witness in the employ of plaintiffs bas 
says, the goods were sold to the defendants; that both defendants came into 
the shop and bought the goods mentioned in the bill, Mrs. Gardanne examining 

_ and selecting the furniture. It appears, however, by a written admission made i 
at the trial, as well as by the petition, that the goods were sold to Mr. Gar- wawg 
danne, and that the original, as well as the renewal notes, were given in his q 
name. The furniture has always been used in the family, and is now in the 

, possession of Mrs. Gardanne. At the time of the purchase, a community of 

goods existed between the husband and wife, which was dissolved by judgment A 
in 1851. By the same decree, she had judgment against her husband for ; 
$50,000, the amount of her dowry. Upon jieri facias, she seized the furniture 
and bought it at sheriff’s sale, crediting the price upon her claim. 
We think the wife is not personally bound for the price of the furniture, 
because it was sold to the husband; the credit was given to him, and to the 
community which then existed, and of which he was the head and master. It 
was moreover the sale of a thing which the husband was bound to furnish, and 
he had at the time the enjoyment of the income of her dower. C. C. 2329, 

d 2871, 2372. 

i With regard to the vendor's privilege, we think the plaintiffs lost it by not 
exercising it before the wife’s seizure and sale. C. C. 8184, No. 7, 3194. 4 

It is therefore decreed, that the judgment condeming the wife and granting 4 

‘a vendor’s privilege, be reversed, and that there be judgment in favor of the 
defendant, Mrs. Gardanne; the costs of the suit against her in both courts, to 
be paid by the plaintiffs. 

3 Campbell, J., and Voorhies, J., concurring. 

P Bucwanay, J., dissenting. I am of opinion that the privilege of the vendor has 

E not been lost, in this case, for the reasons given in the dissenting opinion of Mr. 

q Justice Ogden, and for the further reason, that it is shown by the record that 

; Mrs. Gardanne obtained a judgment of separation of property, and for a large 

amount of dotal and paraphernal rights against her husband, which judgment 

was satisfied by a dation en paiement. This dation en paiement was after- 

wards set aside, by consent of parties, and execution issued upon the judgment, - 

under which execution the movables, sold by plaintiffs to the husband, were a 

: seized by the sheriff, and purchased at sheriff’s sale by Mrs. Gardanne. It is a 

my opinion, that the satisfaction of Mrs. Gardanne’s judgment fixed her rights 

as regarded the creditors of her husband, and that the husband and wife could 

not legally, thereafter, place these creditors in duriori casu by subsequent 
conventions, reviving the judgment of the wife when once extinguished. 

Ocpen, J., dissenting. The plaintiff was not, according to my view of the 

law, deprived of his vendor’s privilege, by the sale of the furniture to the wife. 

The purchase of the furniture by defendant, was made for the benefit of the 

community ; the price constituted a debt due by the community, and although 

the wife might exonerate herself from liability for the debt, by renouncing the 

community, I think she cannot be permitted, at the same time, to retain the a 

furniture bought by her husband for their joint benefit, without paying for it, 4 

although she has an unsatisfied claim against her husband for her dotal or 4 

paraphernal rights. To permit one creditor to be paid out of the proceeds of 

the sale of an object, the price of which is yet due to another creditor, is 
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SUPREME COURT OF LOUISIANA, 


aS a violation of the principle of natural justice, that no one should be 
amour 1x0 permitted to enrich himself at another's expense. ‘To prevent it, the law hag 

accorded a privilege to the vendor as long as the property remains in the pos- 
session of the vendee. I do not think this privilege can be defeated, inthe — 
case‘of purchase of movables by the husband during the community, by his 
transfer of the property to the wife in payment of her dotal right. The actual | 
possession continues as before in both of them, and their liability for the debt _ . 
is the same. Nothing but the title has changed, and their acts in that respect 
ought not to be permitted to destroy the fair and just claim of the vendor to 
be paid for his property. The transfer having been effected by the form of a 
judicial sale, does not render it different from a dation en paiement, which the 
parties might have resorted to, if they had chosen. Considering the relation 
between husband and wife, and that their possession is a joint one of all the 
objects belonging to the community, I consider that no adverse title, during 
the marriage, can ever be set up in the wife to defeat the vendor’s privilege on 
afi object purchased by the community and unpaid for. There should be 
jadgment, in my opinion, against the husband, with privilege on the furniture 
sold. 
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Jon ALEXANDER ¥. Sxccomp, Brooxe & ApaMs. 


The plea in compensation is in the nature of a demand, and should set forth as explicitly the 
manner in which the party, who claims the benefit, acquired his right, with every circumstance of 
tine, place, &¢., as if the matters offered in compensation, were the subject of a direct action. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. J. 
B. Britton, for plaintiff and appellant. 

Campseit, J. This suit was brought by John Alexander against the late 
firm of Seccomb, Brooke & Adams, on their promissory note for fifteen hundred 
dollars, dated January Ist, 1848, payable to the order of W. Martin & Co. and 
by them endorsed, without recourse. 

Seccomb only was cited, and answered for himself alone. Admitting the 
signature of the note, he avers that it was originally given to W. Martin & 
Co., the payees and endorsers; that at its maturity, and while it was still in 
the hands of payees and owned by them, the respondent, as liquidating part- 
ner of the firm of Seccomb, Brooke & Adams, held and owned a check drawn 
by W. Martin & Co, in New York, for one thousand dollars, and protested for 
non-payment,; that compensation took place for so much of the note sued on 
as said draft amounted to; that subsequently, respondent was induced to 
believe, by the sanpetantetians of W. Martin & Co., that they had transferred 
said note to the Canal Bank, and, acting under their fraudulent representations, 
he, in error, accepted a dividend of thirty per cent. on the draft drawn by 
Martin & Co. As a further defence, respondent avers that, about the 2d of 
February, 1850, he made a full settlement with the Canal Bank of all claims 
held by them against the firm of Seccomb, Brooke & Adams: that the note 
sued on was then in the possession of the bank, was embraced in the settlement 
and thereby extinguished. 
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Judgment was rendered in favor of the plaintiff for $827 54, being the Asengeane 
amount claimed, less the demand of defendants in compensation, which was Baccow,” Dr Brooxe 
allowed. From this judgment, after an ineffectual attempt to obtain a new = 
trial, plaintiff has appealed. 

Our attention has been directed to a bill of exceptions to the opinion of the 
jndge, overruling the objections of plaintiff to the testimony of M. Lindo, a 
witness called to testify in relation to a draft drawn by Warrick Martin & Ov, 
The testimony of this witness was objected to on the grounds, that the dates 
and the names of the parties to the assignment offered in compensation, were 
not set forth in the answer; that the answer was too vague and unéertain; and 
that testimony could not be introduced in relation to a draft, when a check was 
declared upon. 

We think the court erred, It has been repeatedly held that a plea in com- 
pensation, being in the nature of a demand, should be accompanied with a 
specification of the particular amount expected to be compensated, of the 
manner in which the party who claims the benefit, acquired his right, with 
every circumstance of time, place, &c., which ought to be given in other demands, 
as fully and explicitly as if the matters offered in compensation were the subject 
of a direct action; otherwise, no evidence will be admissible under it. The 
plea filed by defendant is deficient in most of these essentials. The name of 
the drawer is given, and the amount; but we have no specification of the time 
when drawn or payable, or the name of the drawer or payee, nor of notice of 
protest to the drawers; or an averment that notice of non-payment was given 
to the drawer. 

The plea, we think, was two vague and uncertain, and the defendant should 
not have been permitted to offer evidence under it. See C.P. 867. MeMasters 
v. Palmer, 4 A. 381. White v. Moreno, 17 La. 872. Smith v. Scott, 8 R. 
258. Wilcox v. His Creditors, 11 R. 847. Beall y. Allen, 2 An. 982. 

We are further of opinion, that the court erred in overruling the objection of 
plaintiff to the introduction on the part of defendants, of the insolvent proceed- 
ings in the matter of Brooke v. His Creditors, to prove that Brooke had been 

discharged from the payment of the note sued on. The answer contains no 
such allegation. Conceding next the discharge was granted, non constat, that 
the defendant did not assent thereto. A party cannot be thus surprised by the 
proof of what is not alleged, or of which no notice has been given. 

Respondent has failed to establish his plea, that the note sued on was extin- 
guished by settlement made with the Canal Bank. Indeed, it is conclusively 
proved that the note was not included in the settlement with Voorhies. 

The conclusion to which we have arrived, renders it unnecessary to examine 
the bills of exception taken by defendant, The signature to the note sued on 
is admitted, and the defences set up have failed. 

It is therefore ordered, adjudged and decreed, that the putamen of the 
District Court be reversed. And it is further ordered, adjudged and decreed, 
that plaintiff, John Alexander, do recover from the defendant, E. Seccomb, a 
member of the late firm of Seccomb, Brooke & Adams, the sum of fifteen hun- 
dred dollars, with interest thereon from January 1st, 1848, and costs in both 
courts. And it is further adjudged and decreed, that the demand in compensa- 
tion be dismissed without prejudice. 
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Bayx or Aveusta v. Samvet Jaupox, Jr. 


Irregularities in the proceedings in attachment, anterior to judgment, except an entire wantof — 
citation, must be corrected by some direct proceeding before the court in which the attach- 
ment issued, or by appeal: they cannot be drawn into question collaterally. —— 


PPEAL ‘from the Fourth District Court of New Orleans, Reynolds, J. — 
Thomas Hunton, and Moise & W. M. Randolph, for plaintiff. ZL. ~ 
Goold, for defendant. Lamb and George Eustis, Jr., for Sturtevant & Co., one — 
of the attaching creditors and appellant. 

Stet, 6. J. The Bank of Augusta and L. Sturtevant were both attach- 
ing creditors of defendants, and the present controversy arises on a rule taken 
by the Bank of Augusta on Sturtevant & Co., to show cause why the bank 
should not be paid by preference out of the property attached. 

The defendants in rule allege, that they should have the preference, on two 
grounds: First, because, they say, the attachment in their case was served 
before that of the Bank of Augusta; and, secondly, because the agent who 
made the affidavit and signed the attachment bond in the bank’s case, had no 
authority to do so. 

The first ground involves merely a question of fact, which was decided by the 
district judge in favor of the plaintiff. An examination of the evidence has 
not satisfied us that his conclusion was erroneous. . 

As to the second ground, there is no evidence to establish or impeach the 
authority of the agent, and the plaintiff relies upon the ruling in Gibson v. 
Foster, 2 An. 502 where it was held that in cases of attachment, irregularities 
inthe proceedings anterior to the judgment, except an entire want of citation, 
are to be corrected by some direct proceeding before the same court to set them, 

\ aside, or by appeal; and that their validity cannot be drawn into question col- 
laterally. We think that authority conclusive in the present case; and that 
the plaintiff could rest on his judgment maintaining the ‘steimaah, and was 
not required to prove the agency. 

Judgment affirmed, with costs. 





Fearn, Donrgan & Co. v. L. Matrsy & Co. 


Until the thing sold is delivered to the buyer, the seller is obliged to guard it as a faithful adminis- 
trator. CO. ©. 2443. But where the buyer’s agent places the thing purchased in an exposed con- 
dition and it is damaged, the purchaser cannot recover. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Mott and Frayser, for plaintiffs. Hamner and Hays, for defendants and 
appellants. 

Oapen, J. The defendants purchased from the plaintiffs a crop of sugar, to. 
be delivered at the plantation of Dr. Webb, the owner, on the Bayou Lafourche. 
They sent their clerk to the plantation to have the sugar weighed, and 
instructed him not to have more of the sugar taken out of the warehouse than 
could be covered, as they did not wish it to get wet, and were uncertain when 
a boat could be sent for it. The sugar was weighed; a receipt given for it ; 
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and the whole lot was hauled from the sugar-house to the side of the bayou, 
where part of it was stored in a warehouse, and there not being room enough 
for all, a portion was left on the river bank, where it was injured by exposure 
to the rain; and the question is, upon whom the loss should fall. The seller 
was bound to guard the sugar as a faithful administrator until its delivery 
(Art. 2443 of the Civil Code); and it would have been his duty to keep the 
sugar housed until the delivery to the steamboat, if the defendant’s agent had 
not undertaken himself to have it removed to the river bank. To excuse 
himself for the violation of his principal’s instructions, and justify his leaving 
the sugar in that condition, the agent says that Dr. Webd told him he did not 
believe there was any danger of rains, and that he wanted to get the sugar out 
of the sugar-house, and would protect it from the weather if necessary. On 
“the other hand, Dr. Webd’s overseer testifies that it was proposed to the defen- 
dant’s agent to have all the sugar that could not be stored at the river bank, 

either left in the sugar-house or hauled to a work-shop near, but that the agent 
preferred having it placed on the levee to be ready for the boat. The boat did 
not call for it for four or five days, and there being much rain in the mean time, 
the sugar was necessarily exposed: to the loss and damage suffered. It having 
been placed in this exposed condition by the act of the agent of defendants, 
* to whom it belonged and upon whom it depended how long it should remain 
there, the injury must be considered as arising from the want of due care and 
precaution on the part of their agent, who, without sufficient reason, departed 
from his instructions. Weare not satisfied from the evidence, that there was 
any such gross neglect on the part of the vendor as to render him liable for the 
loss; he may have supposed there would be no rain, and advised that it would 
be safe to leave the sugar on the bank, but did not take the risk on himself. 
In the conflict of testimony, it is uncertain what advice may have been given 
by the seller to defendant’s agent, but it is certain that the defendant's agent 
was not required or forced to take the sugar from the sugar-house until a boat 
could be sent for it, and that his voluntarily doing so, gave rise to the loss, 
We cannot, therefore, consider the damage to the sugar imputable to want of 
care of the vendor. 

Judgment of the court below is therefore affirmed, with costs. 





Eviaire anp HER CuitpREN vw Lone & Masry. 


A slave may acquire a prescriptive title to his liberty under Article 3510 of the Civil Code. 
An exception that petition shows no ground of action, admits the truth of all the allegations of 
the petition; but if the exception be overruled, the defendant will have leave to answer over. 


PPEAL from the First District Court of New Orleans, Larue, J. W. 
Beatty and 8. L. Johnson, for plaintiffs and appellants. R. 7. Marr, for 
defendants. , 

@apex, J. The petitioner sets forth that she is a free negro woman, over 
sixty-five years of age, and the mother of some and grandmother of others of 
the plaintiffs named in the petition, sixteen in number, who all join in the 
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e HoLsus AxP HEE prosecution of this suit; that for the last forty-five years she has been in the | 
ee, full enjoyment of her freedom in the Parish of Pointe Coupée, as also her said . — 


children and grandchildren, until about the close of the year 1852, when they 
were forcibly taken from their homes in said parish, at night, by certain armed 
persons to them unknown, and transferred to the custody of the defendants, 
who retain them, thus deprived of their liberty, averring that they are slaves 
and belong to them’ as such. 


The defendants rely on an exception, that the matters and things alleged and : 


stated in the manner and form as they are set forth in the petition, exhibit no 
cause of action against them, and no right on the part of the plaintiffs to be 
free, or to be declared free. ; 

On those pleadings, a judgment has been rendered by the court below, sus", 
taining the exceptions and dismissing the petition of the plaintiffs; from which 
judgment the present appeal is taken. 

The exception taken, admits the truth of all the allegations in the petition, 
and its legal effect is not weakened or impaired in any manner by the protesta- 
tion contained in the plea, that the defendants are ignorant and innocent of 
any act of violence towards the plaintiffs. The question then presented is, 
whether a woman who was once a slave, but for forty-five years has, with her 
children and grandchildren, lived in the peaceable and quiet enjoyment of liberty, 
can, by violence and force, be reduced to the condition of slavery, without the 
right of questioning the title of one who assumes to be the owner. The affir- 
mation of this proposition, so repugnant to the natural dictates of reason and 
humanity, is supposed to be the consequence of the peculiar legislation of the 
State, prescribing certain rules for the emancipation of slaves; and it has been 
argued that a slave cannot, by our laws, acquire a prescriptive title to his 
liberty, notwithstanding Article 3510 of the Civil Code, which declares, “if a 
master suffer a slave to enjoy his lib for ten years, during his residence in 
the State, or for twenty years while out of it, he shall lose all right of action to 
recover the possession of the slave, unless the slave be a runaway or fugitive.” 
This provision of the Code, we are told by counsel, is merely idle, without 
meaning or applicability, and can in no way affect the right of the master to 
reduce his slave into actual possession at any time. We would not feel our- 
selves at liberty, under any circumstance, to disregard such a clear expression 
of the legislative will as is contained in that article, and we see nothing in the 
relation subsisting between master and slave, or in the laws which undertake 
to regulate the status of the slave in reference to his rights and privileges as a 
freeman, incompatible with the prescriptive title to freedom which he may 
acquire under that law. 

The law recognizes this as one of the modes in which a slave may acquire 
his right to freedom, for if the master is denied a right of action to recover 
possession, after suffering his slave to enjoy his liberty for a certain length of 
time, there is no principle on which a resort to violence, in order to reduce him 
again to slavery, could be justified or tolerated by any one. The State is 
interested in disposing of such persons after they have acquired their right to 
freedom, and, by several laws, the right of the slave to his liberty, even when 
he has gained the consent of his owner, has been qualified with a view to the 
interests of society at large; but, although ever since the formation of the 
government, the power of emancipating his slaves, either by act inter vivos or 
by testament, has been conferred by law on the master, there has never been 
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any. statute passed, declaring that the slave shall forfeit the right to his Buaus xp ume 
freedom so acquired, and revert to his former owner, until the Act of one 
thousand eight hundred and fifty-two, which prescribes a mode for perfecting the 
emancipation of slaves, where it has remained incomplete by reason of the 
failure to comply with all the requisites of law. This statute makes it the duty 
of the judge of the district to appoint an agent to hire out such slaves until 
they have earned a sufficient sum to defray the expense of their removal to 
Liberia, and provides that, in case any slave or slaves, after having been so 
emancipated, should not be sent to Liberia within one year after being liber- a 
ated, or should return again after being sent, said slaves shall forfeit their é 
freedom and become slaves, and revert to their former owners. The State has 4 
an absolute control by its legislation over that class of persons, and when the 
right of the owner to the slave as his property has ceased by virtue of the 
emancipation, it is for the State, and not for individuals, to regulate the dispo- 
sition which shall be made of them. 

From the argument and authorities adduced by defendants’ counsel, we have 
concluded the defendants have a right to answer over on their exception being 
overruled. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
court be reversed and annulled ; that the exception filed by defendants be over- 
ruled, and the cause remanded to the court below to be proceeded in according 
to law; the defendants to pay the costs of this appeal. 
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Mrs. Mrs, Wife of J. P. McMillen, v. THomas JONES. 


Suit was brought on a lost note—there was judgment for the plaintiff, but previous to issuing execu- 
tion, he was required to give security to defendant against loss in consequence of the reappearance 
of the note. The bond furnished was received by the judge, who refused to set itaside. Held: 
That defendant could not resort to an injunction on the ground of the insufficiency of the bond. 

Where the judgment bears the highest rate of conventional interest, no additional interest will be 
allowed on the dissolution of the injuncti 


PPEAL from the Third Judicial District, Clarke, J. T. 8. McCay, for 
plaintiff in injunction and appellant. Purvis & Dugué, for defendant in 
injunction. 

Ocpen, J. There was no sufficient grounds for the injunction obtained 
by the defendant, to restrain the plaintiff's execution. The terms of the judg- 
ment requiring the plaintiff to give security to the defendant to indemnify him 
against any loss he might suffer from the reappearance of the lost notes, were 
complied with by the plaintiff previous to issuing the execution. The bond © 
furnished was received by the judge, and after the defendant had made an 
ineffectual attempt to set it aside by rule, he had no right to resort to an injune- 
tion on the ground of the insufficiency of the bond. 

The plaintiff has asked for an amendment of the judgment by allowing her 
ten per cent interest on the amount of the judgment, and one hundred dollars 
special damages for counsel fees. As the judgment bears eight per cent. 
interest, no more can be allowed, as has been repeatedly held by our prede- 
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cessors, and there is no evidence in the record of any special damage, occa- 
Jonme. sioned by payment of counsel fees. 

It is therefore ordered, adjudged and decreed, that the judgment of the’ 
court below be affirmed with costs. 




































Mrs, Jane Cowanp, Wife of Akin, v. Mrs. Josernine Putter, Widow 
Cowand. 


Article 126 of the Civil Code which provides, that if the husband refuses to empower his wife to 
appear in court the judge may give such authority, must be construed with reference to those 
articles of the Code of Practice which declare in what cases a married woman may sue and be 
sued. 

The general rule is, that a married woman cannot sue or be sued. Where, therefore, a married 
woman brings an action, she must show, by proper averments, that she is within the exception to 
the rule. 

Article 107 of the Code of Pogetinn, must be taken in the restricted sense which results from the 

French text. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
G. W. Christy, for plaintiff. ZL. 0. & G. B. Duncan, for defendant and 
appellant. 

Bucnanay, J. This is a suit instituted by a married woman with the autho- 
rization of the Fourth District Court of New Orleans, her husband having 
refused to empower his wife to appear in court and institute the same. 

The defendant pleaded several exceptions, which were overruled ; and judg- 
ment being rendered against her on the merits for the amount dalaed, she has 
appealed. 

The first exception of defendant is as follows: “That plaintiff is q married 
woman, and hath averred no facts in her petition, which in law authorize her 
to stand in judgment without the aid of her husband.” 

* The suit is instituted upon a due bill, dated New Orleans, April 8th, 1848, 
made by Akin & Cowand, in favor of Mrs. Jane Akin or order, on demand, for 
the sum of four hundred and sixty-four dollars and twenty cents, for value 
received in borrowed money. The petition alleges that this due bill was given 
to plaintiff by her husband and one Joseph O. Cowand, who were associated 
together in business; that it has not been paid, notwithstanding repeated 
demands of payment made of the drawers and also of the defendant, (who is 
a the widow of Cowand, one of the drawers,) since the death of her husband. 

Upon the face of this petition, there is certainly no showing of a separate 
title in the plaintiff to the due bill sued on. It appears to be an obligation for 
the payment of money, in her favor indeed, but created during her marriage, 
and therefore, primd facie, the property of the community. C.C. 2371. The 
due bill professes to be.given for borrowed money; but there is no allegation 
in the petition that the money borrowed was the separate estate of the plain- 
tiff. The plaintiff relies upon the article 126 of the Civil Code, which provides, 
that if the husband refuse to empower his wife to appear in court, the judge 

. may give such authority. But this article must be construed with reference to 
those articles of the Code of Practice, which declare in what cases a married 
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woman may sue, or be sued. For those cases are exceptional, the general rule 
being, that a married woman cannot sue gp.be sued. But when the excep- 


tional case arises, the disqualification disappears; the appearance of the mar- ~ 


ried woman in court becomes essential, and should the husband refuse his 
authorization, the 126th Article of the Code allows her to appeal from his 
refusal to the tribunals of the country. Whether this may be done ez parte, 
whether the wife may legally obtain the order of court without notice to her 
husband, as has been done in the present instance, we do not consider it neces- 
sary now to decifle, although this point is raised by another exception filed by 
defendant—for the reason, that we do not think the case of the plaintiff, as 
set forth in her petition, is one of those in which our law allows a married 
woman to sue. : 

The Code of Practice, Article 107, declares, that all personal actions of the 
wife are under the control of the husband; and, therefore, that husbands may 
sue in their own name for the recovery of debts due to their wives, these being 
under their administration. It is true that this court, in the case of Dugat v. 
Markham, gave a restricted sense to the last clause of this article, italicised 
above, in accordance with the French text, which is as follows: gui tombent 
sous leur administration. Judge Matthews says: “ According to the whole 
context of this article, we think that it relates solely to those claims and rights 
of action belonging to a wife, of which the husband has the sole management, 
arising either out of matters appertaining to the dotal or paraphernal property 
which he administers, either by express or tacit consent on her part. In 
situations where separation of goods exists, as in the present, the fair presump- 
tion is, that each one of the married persons administers his or her separate 
property.” We concur with our predecessors, thatthe Article 107 should be 
taken in the restricted sense which results from the French text. . 

It is a matter of notoriety in the profession, and has been frequently recog- 
nized by this court, that the Code of Practice was originally written in French, by 
the learned jurists charged with its compilation, and that the English translation 
was very negligently executed; the consequence of which has been many 
gross faults of translation, and perversions of the meaning of the legislator, in 
the English text. 

The case of Dugat v. Markham may be considered then, as having estab- 
lished the doctrine, that the husband has not the control of the personal actions 
of his wife, when he has not the administration of her property. In that par- 
ticular case, the petition set forth the marriage contract, by which it was 
expressly stipulated that no community of goods should exist; that each 
spouse should administer his or her own effects, separately and independently 
of the other; and that the wife, in consideration of her having the sole admin- 
istration of her property, was to support the entire charges of matrimony. 
There are no similar allegations in the pleadings in the present case, to sustain 
the claim of the plaintiff to maintain in her own name, a suit for the collection 
of a debt contracted during marriage. This is considered by us a radical vice 
in the proceedings, and we conclude, that the District Court erred in overruling 
the first exception of defendant. 

Judgment reversed and judgment of nonsuit; plaintiff to pay costs in both 
courts. ° 
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Tue Srare or Lourstana v. ‘ie Jupee or true Srxtn District Covrr 
or New Orteans; Prayine ror a Manpamus. 





Article 583 of the Code of Practice does not make it imperative, in all cases, upon the judge who 
grants an appeal, to make it returnable at the next term of thaappellate court. It provides that 
if there be not sufficient time to admit of the citation of the appellee to appear before the Court 
of Appeal atits next term, owing to the distance of his domicil from the place where the cotirt is 
held, he shall be cited to appear before the Court of Appeal at the subsequent term. * 

Where an appeal is applied for at the close of the month, or where the pressuresof business renders K 
it impracticable to make out the transcript in time to be filed in the next month in the Supreme 
Court, it is not unusual for the District Courts of New Orleans to fix the return day of the appeal 
the month after the next. ™~ 

Article 883 of the e of Practice, gives the Supreme Court the right to extend the time for bring. 
ing up the appeal, beyond that fixed by the court of the first instance ; but it is not necessary that 
the district judge should refer the appellant to the Supreme Court for an extension of time, for 
bringing up his appeal when the impossibility of doing so at the next monthly term may be known 
before the appeal is granted. 

It is an extremely delicate,matter for the Supreme Court to interfere with the discretionary powers 
of the inferior tribunals. ‘ 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. Labatt, 

for the petitioner and appellant. 

Bucnanan. J. The relator having filed a petition of appeal in the Sixth 

d District Court of New Orleans, on the 21st December, 1853, an order of appeal 
was thereupon granted by the Judge of that Court, and the return day of the 
appeal was fixed in the order, for the second Monday of February, 1854. 

The relator complains of this as a denial of justice, alleging that, by law, the 
appeal should have been made returnable at the next term of the Appellate 
Court, to wit, in January. “He prays for the process of mandamus to compel 
the District Judge to alter his order, and to make the appeal returnable on the 

_fourth Monday of January instant. The petition particularly charges, that 
there was ample time to cite the appellee for the January term. 

The Article 583°of the Code of Practice, does not make it imperative, in all 
cases, upon the judge who grants an appeal, to make it returnable at the next 
term of the appellate court. It provides, that if there be not sufficient time to 
admit of the citation of the appellee to appear before the Court of Appeal at 
its next term, owing to the distance of his domicil from the place where the 
court is held, he shall be cited to appear before the court of appeal at the sub- 
sequent term. 

It thus appears that there is a discretion vested by law in the judge, depend- 
ing upon the fact of the domicil of the appellee. We are not disposed to 
inquire into the state of facts upen which that discretion has been exercised in 
the present instance, although an issue of fact seems to be presented by this 

a petition. It is an extremely delicate matter to interfere with the discretionary 

Pie. powers of the inferior tribunals. That discretion must be governed by the 

a circumstances of each particular case; circumstances which can scarcely ever 
be perfectly known to an appellate court. 

Neither are we prepared to say, that there are no other cases*than that of 
the domicil of the appellee being at a distance from the Court of Appeal, in 
which the judge of the first instance may extend the return day of the appeal 
beyond the next term. The instances are not unusual in the practice of the 

' district courts of New Orleans, when an appeal is applied for in the close of a 

a month, of the return day being fixed in the month after the next. 
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sure of the business in those courts is frequently such, as to render it imprac- ™® 5t4t# oF La. 
ticable to make out the transcript in time to,be filed in the next month in the — —- 
Supreme Court. It is not perceived that the interests of justice imperatively 
require that the District Judge should refer the appellant to the Supreme 
Court for an extension of time for bringing up his appeal, when the impossi- 
bility of doing so at the next monthly term may be known before the order of 
appeal granted. \ 
Article 883 of the Code of Practice, gives this court the right to extend the 
time for bringing up the appeal beyond that fixed by the court of the first 
instance. No article has conferred, in express terms, the power of restricting 
it to a shorter period. Did we perceive a necessity of interfereing, for the 
purpose of protecting the appellate jurisdiction of the court, the writ of man- oa 
damus is the proper means of effecting that object. But the circumstances of 
this case, as detailed in the petition of relator, do not disclose such necessity. 
It is therefore ordered, adjudged and decreed, that the application for a writ 
of mandamus in this case, be refused at the applicant’s cost. 



































KE. A. W. Lackey v. Jonn R. Macmuvurpo. 


This was an action on a promissory note to which defendant plead prescription. The proof, to sus- 
tain the plea, was that the note was exhibited to defendant and inquiry made as to what he would 
do in regard to it ; defendant answered, he would not pay it; that it was a debt of A. L. Addi- ’ 
son & Co. [of which firm defendant was a member]; that they had compromised nearly all their 
debts at fifteen cents in the dollar; that he was willing to pay that amount on the face of the 
note and take it up, but that he would not pay any more. The witness could not state whether 
defendant used the word debt or note, or whether he used either, when alluding to it as one of the 
obligations of the o'd house of A. L, Addison & Co. Held: This was nota sufficient acknowledg- 
ment to interrupt prescription. 

The interruption of prescription affects the rights and obligations of the parties to the contract. 
The proof, therefore, of the assent to such change on the part of the debtor, should be clear and 
unequivocal ; the assent need not be express—it may be inferred; but the circumstances should 
be such as to justify a reasonable presumption that the debtor was willing so to Change his position 
for the creditor's benefit. : 

Where a debtor proposes to compound with his creditors by paying them a certain percentage on 
their debts, he makes an explicit acknowledgement of the amount due to them. Ogden, J., dis* 
senting. ° 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Hunton & Bradford, for plaintiff : 


It is well settled that prescription being once interrupted, the previous time 
can never afterwards be computed to make up the time necessary to —, 
which recommences only from the cessation of the interruption. Riviere y. 
Spencer, 2M. R. 88. Badon v. Bahan, 4 An. R. 467. 

It is equally well settled that prescription is interrupted whenever the debtor 
or possessor acknowledges the debt, or adverse right against which it was 
running ; sq a promise to pay, or a partial payment before prescription, being 
an acknowledgment of the debt, will have the same effect. ©. C. 8486, 3516, 
and 17. - Carraby v. Navarre, 3 L. R. 262. Lafourcade v. Barran, 8 L. R. y 
283. Shiff v. Hertzog, 12 L. R. 455. Montgomery v. Levistones, 8 R. R. 145. 
Parker v. Bernard, 9 R. R. 18. * Butler v. Ford, 9 R. R. 118. See also Buard 
v. Lemée, Syndic, 12 R. R. 250. Blossman v. Mather, 5 An. R. 835. 

The same principles are settled under the common law, and they have been 
applied in a case which curiously corresponds, in all its circumstances, to the 
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one before the court. ‘“ Where the attorney of the plaintiff, meeting one of 
the defendants, observed to him that the plaintiff's account against them was 
in his hands—to which such defendant replied, that it was one of the old 
copartnership debts; the plaintiff ought to do with it as the other creditors 
had done—accept fifteen cents én the dollar; he would pay that at any time.” 
Held ; That this was an acknowledgment of a debt still due. Austin v. Bost- 
wick, 9 Conn. R. 496. U.S. Digest, vol. 2, p. 818, No. 587, 
Elmore & King, for defendant and appellant: 


The most that can be said is, that if the holder of the note had accepted 
defendant's offer to pay fifteen cents on the dollar, that he, defendant, would 
have been bound so far as that amount was concerned, and no further; and the 
offer having been refused, it had no effect. See 2d vol. U. S. Digest, p. 816, 
Nos. 535-8, 546-7. In Tyson v. McGill, 15 L. R. 145, defendant told plain- 
tiff’s counsel, that “he would pay the note if long. time enough was given 
him.” The Court said: “The conditional offer made by defendant, in a con- 
versation with plaintiff's counsel, does not, in our opinion, amount to a new 
promise which entitles plaintiff to recover.” 

The judge of the lower court admits, that the acknowledgment of a debt 
would not be sufficient to renounce a prescription already acquired ; but says 
it is sufficient to interrupt prescription. Insisting that the acknowledgment 
which would interrupt prescription may be of a much weaker and less distinct 
character than one which would be necessary to renounce prescription. This 
proposition we earnestly protest against. The law makes no such distinction, 
and we do not think that there is any reason for such a di8tinction. Upon 
the contrary, we say, that the acknowledgment to renounce prescription need 
be no stronger than the acknowledgment to interrupt it. Whilst we say this, 
we admit that there may be a difference in the mode of proving the acknowledg- 
ment, as well as the effect it will have upon the party making the acknowledg- 
ment, and upon others. This is fully explained by Pothier, Nos. 665-6-7. 
See 2d volume of Troplong on Prescription, sec. 613, p. 152. 

We find no decision in our Reports, that recognizes the distinction upon 
which the court below decided against the defendant. Blossman v. Mather, 5 
An. 340. ©. C. 8486. 

Suet, C.J. This suit was brought in February, 1853, upon a note made 
by the firm of A, Z Addison & Oo., dated 24th May, 1845, and payable one 
year after date. 

It is proved, that the defendant was, at the date of the note, a member of 
the firm of A. LZ. Addison & Co. ; that the firm name was signed by him; and 
that they had compromised most of their debts at fifteen cents on the dollar. 
The defence rests entirely on the plea of prescription; and the only question 
to be determined is, whether an interruption of prescription has been proved. 
The reliance of the plaintiff is upon a conversation had between Macmurdo 
and a witness, who was sent to him in November*1848 to ask payment of 
the note, or obtain some settlement from him. The substance of the wit- 

ness’ testimony is, that when he exhibited the note, and asked the defendant 
what he would do in regard to it, the latter answered he would not pay it; that 
it was a debt of A. ZL. Addison & Co:; that they had compromised nearly all 
their debts at fifteen cents on the dollar; that he was willing to pay that 
amount on the face of the note and take it up, but that he would not pay any 
more. Qn further examination, the witness said he could not state whether 
the defendant used the word debt or note, or indeed whether he used either, 
when alluding to it as one’of the obligations of the old house of 4. LZ. Addi- 
son & Co. 


In treating of the causes which interrupt prescription, the Code says: Pre- 
scription ceases likewise to run, whenever the debtor or possessor makes 
acknowledgment of the right of the persons whose title they prescribed, or as 
is expressed in the French text, which is taken from Article 2248 of the Napo- 
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Jeon Code: La prescription est interrompue également par la reconnaisance 
que le débiteur, ou la possesseurs, fait du droit de celui contre lequel il pres- 
crivait. 

In ecu tam effect to be given to the conversation above mentioned, it is 
proper to consider what is the effect of an interruption. The effect would be to 
destroy the consequences which otherwise would have resulted from the lapse of 
time between the maturity of the note and the date of the conversation, that is to 
say; the note being subject to the prescription of five years, and more than two 
years of this time having already run, if there was an interruption, its effect 
would be to give a new date as the starting point for the cause of prescription; 
so that the note would be prescribed, not in five years from the 27th of May, 
1846, which was the original condition of the contract, but in five years from 
November, 1848. - As, therefore, the alleged interruption practically affects the 
rights and obligations of the parties to a contract, it is reasonable to require, 
then, the proof of an assent to such a change on the part of the debtor, should 
be clear and unequivocal. It is not indeed necessary that the assent should be 
express; it may beinferred. But the circumstances should be such as to jus- 
tify a reasonable presumption that the debtor was willing so to change his 
position for the creditor’s benefit. 

Applying these principles to the case before us, we are not prepared to say 
that an assent to the interruption of prescription, clearly results from what 
was said by the defendant. We consider the conversation, taken as a whole, 
as a proposition, by the defendant, to buy his peace, as an offer of partial pay- 
ment, upon condition that the note should be given up to him, which propo- 
sition was declined by the debtor, and so the position of the parties remained 
unchanged. It does not appear to us to amount to such an “acknowledgment 
of the right” of the creditor as the Code contemplates. 

We have looked into the cases in our own Reports, cited by the plaintiff, and 
do not think they cover the case before us. A brief review of them will show 
the difference. 

In Carraby v. Navarre, the court deduced the acknowledgment which inter- 
rupted prescription, from a request of indulgence, coupled with the expression 
of the debtor’s expectation of receiving, from a certain source, a sum which 
would enable her to pay the debt, te which reques®the creditor seems to have 
assented. 3 La. 263. 

In Lafourcade v. Barran, 8 La. 283, the testimony was, that the debtor had 
stated the debt was a just one, and had asked the creditor to wait, and from 
time to time made promises that he would pay when his wife’s estate should 
be settled; when his wife’s property should be sold, &c. Martin, Justice, in 
affirming the judgment of the district court, who had held there was an 
interruption of prescription by reiterated promises, observes: “ Interruption 
by an intermediate promise and assumpsit is alleged on the part of the plain- 
tiff, and, as believed by the court below, was fully proven; and from an atten- 
tive examination of the evidence, our minds have been brought to the same 
conclusion.” 

In Shiff v. Hertzog, 12 La. 456, the debtor speaks, in his letter, of the note 
as one “dont je vous suis redevable,” which I owe you; says his other credi- 
tors have given him, some years previous to the date of his letter, a delay of 


nine or ten years without interest, and his duty to them obliges him to post- 
pone the plaintiff’s claim for a like period, and hopes he will consent to the 
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a 
ie — arrangement. The creditor does not appear to have declined the offer; auu’ 

| Matewano. brought suit at the expiration of the proposed delay. 

ts In Montgomery v. Levistones, 8 Rob. 147, there were payments made out of 
the hire of certain slaves left in the possession of the creditor by the debtor, 
and this possession was considered a standing acknowledgment “on the part of 
the defendant of his indebtedness. So far as the decision in the case rests 
upon another and independont ground, the letter of defendant mentioned ih 
the opinion, we might hesitate in giving it our concurrence. It seems to con- 
flict with the subsequent case of Blossman v. Mather, 5 An. 885. But at all 
events there was no declaration of the debtor, that he would not pay anything 
unless the creditor submitted to a reduction. 

In Parker v. Bernard, 9 Rob. 19, the prescription was held to have been 
interrupted by partial payments, which do not appear to have been tendered 
or received with any qualification whatever. It was a clear case of interrup- 
tion. 

In Butler v. Ford; 9 Rob. 118, the evidence showed that a few months before 
the suit was brought, the debtor, who was a surety, not only acknowledged his 
creditor’s right to be paid, but promised expressly to pay if his principal did 
not. : 

As our law of prescription and statutes of limitations in common law States 
have their points of difference, we think it most safe to rely upon our own 
jurisprudence and the principles of the civil law in matters of prescription. 

It is therefore decreed, that the judgment of the District Court be reversed, 
and that there be judgment for defendant; the plaintiff paying costs in both 
courts. 


Voorntgs, J., Bucnanan, J., and Campseti, J., concurring. 

Ocpen, J., dissenting. The note sued on is in the hand-writing of the 
defendant, who was a member of the firm of A. LZ. Addison & Co., whose sig- 
nature it bears. The offer of the defendant, when the note was presented to 
him for settlement within the period of prescription, to pay fifteen cents on 
the dollar, as a composition of the debt, on the same terms which had been 
accepted by most of the creditors of the firm of A. LZ. Addison & Co., in my 
opinion, amounts to a sufficient acknowledgment to interrupt prescription. 
It seems to me, such an offer could not be made without acknowledging the 
debt If it had been an offer to pay fifteen cents on the dollar, unaccompanied 
by any reason or explanation for making the offer; or if any other reason had 
been assigned than the inability of the firm to pay more, it would, or not, 
according to the circumstances, have amounted to an acknowledgment of the 
debt. But I think, when a debtor proposes to compound with his creditors 
by paying them a certain per centage on their debts, he makes an explicit 
acknowledgment of the amount due to them. If the prescription had been 
already acquired, such an offer could not be held to be a renunciation of the 
right to plead prescription; but there is a difference between the acknowledg- 
ment of a debt sufficient to interrupt prescription and the renunciation of pre- 
scription after itiscomplete. The acknowledgment rebuts the presumption that 
the debt is paid and interrupts the prescription which had commenced running. 
The renunciation of prescription when once acquired, is equivalent to a new 
promise, and if conditional, is not binding unless the condition is accepted. 
The case of Tyson v. Me@ill, 15 L. R., relied on by the defendant’s counsel, 
where the debtor said, ‘that he would pay the note if long time enough was 
given him,” must have been, I think, from the report of the facts, a case where 
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the prescription had been already acquired. The case cited on the part of the 
plaintiff, of Austin v. Bostwick, 9 Conn. R. 496, is the only adjudicated case 
I have been able to find exactly analogous to the present one, and there, under 
precisely the same state of facts, it was held, that the case was taken out of 
the statute of limitation. 

The judgment of the court below, in my opinion, ought to be affirmed. 





Cuartes Roman and C. H. Kernion v. L. E. & F. J. Forsraut. 


Defendants opposed a rule taken to homologate the report of auditors. The Oourt decreed 
that the sale be made absolute, and that the report of the auditors “be homologated and 
adopted as the basis of the judgment of the Court in the premises.” Had: That defendants 
had a right after the decree homologating the report of the auditors, to have the cause set down 
for trial on the merits. The judgment was not final; it was irregular in the Judge to sign it, but 
being merely interlocutory, the appeal was premature. : 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Roselius, for plaintiffs. Hunton & Bradford, for defendants and appellants. 
Ocpen, J. This case was referred to auditors to settle between the partners, 
the affairs of the commercial firm of Roman, Forstall & (Co., of which the 
plaintiffs and defendants were the members. On the report of the auditors 
being made and returned into Court, and a rule taken by the plaintiffs to have 
it homologated, the defendants filed an opposition setting forth various grounds 
of special exception to the report, all of which, on the trial of the rule, were 
decided adversely to the defendants, and the Court proceeded to homologate 
the report of the auditors. The decree is in the following words: “For the 
reasons this day filed, it is adjudged and decreed, that the rule taken herein by 
the plaintiffs be made absolute, and that the report of the auditors of accounts 
herein filed on the 26th of March, 1851, be homologated and adopted as the 
basis of the judgment of the Court in the premises.” The first question pre- 
sented for our consideration by the defendants who have appealed from the 
judgment as above rendered, is, whether it was competent for the Court below 
to render a final judgment in that manner on a rule to homologate the report 
of the auditors. 

Weare of opinion that there was no final judgment rendered in the cause ; 
that the defendants had a right after the decree or order homologating the 
report of the auditors, to have the cause set down for trial on the merits ; and 
it does not appear from the record, that the Court below refused any motion on 
application to that effect. Not being a final judgment in the case, it was irre- 
gular in the Judge to sign the decree, but considering it as we do merely inter- 
locutory, and having only the effect of homologating the report of the auditors, 
we cannot take jurisdiction of the appeal which is premature. 

It is therefore ordered, adjudged and decreed, that the appeal be dismissed 
at the costs of the appellants. 
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Jupson & Co. v. N. Hoxmes et al. 


The law does not require the holder of & promissory note to prove the circumstances under which he 
obtained possession of it, except wher@ the want or failure, or illegality of the original considera- 
tion is clearly shown, and in case of a lost or stolen instrument. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hoofman & Ogden, for plaintiffs. Hanly, for defendants. 

Bucuanan, J. This is a suit upon a promissory note by endorsee against 
maker and endorser. The defence is want of consideration, and that the note 
was fraudulently sold and conveyed to plaintiffs, at an enormous discount, by 
one Jones—a man of ‘notoriously bad character, and well known as such by 
plaintiffs—which Jones was without any interest in the note at the time of the 
transfer. The only evidence offered by defendants, is a witness named John C. 
Mosely, who testifies, that he was present when the note was signed by defen- 
dant, Holmes, “endorsed by him and Waterman, and given to Jones for the 
purpose of buying a vessel—the note to be given to Mr. Hughes by Jones; 
Jones did not go to buy the vessel according to promise; Jones was instructed 
te carry the note to Mr. Hughes for the purpose of paying for the vessel; the 
one-half of the vessel was to belong to Mr. Holmes, and Jones was to buy the 
other half; the note given to Jones was to pay for Holmes’ half; Jones had no 
property in the note.” No evidence is given of the circumstances under which 
the note came into the hands of plaintiffs—although the protest shows it was 
held by them at maturity. Judgment having been rendered against the defen- 
dants, they moved for a suspensive appeal. The bond of appeal is in the name 
of Holmes alone, as principal, from which we infer that Waterman has aban- 
doned his appeal. 

We think that the evidence does not support the plea of the defendants. 
The testimony of Mosely not only proves that there was a consideration for 
the note, namely, a contemplated purchase of a vessel, but that Jones—who 
is described in the answer to be “a man of notoriously bad character, and as 
such well known to the plaintiff”’— was in fact the agent and prospective part- 
ner of the appellant. We are told by the witness, to be sure, that Jones did 
not go to buy the vessel according to promise, and we are left to infer that 
Jones negotiated the note with the plaintiffs for his own account, and in fraud 
of appellant; but this is mere matter of inference. From very vague and 
utisatisfactory premises, one thing strikes us as deserving of attention in 
the connection. The note was payable ninety days after date. The de- 
fendants, the, party (Hughes) to whom this note was intended to be con- 
veyed, Jones, the agent of defendants, and the plaintiffs, all resided in 
New Orleans. If the note was divested of its legitimate destination by 
Jones, that fact must have been immediately known to appellant, by his 
failing to get possession of his vessel, which he expected to buy with this note. 
In the three months which intervened before the maturity of the note, the 
defendants had ample time to warn the public against trading for or negotiating 
the note. We think the defendants should have taken some such steps, and that 
their neglect to do so, absolves plaintiffs from the obligation of proving the cir- 
cumstances under which they obtained possession of the note—a kind of proof 
very hard to make; and which the law only requires, in cases where the want 
or failure, or illegality of the original consideration of the instrument, is clearly 
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shown, and in case of a lost or stolen instrument. Until such exceptional case mm: & Oo. 
is made out by the proof, the holder is presumed to be prima facie a holder Houma ‘ut at. 
for value. Story on Bills, sec. 196. 

It is proper to observe, that the answer of defendants, although it charges 
fraud on the part of Jones, does not distinctly aver fraud on the part of the 
plaintiffs, and admits that some value was given for the note. 

Judgment affirmed—costs in both Courts. 





B. F. Frencu et al., Commissioners, &c. and T. O. Srarxe, Receiver, 
&e. v. Cuartes Harrop et al. 


The transcript not having been filed within the legal delay, and the appellants having failed to show 
that they were prevented from doing so by circumstances beyond their control—appeal dismissed. 

The rule, that where an act is to be done within a given time, it may be dune afterwards, if nothing 
occurs to prevent, does not apply to a case where the transcript of the record has not been filed in 
the Supreme Court within three judicial days after the return thereof. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J.— 
Elmore & King, and P. £. Bonford, for plaintiff and appellant. Grymes, 
and H. H. Strawbridge, for defendants. 

Voornies, J. The defendants have moved for the dismissal of the appeal in 
this case, on the ground that the transcript was not filed in this Court on the 
return day, to-wit, the 28th of June, 1852, nor within three judicial days 
thereafter. 

It appears that the transcript was filed on the 5th of November, 1852, and 
that, in the interval, the Court was in session on the 28th, 29th, and 30th of 
June; on the Ist, 2d, and 3d of July, and on the 3d, 4th, and 5th of Novem- 
ber, the day on which the transcript was filed. 

Granting the appellants the benefit of any doubt which might have existed 
in their minds as to the constitutionality of the session held in July, still four 
entire judicial days had already elapsed when they filed the transcript in this 
Court. 

But it is urged by the appellants’ counsel, that we should, in the exercise of 
our discretionary power, refuse the dismissal of the appeal, because the appel- 
lees have incurred no inconvenience or injury from the delay, and rely on the 
case of Smith v. Foster, 5 An.551. In that case, the extension of time granted 
by the Supreme Court to the appellant to file the transcript had expired during 
the vacation of the Court, but it was filed on the first day of the ensuing term. 
But here the transcript was filed the 3d day after the commencement of the 
term. The facts stated in the affidavit submitted to our consideration by the 
appellants’ counsel, do not show that the appellants were prevented by cir- 
cumstances beyond their control, from filing the transcript within the delay 
prescribed by law, so as to entitle them to relief at our hands. We adopt the 
rule laid down in the cases of Palfry v. Winter, 8 La. 206, and Vancampep 
v. Morris, 6 R. 79, as a correct exposition of articles 587 and 589 of the Code 
of Practice. 

It is therefore ordered, adjudged and decreed, that the appeal be dismissed 
at the appellants’ cost 





SUPREME COURT OF LOUISIANA, 


McLemore, Curran & Co. v. E. Cannon et al. 


Where an agent has fraudulently parted with the note of his principal, the original owner may 
require from the holder, proof that he is a holder for. value. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiffs and appellants, cited: 


Copley v. McFarlane, 9 R. 183; Harrison v. Poole, 4 R. 193; Morgany, - 
Siclersagi 18 La. 76; Louisiana State Bank v. Orleans Navigation Com- 
pany, 8 Ann. 294; Story on Notes, sec. 195. 


William H. Hunt, for defendants, cited : 


Mathews, Finley & Co. v. Rutherford, 7 Ann.; 1 Greenleaf’s Ev. art. 451; 
1 Starkee, 166; Rose v. Blakemore, Ry. & M. 883; L. 28, Cod. de prab et 
praesumt ; C. C. 1842. 


Suet, C. J. The plaintiffs allege that they placed for sale in the hands 
of S. B. Conrey, a bill broker, two bills of exchange, one for $3000 and the 
other for $1119 70; that Conrey put them in the hands of the defendants as 
collateral security for a pretended debt to them, they well knowing, at the time, 
he was not the owner; that the bill for $3000 was subsequently sold, and the 
proceeds received by the defendants. They asked judgment for $3000, and 
that the bill for $1119 70 be restored to them. Cannon answered by a gene- 
ral denial, and also pleaded that he was the lawful owner of the bill for 
$1119 70, having purchased it from Soloman. There was judgment for both 
defendants, and the plaintiffs have appealed. 

We will consider, first, the liability of Cannon. 

It is proved that plaintiffs were holders of the bills, and put them into Con- 
rey’s hands for sale, who has failed to account to his principals. He sold the 
bill of $3000, and received the proceeds of sale through a broker employed by 
him to sell, and who testified that he had forgotten to whom he sold. This 
broker gave Conrey the proceeds in his checks on a banker, one for $1000 and 
one for $1790. Solomon got $1000 in bank notes, and the check for $1790 
from Conrey’s clerk in his absence. It does not appear that the bank notes or 
check ever went into Cannon’s hands, nor that he was privy to the transaction ; 
and although the plaintiffs have proved that there was much intimacy between 
Solomon and Cannon ; that they occupied the same office, and had some trans- 
actions on joint account—the evidence is insufficient to establish a partnership 
as alleged. There is no reason, therefore, to disturb the judgment in Cannon's 
favor, so far as concerns the bill of $3000 or its proceeds. 

As to the bill of $1119 70, we think the judgment in Cannon’s favor erro- 
neous. 

The plaintiffs have proved that they held the bill; that Conrey was a bill 
broker ; and that they put it into his hands to get it discounted. It is proved 
that his duty to his principals has been violated. He is a defaulter to them, 
having neither returned the bill nor accounted for its proceeds, when called 
upon by plaintiff, and the bill is now found in the hands of Cannon. There is: 
also testimony showing that Solomon had said the bill was put into his hands 
as collateral security for an indebtedness of Conrey to him, the amount of 
which is unexplained by the defendants. It is also proved that Conrey, Solo- 
mon and Cannon, were all in the brokerage business; that there was close inti- 
macy and constant intercourse between Cannon and Solomon, and that Solomon 
seems to have taken advantage of Conrey’s absence, in getting the bank notes 
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and check from Conrey’s clerk, upon a representation that Conrey had autho- io 
rized it, which Conrey, immediately upon being informed of the payment, ecoier alk 
denied. And here it is proper to observe, that the plaintiffs have been pre- ; 
vented from more fully disclosing the circumstances connecting Cannon and 

Solomon with the matter, by the refusal of Conrey to testify upon the ground 

that his testimony might tend to subject him toa criminal proceeding; upon 

which ground, as also upon the objection of defendants on the score of interest, 

the Court below refused to permit or compel him to testify. 

We think the above showing, on the part of the plaintiffs, was sufficient to 
throw upon Cannon the burden of proving that he, or Solomon, from whom he 
pleads he bought the bill, was a holder for a valid consideration. This he has 
failed to do: He rests upon his naked possession, and Solomon, his co-defen- 
dant, is equally silent. There is no doubt that in the case of a lost or stolen 
bill, the original owner nfay require from the holder, proof that he is a holder 
for value, and we do not see how, in principle, the case of one, who has been 
defrauded by his agent and makes out such a showing as is here made, can be 
distinguished. Were it otherwise, one who chose to collude with a bill broker, 
could do it with impunity. See Story on Bills, $198, 193; and see Haynes v. 
Foster, 2 Crompton & Meeson, 239. 

The most favorable aspect for the defendant, who has shown no valid con- 
sideration given by himself, is that the note was put into Solomon’s hands as 
collateral security. But if that be true, Solomon could only hold, as against 
plaintiffs, to the amount of his claim against Conrey, which is not proved ; and 
Cannon, who received the bill from Solomon, without any valuable considera- 
tion shown, stands on no better footing. 

With respect to the liability of Solomon, we are of opinion that he cannot be 
held to the plaintiffs for the bank notes, the identity not being proved. But 
with respect to the check for $1790, the identity is clearly establisbed, and it 
was obtained by Solomon from the possession of Conrey, who held it as plain- 
tiffs’ agent, without Conrey’s consent, and against his orders, by representing 
to the clerk that Conrey had consented. 

It is therefore decreed, that the judgment of the District Court be reversed ; 
and that the bill of $1119 70, in the petition described, be delivered to the 
plaintiffs by said Cannon; and that, as to the residue of the plaintiffs’ claim 
against said Cannon, there be judgment in said Cannon’s favor. 

It is further decreed, that the plaintiffs recover of the said Solomon, the sum 
of $1790, with interest from the 19th of March, 1852, until paid, and that the 
costs in both Courts be paid by the defendants in solido. 

Bucuanan, J. As regards the draft for $1119 70, sequestered in this case, 
I desire to be understood as concurring in the opinion just read, exclusively on 
the ground that the defendants, by objecting to the evidence of Conrey, the 
broker, when called to the stand by plaintiffs, in the District Court, have suc- 
ceeded in excluding testimony which would have thrown all the necessary light 
upon the circumstances under which the draft in question came into the pos- 
session of the defendant, Cannon. 

As a general rule, the mere fact of a bill broker not having accounted to his 
customer for the proceeds of a bill put into his hands by such customer, to be 
discounted, does not, under the commercial Jaw, throw the burden of proof 
upon a person holding the bill, toshow the consideration paid by him. I deem 
it proper to make this observation, in order that the point decided in this case, 
may not be misunderstood. 
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Srate or Lovistana v. Jonn Mupoon. 


The Supreme Court has jurisdiction, in criminal cases, of questions of law alone. 
No appeal will lie from the refusal of the District Court to grant a continuance in a criminal case, 


PPEAL from the First District Court of New Orleans, Issac EF. Morse, At- 
torney General, for the State. Roselius & Field, for defendant. 

Voorutes, J. The defendant was tried for the crime of murder, convicted, 
and sentenced to imprisonment at hard labor in the State penitentiary for life, 

When the case came up for trial, he applied for a continuance grounded on 
an affidavit stating that he could not safely go to trial without the testimony of 
John Ganably, one of his material witnesses, by whom he expected and be- 
lieved he would be able to prove that he was in the company of said witness at 
the time of the alleged homicide of Gemyils, driving quietly and peaceably his 
dray along the plank road on the levee, when the deceased wantonly drove his 
dray against his, knocked him on the ground, and then attacked him; that in 
self-defence he used a small light whip, with which he was driving, and struck 
but one blow, and not with much force ; that he had caused a subpoena to issue 
for said witness, with directions where he was to be found, which subpoena had 
been served; that said witness was absent without his consent, connivance, 
or procurement ; and that he ex pected, and had no doubt, he would be able to 
procure his attendance, if allowed a reasonable delay. 

The Court having rejected his application, he took the following bill of ex- 
ceptions : 

“ Be it remembered that on the calling of this cause, a witness by the name 
of John Ganably, whose name had been furnished to the Clerk in due and 
proper time for the service of said subpoena. It also appeared from the return 
of the Sheriff to the subpeena that a copy had been left at the house of Fergus 

OQ’ Dowell on Tchoupitoulas street, the place where said witness was employed 
as drayman, failed to attend, the defendant by his counsel caused an attachment 
to issue for said witness. The officer charged with the execution of said attach- 
ment went to the house of said O’ Dowell, when he heard that said witness was 
employed at said house, was there on yesterday, andalso this morning, and had 
left for the purpose as they supposed of attending Court. Whereupon the de- 
fendant by his counsel moved the Court for a continuance predicated upon 
the affidavit of the defendant ‘herewith filed and marked A and made a part 
of this bill of exceptions, which motion the Court overruled and required the 
defendant to proceed to trial without the attendance of said witness, &c.” 

The only question presented in this case is, whether a refusal to grant a con- 
tinuance can be the subject of revision by us on appeal. 

The jurisdiction conferred on this Court by the Constitution in criminal cases, 
is confined to questions of law alone. Under the Constitution of 1845, the 
same restriction existed in regard to the jurisdiction of the Supreme Court. In 
the case of The State v. Hunt, 4 Ann. 488, the question arose as to the juris- 
diction of the Court to review a refusal to grant a new trial, on the application 
of the defendant, based on his affidavit, that he had discovered since the trial 
two witnesses by whose testimony he would establish an alibi. The question 
was discussed with great ability and determined in the negative, the Court re- 
marking: “It seems to us to be clear, that the Constitution, in limiting the 
jurisdiction of this Court, in criminal cases, to questions of law alone, by its 


‘ 
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terms excluded all cognizance of questions of fact. The Supreme Court of the — La. 
United States, in construing its common law jurisdiction, under the Constitu-  Muxpoon. 
tion, and the judiciary act of 1789—a jurisdiction by no means restricted as 
much as ours—has determined, by a series of decisions, what points are open 
for examination under a writ of error; and those decisions have all been made 
in conformity with what were understood to be the rules and principles of the 
common law. By the 22d section of the judiciary act, it is provided, that on a 
writ of error to the Supreme Court, there shall be no reversal for error in fact. 
That Court has always held, that error does not lie on the refusal of the Court 
below to grant a new trial. Although that Court takes no cognizance of crimi- 
nal cases, except in a division of opinion of the Judges of the Court below, the 
decisions in civil cases appear to us conclusive of the principle. In the case of 
Barr v. Grantz, Judge Story remarked that the proposition was too plain for 
argument. Nor does error lie, on the refusal of the Court below to continue a 
cause after it is atissue. If this Court cannot examine a question of fact in 
criminal cases, it cannot review the acts of a Judge of the first instance resting 
in his discretion. In the present case, the Judge did not believe the affidavit 
of the prisoner, that he could prove an alibi. He sat on the trial of the cause, 
he heard the witnesses, and had an opportunity of forming an opinion of the 
whole affair, with its attendant circumstances ; and, we think, the Constitution 
has provided wisely in leaving these matters in the discretion of the magistrate, 
who has the best means of thoroughly understanding them. If the facts at- 
tempted to be proved by the affidavit of the prisoner, were to be confessed in 
Court by the Attorney General, a different case would be presented ; and 
cases have occurred, in which the Courts have acted upon the confession of the 
Attorney General, on writs of errors of facts. In this case, nothing is conced- 
ed: and a question of fact, which we are not permitted to determine, is an 
insuperable obstacle to the exercise of our jurisdiction, which is confined to 
questions of law alone.” 

In the case of the State v. Bradley, Judge Preston, in delivering the opinion 
of the Court, said: ‘But the rules of law which apply and should govern this 
case, are, that in order to obtain a continuance, it must be shown that the wit- 
ness is really material, and that the party who claims the continuance has been 
guilty of no neglect in endeavoring to obtain the testimony of the absent wit- 
nesses, according to the rules of law and the practice of our Courts of criminal 
jurisdiction.” 6 Ann. 554. Thus intimating, it would seem, that the Court 
had a supervisory jurisdiction over the subject-matter of continuances. But in 
concurring in his conclusions, the other Judges expressly declared, that under 
the decision of the Court, in the case of the State v. Hunt, 4 Ann. 438, and in 
the case of the State v. Lintell, recently decided, they thought they were not 
called upon to express any opinion upon which the matters of fact upon which 
the Judge exercised his discretionary power in refusing to continue the case 
when called for trial; and after the verdict, to grant the prisoner a new trial. 

In the case of the State v. Brette, 6 Ann. 653, Judge Preston again held out 
the same intimation as that expressed in the case of Bradley in relation to con- 
tinuances, but qualified it in the close of his opinion by saying: ‘ The District 
Court, however, was of opinion that the affidavit did not show due diligence to 
procure the attendance of the witness, and it has become the settled jurispru- 
dence of this Court, that, on appeals, we cannot revise decisions involving 
questions of fact.” ‘ 


4 
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SUPREME COURT OF LOUISIANA, 
In the separate opinion delivered by Chief Justice Eustis in that case, in bi 


which he reviews all the former decisions of the Court touching its appellate ey 


jurisdiction in criminal matters, he says: ‘‘ My opinion is, that on the trial for 
murder, the District Judge was wrong in ruling the prisoner to trial, on the 
ground stated in the bill of exceptions, and, in so doing, committed an error of 
law. And my impression, when the opinion of the Court was prepared, was, 
that if the jury had found the accused guilty of murder, it would have been 
our duty to have set aside the verdict, on account of the error of law. The 
impression I still retain, though there are difficulties in giving the accused the 
benefit of this question, which embarrasses its application in the administration 
of criminal justice, under the powers of this Court and the Courts of the first 
instance. In giving a prisoner the benefit of all questions of law erroneously 
decided against him in the Courts of the first instance, care is necessary, in 
order not to encroach upon the discretionary powers which the Judges of the 
District Court hold, and must exercise in the delicate and responsible cases of 
applications for continuances and new trials, over which this Court has no su- 
pervision, except in determining the questions of law alone, submitted to them 
by bill of exception or an assignment of error.” 


According to the doctrine laid down by the Supreme Court of the United 
States, in a series of decisions, it is clearthat a writ of error will not lie in cases 
which depend upon the discretion of the Court below. It is obvious that the 
revision of such cases must necessarily involve questions of fact. But it has 
been strenuously urged by the defendant’s counsel, that an acknowledged state 
of facts can only give rise to questions of law. If the facts attempted to be 
proved by the affidavit were confessed in Court by the Attorney General, the 
proposition would undoubtedly be undeniable; but there is no such concession, 
and it is manifest that the Judge a quo did not believe the affidavit of the 
prisoner. 

In the case of the Marine Insurance Company of Alexandria v. Hodgson, 6 
Cranch’s R. 217, in adverting to the refusal of the inferior Court to receive an 
additional plea, a matter depending upon its discretion, Judge Livingston said : 
“This Court does not think that the refusal of an inferior Court to receive an 
additional plea, or to amend one already filed, can ever be assigned as error. 
This depends so much on the discretion of the Court below, which must be 
regulated more by the particular circumstances of every case, than by any pre- 
cise and known rule of law, and of which the Superior Court can never be- 
come fully possessed, that there would be more danger of injury in revising 
matters of this kind, than what might result now and then from an arbitrary 
or improper exercise of this discretion. It may be very hard not to granta 
new trial, or not to continue a cause, hut in neither case can the party be re- 
lieved by a writ of error.” 


In the case of Woods & Bemis v. Young, 4 Cranch’s R. 236, the question 
presented was on a bill of exceptions taken by the plaintiffs to the refusal of 


' the inferior Court to continue the cause upon their motion, grounded on an affi- 


davit stating the absence of-a witness, the material facts they expected to prove 
by him, and the diligence used to procure his testimony. The Court said :— 
“The question is, whether a refusal to continue a cause can be assigned for 
error. The impression of the Court is, that it cannot. Has the party, by law, 
a right to a continuance in any case? If he has it will have weight. Is it not 
merely a matter of favor and discretion? This is a case in which this Court 
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cannot look into the merits of the question, whether the Court below ought to 
have granted a continuance of the cause.” 

In the case of Young v. Black, 7 Cranch’s R. 569, the same doctrine is reit- 
erated. 

After a careful consideration of the subject, we think we are precluded, un- 
der the Constitution, from taking cognizance of the merits of the question pre- 
sented in this case. 

It is therefore ordered, adjudged and decreed that the appeal be dismissed at 
the defendant's cost. 


Suet, C.J. This Court having jurisdiction, in criminal cases, of questions 
of law alone, I understand this Court to be incompetent to disturb the ruling of 
an inferior Court in a criminal case on a question of facts. Now in the 
present case, the right of the prisoner depended, among other considerations, 
upon these :—whether his affidavit was true or false ; whether he had used dili- 
gence to obtain the attendance of the witness; whether the witness was absent 
by his connivance or procurement, &c. Now, for aught that appears to the 
contrary in the bill of exceptions, the District Judge may have disbelieved the 
affidavit, and been satisfied that the application was made for the mere purpose 
of delay or evasion of justice. 

Iam not prepared to say that no case, for refusal of a continuance, could 
come before this Court in such a form as to meet our jurisdiction. It is not now 
necessary to carry the enquiry to that extent. I take this case as it is—a case 
in which the Judge has refused the continuance in general terms, and in which 
the refusal may have been based on considerations of fact. 


Atrrep Epwarps & Co. v. MINvIELLE. 


When an endorser of a note pays it, without seasonable notice of the non-payment by the maker, he 
can not recover from a previous endorser, although he has lost no time in notifying such endorser. 


PPEAL from the Fifth District Court of New Orleans, » en, Bae 


Clarke & Bayne for plaintiffs. Z. 7. Castera, for defendant and appellant. 
Suet, C.J. The evidence is defective in this respect, that it does not appear 


that Corning & Co. mailed the note and protest for Duncan, Sherman & Co, in time 
for the mail of the day succeeding the day of protest. Moreover, although the no- 
tices for the various endorsers enclosed by the notary under cover to Duncan, Sher- 
man & Co. were seasonably mailed, yet it does not appear on what day Duncan, 
Sherman & Co. received them. It may be, for aught that appears to the contrary, 
that Duncan, Sherman & Co. received those notices before they received the 
note and protest sent them by Corning & Co. If so, they should on the next 
day after the receipt of notice have notified plaintiffs. In this uncertainty as 
to dates, we are unable to say that Edwards & Co. were seasonably notified 
and that their notice to the defendant was seasonable, and therefore we think 
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Hosa & 6b the judgment-should be reversed. If Edwards & Co. paid without seasonable _ 
Meroe, notice, they cannot resort tothe defendant, although they themselves lost mo . 
time in notifying the defendants. 
Ocpen, J., and Campse.t, J., concurring. 
Judgment reversed and judgment for defendant, plaintiff to pay costs in both 
Courts. 


Voorutes, J. The defendant is sued as endorser on a promissory note made 
to his order at New York, and payable at the Bank of Louisiana, New Orleans, 
The only defence urged by him, is want of notice or diligenee. 

It appears that the note was duly protested at maturity, on the 14th of Feb- 
ruary, 1852. In his certificate, the notary declares, “that the parties to the 
note, whereof a true copy is above written, have been duly notified of the pro- 
test thereof, by letter to them by me written and addressed, dated on the day 
of said protest and served on them respectively in the following manner, viz, 
To Joseph Halz, drawer; F. F. Minvielle, endorser; Alfred Edwards & 0o., 
endorsers; Wm. £. Whitney & Co., endorsers; Duncan, Sherman & (Co., en- 
dorsers ; which notices were placed under cover of one package, addressed to 
Messrs. Duncan, Sherman & Oo., at New York, N. Y., and deposited this day 
in the Post Office of this city.” 

It does not appear that this package, which contained the only notices given 
by the notary, ever reached its destination, except by inference. In his testi- 
mony, M. 0. Randall, the note clerk of J. Corning & Co. says: “Whena 
note is protested one day it is handed to us the next day by the notary, and is 
then immediately forwarded by us to the party. In this case the note was 
handed to us the next day after protest by the notary, and forwarded by us to 
the party the same day; the note was sent to us by Duncan, Sherman & Co, 
from New York for collection. As note clerk, I put the notes and letters into 
the Post Office, which are sent out by J. Corning & Co. We sent this note 
and protest enclosed in a letter to Messrs. Duncan, Sherman & Oo., at New 
York on the day it was returned to Corning & Oo. protested.” Thus it appears 
that the note and protest alone were sent. The next connecting link of. evi- 
dence which we have, is the deposition of Lewis, cashier of Duncan, Sherman 
é 0o., bankers in New York; he says: “Ido know the note enquired of—it 
was enclosed to us in a letter from J. Corning & Co. in New Orleans, our cor- 
respondents, together with protest, and expenses charged to us, and that said 
note and protest were sent to the store of plaintiffs on the same day of its re- 
ceipt by us, and a check was immediately given by them to us on their pre- 
sentation, which covered amount of note and expenses. The only steps we 
took to notify Alfred Edwards & Co. were those designated therein of sending 
the note and protest as we received it. I have no recollection at this time of 
the original notice of protest.” He adds: “TI have stated all Iknow: that on 
the day we received notice of protest and note, we forwarded it to our immedi- 
ate endorsers, A. Edwards & Oo. The mails are sometimes so irregular we re- 
ceive notice from our correspondent sooner than froma notary, &c.” This is cer- 
tainly irreconcileable with the former part of his deposition, unless it be inferred 
that the notice of protest alluded to by him was one of the notices forwarded by 
the notary to Duncan, Sherman & Oo., and this would seem to be the most 
natural inference, particularly if the matter be considered with reference to the 
depositions of Atwater, the plaintiff’s Clerk. In his first deposition taken on 
the 6th May, 1852, Atwater says: “I received from the Post Office on the 27th 
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of February, 1852, a letter addressed to plaintiffs, containing the notice of the ——— & Co, 
protest, and another notice addressed to F. F. Minvielle, (which was enclosed Murvinaa. 
in the first protést,) as endorser of the note. Mr. Amory Edwards in my sight 
folded up in a letter a notice of non-payment of the note enquired of. I copied 
the letter myself in which the notice was enclosed. The letter in which the 
notice was mailed was addressed to Thomas Allen Clarke, Esq., counsellor at 
law. This notice was a copy of the notice here produced and marked A, to 
which I now affixmy name.” The notice referred to is one of the notices sign- 
ed by the notary, and dated on the day of the protest. In this deposition, no 
allusion whatever is made to the presentment of the note and protest and the 
payment thereof by the plaintiffs. But in his other deposition, taken on the 
18th of December, 1852, he says: “I saw the note after its protest in the 
hands of Mr. Amory Edwards, one of the plaintiffs upon the same day that it 
was received from Duncan, Sherman & Co. On that same day we enclosed a 
notice of protest to the defendant under cover to Thomas Alley Clarke, Esq., 
in New Orleans. I saw Mr. Amory Edwards enclose the protest and note in 
the said cover, and I myself took it to the Post Office and mailed it in time for 
the first Southern mail of that day, after business hours commenced. I am 
positive it was the note of Joseph Hale endorsed by the defendant. The letter 
to Clarke directed him to serve the notice upon defendant, as agent for plain- 
tiffs; that was the substance of the direction.” He adds: “ Notices of pro- 
test were received from New Orleans, but whether through the Post Office or 
from Duncan, Sherman & 0o., Iam unable to swear. The reception of the 
note and its dishonor of protest from Duncan, Sherman & Co. were considered 
by our firm as a notice to plaintiffs, as endorsers, of its dishonor. Acting upon 
that notice the plaintiffs sent to notify the defendant through Mr. Clarke, &c.” 
This is palpably inconsistent with his former deposition. It is obvious that the 
notice sent to the defendant, through Mr. Clarke, must have been one of the 
notices forwarded by the notary to Duncan, Sherman & Co. ; indeed no others 
were forwarded. At what date Duncan, Sherman & Co. received them or 
communicated them to the plaintiffs is not shown. It is evident, however, that 
it must have been previous to the date of the presentment of the note and pro- 
’ test; but how long we are unable to discover from the evidence. We do not 
think the plaintiffs, under this state of facts, have brought themselves within 
the rule of the commercial law to entitle them to recover. 1 Ann. 369. 
It is, therefore, ordered and decreed that the judgment of the District 
Court be reversed and that the plaintiffs pay the costs in both Courts, 





Perrin Tuomas Rospert v. Perry Bovtar. 


Perin Boulat purchased property at a Sheriff’s sale—the deed was made to Perin Boulard. Held: 
That it was competent for Perin Boulat to prove, by parol, that he was the identical person to 
whom the property was adjudicated. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. Bawre- 
gard, for plaintiff. Castera and Roselius, for defendant and appellant. 

. Bucuanan, J. This is a petitory action. The plaintiff and defendant both 

claim to be owners of the locus in quo, two lots of ground on Carondelet Walk, 
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in this city, under the same title, to-wit: a Sheriff’s sale made on the 22d of is 
May, 1848, in execution of a judgment at the suit of John Hagan v. Michael 
Gallagher, in the Fourth District Court of New Orleans. The Sheriff’s deed © 
shows, that at said sale, the property was adjudicated to Perin Boulard, for 
the price of three hundred and seventy dollars, payable cash, which price the 
Sheriff acknowledges to have received ; and the only question in the cause is 
one of fact, namely, the identity of the vendee in the said deed mentioned. 

The plaintiff has given in evidence certain probate proceedings, from which 
it results, that an inventory was made on the 27th April, 1849, by the Recorder 
of the Parish of Natchitoches, at ‘the last residence of Perin Boulard, late of 
said parish, deceased, at .a place called “Boulard Landing,” about fifty-one 
miles below the town of Natchitoches, in the Parish of Natchitoches, of the 
effects of said deceased, being the stock of goods in a store, the furniture of a 
house, some horses, a gold*watch and chain, in the hands of Madame Boulard, 
and other personal effects. Another inventory was afterwards made in the city 
of New Orleans, by a notary public, on the 22d of June, 1849, which com- 
prised certain jewelry and a gold watch, included in the first inventory, but 
re-appraised for want of fetching the price of the first appraisement; also the 
two lots of ground claimed in this suit. This last inventory was made at the 
request of Rose Boulard, widow of Carlos Alvarez, of this city, dative testa- 
mentary executor of the succession of her late father, Perin Boulard, and pur- 
suant to an order of the Third District Court of New Orleans. This inventory 
makes no mention of the title by which the deceased acquired the property in 
question, neither does it, nor the inventory made in Natchitoches, contain any 
minute titles or other valuable papers (“‘ depouillement de papiers”). Beyond 
the identity of the name, there is, in fact, nothing in the record which connects 
the deceased, under whom the plaintiff claims, with the adjudicatee at the 
Sheriff’s sale in May, 1848. 

On the part of the defendant, it is contended that he was the identical per- 
son who bought and paid for the lot of ground in question, at the Sheriff's 
sale; that his true name is Perin Boulat, and that the spelling of his surname, 
Boulard, in the Sheriff’s deed, is a mere clerical error, which ought not to pre- 
judice him. The Court below having allowed him to offer parol evidence of 
this error, the plaintiff excepted to such ruling, on the ground that it was proof 
which contradicted a public act. 

We think the District Court properly overruled the objection. In the case 
of Palanque v. Guisnon, 15th Louisiana Reports, 811, the defendant was 
allowed to show that there was error in the description of the lot sold, as front- 
ing on Frenchman street, and that the lot actually fronted on Morales street. 
The Court say: “This is not an attempt to prove, by parol, a sale of immova- 
ble property, nor to contradict a valid existing instrument, but to show, that 
by accident or negligence, the instrument in question has not been made the 
actual depository of the intention and meaning of the contracting parties.” 
The distinction appears to us to be correctly stated by our predecessors; and 
the case cited to be entirely analogous to the present one. In Palangue v. 
Guisnon, the descriptio loci was erroneous; here the descriptio persone. 
Nothing is more arbitrary than the spelling of proper names. And when we 
find, as in the present instance, two names, which, with a slight variation in 
the spelling, have almost exactly the same pronunciation, it would seem an a 
unreasonable refinement, pregnant with dangerous consequences, to exclude 
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the proof that one has been written instead of the other, by the clerk who filled 
up a deed. 

Under this ruling of the Court, the defendant proved, by the Deputy Sheriff 
_ who cried the property, that he was the identical person to whom the lots were 
adjudicated, and who paid the price. This testimony was fully corroborated 
by two witnesses who were present at the Sheriff’s sale. It is also proved that 
defendant did acts of ownership upon the lots, such as filling up and fencing 
them in, shortly after the sale. Indeed the form of this action, (petitory,) 
admits the possession of the defendant. The plaintiff has proved that the 
taxes of 1848 and 1849, were paid by the attorney of the succession of Perin 
Boulard ; after the bill had been presented by the tax collector to the defen- 
dant for payment, who refused to pay, saying that the name in the tax receipt 
was not in his name. We do not consider this refusal to amount to a dis- 
claimer of property in the defendant. The evidence establishes to our satisfac¢ 
tion, that the defendant is the owner of the property in controversy, and that 
his name was misspelt in the Sheriff’s deed. There is no conflict of evidence 
in relation to the circumstances of the Sheriff’s sale. It does not appear that 
the deceased, Perin Boulard, ever sat up any claim or pretension to be the 
owner of this property, although he lived several months after the date of the 
Sheriff’s sale ; and this negative circumstance is received by us as corroborat- 
ing the positive and direct evidence given by defendant’s witnesses, 

Judgment reversed ; and judgment rendered for defendant, with costs in 
both Courts. 


Warpens or tHe Cuurcn or Sr. Louis v. J. P. Kirwan & Co. et al. 


Kirwan entered into a contract with the plaintiffs to repair the Church of St. Louis, of which they 
were wardens, according to plans agreed on by the parties. He failed to comply with the stipu- 
lations of his contract. Held :—The plaintiffs had a right to. rescind the contract and finish the 
work themselves. \ : 


PPEAL from the Second District Court of New Orleans, Lea, J. Ben- 
jamin & Micou, for Plaintiff. C. Roselius, for defendant. 
Bucuanan, J. This is a suit for the rescission of a building contract, and 
for damages ; the ground of the demand being bad workmanship and mate- 
rials. 


Defendant, Kirwan, reconvenes for the price of work and labor done, and for 
damages caused by the acts of the plaintiffs. The District Court gave judg- 
ment rescinding the contract, condemning the defendant Kirwan to pay nomi_ 
nal damages to plaintiffs, and rejecting the reconventional claim. 

From this judgment, the syndic of Kirwan has appealed. 

It appears from the evidence that Kirwan, a builder, entered into a contract 
with the Church wardens to make extensive repairs and alterations to the 
Church and its tower; that by contract he was to work according to the plans, 
and under the superintendence, of an architect employed by the Church 
wardens; that many complaints were made of the manner in which Kirwan 
was executing the work ; that the tower, after being carried to a considerable 
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Be Wrasse or rm height, fell down ; that thisaccident was attributed by the architect to the fault * 


8 Tons of the builder, who, on his part, contended that it was owing to defective plans 
*) Kmwax é Co. xr Of thé architect. 

— The parties, however, compromised their disputes by entering intoanew _ 
contract on the 5th of April 1850, by which the sum necessary to repair the © he 
damages resulting from the fall of the tower, and to complete the whole work, 
was ascertained and agreed upon. The parties further agree that the expen- 
ses of repairing the damages caused by the accident should be borne one-half 
by each party. The price of the contemplated work being fixed by this con- 
tract of the 5th of April, 1850, as well asthe terms of the payment, the coun- 
sel of the appellant ig right in the position that this contract is the measure of 
the obligations of the parties, and that it becomes immaterial to look behind it. 
But we think, with the District Judge, that the evidence has established the 
allegations of the petition filed in this case on the 26th of April, 1850, asserting 
a failure on the part of Kirwan to comply with the obligations of the last con- 
tract. The plaintiffs had consequently a right to finish the building as they 
have done. Alleny. Wills, 4th Ann. 97; Hale v. Wills. 3d Ann. 504. And 
it is proved that they have paid about $13,000 to finish it, over and above the 
price of their contracts with Kirwan. We cannot, therefore, see what cause 
Kirwan has to complain of the judgment which has been rendered by the Dis- 
trict Court. On the contrary, it would seem that the Church wardens might, 
with great show of justice, have recovered of Kirwan a much larger sum than 
the nominal damages (five dollars,) against him by the judgment of the Court 
below. But they do not complain of that judgment, which is therefore, affirm- 
ed with costs. 


Franxun Suaw v. James Ganvotro & Co. 
Facts —Partnership in an adventure. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J.— 
Benjamin & Micou, for plaintiff. B. J. Sage, for defendants and appel- 
lants. 

Voormts, J. (Bucnanan, J., and Ocpen, J., concurring.) The plaintiff seeks 
to recover of the defendants the sum of $4095 43, as one-half of the loss 
which, he alleges, resulted from a mercantile adventure, founded on the follow- 
ing instrument, viz : 

; “New Orteans, May 6th, 1850. 
F. Shaw, Esq. New Orleans, 

Dear Sir: We acknowledge the receipt, on consignment and for sale on your 
account, of six hundred and fifty bales 4-4 bro. sheetings, as per marks and 
numbers at foot, under the following terms and conditions, viz: 

We agree to sell said goods for which you have advanced the cost, in cash, , 
whenever you and ourselves think best. You are to get them insured at good 
offices in this city, for the benefit of whom it may concern, the cost of which 


to be charged to the goods. 
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We agree not to charge any commission for purchasing or selling, and to pe 
allow you six per cent. interest per annum for your money, advanced, out of Gaxpouso & Co. 
the proceeds of said goods. The profit or loss which may result from this ope- 
ration, to be equally divided. - 

James Ganvotro & Co.” 

“ Bought of F. H. Petitpan, 

LMC 150 bales 4-4 Laurence bro. sheetings, 115,920 yds. at 7c. $8,694 00 
AC 200 do. 4-4 Appleton bro. sheetings, 150,7654 at 74c. - 11,807 39 
Bought of Whiting, Wright & Co. 
LMC 170 bales 4-4 Laurence bro. sheetings, 131,491.38 
AC 180 do. do. Appleton, - - 98,224.1 


229,716.0 yds. 
929,716.0 yds. at 74c. . . - - $16,941 55 
Less $c. per yd. on 5 bales bagging stained, - 19 26 16,922 29 


36,928 68.” 

In support of his demand, the plaintiff relies on this instrument and the tes- 
timony of Amos Horn. The substance of the testimony of this witness is, 
that the parties being unable to find sales in New Orleans, Dr. Shaw, and 
Appleton, one of the defendants, agreed to ship the goods to New York for 
sale; both engaged the freight of the goods; Appleton himself engaged the 
drayage, as he could procure it for a lower price than Shaw. 

The consignment was made in the name of the plaintiff, to Holbrook & Nel- 
son, of New York, and sold by them for his account. It is shown by the testi- 
mony of one of the consignees, that the goods were sold at the current rates, 
or full market value, in New York—the net proceeds of which amounted to 
the sum of $32,541 63. The alleged loss is the difference between this amount 
and that of the invoice of the goods, including interest and charges. The 
account made out between the parties, including interest to the 15th of Decem- 
ber, 1850, by the witness, Horn, shows the exact amount of that difference. 
It is not shown, however, that the defendants ever had any knowledge of this 
account, approved it, or consented to pay any part of the loss thus stated. 
The record shows that the plaintiff introduced in evidence, two documents, 
purporting to be the original bills of the merchandize purchased of F. HZ. 
Petitpan, by the defendants, one dated the 3d and the other the 4th of May, 
1850. But these documents do not appear to be either written or signed by 
Petitpan, and even if they were, we are uninformed as to the object of their 
introduction. 

Under this state of facts, are the defendants liable ? 

Whether the agreement between the parties, evidenced by the written instru- 
ment, be considered as an agency, or as a partnership, guoad the particular 
transaction, we do not think it is necessary for us to determine. 8 N. 8S. 
174. Viewed as a partnership, the aspect most favorable to the plaintiff, we 
think it is clear that the contract terminated by the shipment or consignment 
of the goods to Holbrook & Nelson. It is obvious that the consignment could 
not have been made under the same contract. How could the stipulation in 
relation to commissions on the contemplated sales in New Orleans, which were 
to have been considered by the parties as profits, be reconciled to the charge 
of commission against the defendants on the New York sales? If the parties 

intended to extend the agreement to the sales in New York, it seems to us that 
5 
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— this change necessarily superinduced the necessity of another agreement. ie 
“@annouyo & Co. the absence of any other evidence, we do not think the mere consent of the " 
defendants to the consignment, amounted to such an agreement; on the con- 
trary, we infer from it, that it was the intention of the parties to abandon ther is 
contract. . 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court Be avoided and reversed, and that there be judgment in favor of 
the defendants, rejecting the plaintiffs demand, with costs in both Courts. 

Stet, C. J., (with whom concurred Campsut, J.) dissenting—thought the 
original agreement clearly created a partnership in the adventure, and that the 
change in the place of sale from New Orleans to New York, to which change, 
according to their view of the evidence, the parties agreed, did not change the 
relations of plaintiff and defendants, as partners in the adventure. 


Georee B. Prinvie v. Saran A. Wiuiams, his Wife. 


Unless a party has some property or interest in the State, upon which the jurisdiction of the Court 
is to operate, the appointment of a curator ad hoc, to represent such party, cannot be legally 
made. 

There are only two cases in which curators may be appointed to represent absent wives, in suits insti- 
tuted by the husband ; one, when the wife has committed an infamous crime and fled from justice; 
the other, where the husband sues for separation from bed and board, on the ground of abandon- 
ment. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. WM. 
C. Dunn, for plaintiff and appellant. John B. Robertson, curator ad hoe. 
Ocpen, J. This is an action of divorce by the husband against the wife, on 
the ground of adultery. It is alleged; that the wife fled from the State with ber 
paramour, and that the plaintiff is ignorant where she lives. The appointment 
of a curator ad hoc, to defend the wife, was made under the prayer of the 
petition, and the cause put at issue by his answer, containing a general denial 
of the allegations of the petition. After hearing the evidence, and the cause 
being submitted, the District Judge came to the conclusion that the appoint- 
ment of a curator ad hoc to represent the wife was unauthorized by law, and 
that consequently she had not been legally cited. A judgment of nonsuit 
having been rendered, the plaintiff has appealed. The only general provision 
contained in our laws for the appointment of a curator ad hoc, to defend an 
absentee, is Arts. 57 of the Civil Code, and 116 C. P. After many conflicting 
decisions of our Court, as to the correct interpretation and true extent and 
meaning of the articles, it has been held in several of the later decisions, that 
the article presupposes something upon which the jurisdiction of the Court can 
properly be based. See cases’ of Dupuy v. Hunt, 2 Ann. 562: Peterson v. 
McRae, 8 Ann. 101; Augusta Ins. Co. v. Muton, Ib. 417. We think our pre- 
decessors, in those cases, gave a correct construction to those articles of the 
Codes, and that unless a party has some property or interest in the State, upon 
which the jurisdiction of the Court is to operate, the appointment of a curator 
ad hoc, to represent such party, cannot be legally made. 
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The petition in this case represents that the parties were married in the 
State of Ohio, and afterwards came to this city to live; there is no allegation 
that they either brought with them, or have acquired any property since their 
removal to this State. 

Our law views marriage in the light of a civil contract. A judgment ren- 
dered in favor of husband or wife, pronouncing a divorce, by which the mar- 
riage is dissolved, rests on the same principle on which all contracts may be 
dissolved by reason of an active or passive violation of the obligation of the 
contract by either party. But the mode of proceeding, and the particular 
rules by which the parties must arrive at their rights, are defined by our laws 
on the subject of divorce and separation from bed and board. Looking to 
those rules, we find it is correctly stated in the reason for the judgment of the 
Court below, that there are only two cases in which curators may be named 
to absent wives in suits instituted by their husbands—that of divorce on account 
of defendant having committed an infamous crime and being a fugitive from 
justice, and that of separation from bed and board claimed on the ground of 
abandonment. It follows, that the appointment of a ewrator ad hoc to the absent 
wife, under the circumstances of this case and allegations of the petition, was 
unauthorized by any of the rules the Legislature have thought proper specially 
to exact for proceeding: in this particular class of cases; and the appointment 
is not justified by the general provision referred to, providing for the appoint- 
ment of a curator ad hoc to absentees, any more than it would be in any other 
case of a suit brought to set aside a contract between parties, without their 
being any property of either party within the State to be affected by the judg- 
ment. 


It is therefore ordered, that the judgment of the Court below be affirmed, 
with costs. 


Grorce Patrerson v. J. B. D’Avurtnive et als. 


Rights of voters, under the Act “to regulate Elections in the Parishes of Orleans and Jefferson,” 
approved January 25th; 1847. 


Commissioners of election who refuse to receive a vote, in consequence of their belief that the resi- 


dence of the applicant does not entitle him to that right, cannot be held liable for damages on 
account of such refusal. 


Where a person offering to vote shall be challenged, or the commissioners shall be in doubt as to his. 
qualifications, they shall administer the oath prescribed by law; if he take this oath, it is the test 
of his qualification, and his vote must be received, unless perhaps the falsity of the oath be estab, 
lished. If the commissioners rject the vote and, on demand of the applicant, refuse to tender the 
oath, they are liable to him in damages for such refusal. Campbell, J., dissenting. 


PPEAL from the District Court of the Parish of Jefferson, J. Calvitt 
Clarke, J. Jourdan & Warfield, for plaintiff and appellant. Marks, for 
DAutrive. Upton, for Waters. Purvis & Dugué, for Boutté. 

Stuett, ©. J. The vote of the defendant was rejected on the grdund that 
he was not a resident of the Parish of Jefferson. There was no doubt as to 
the locality of plaintiff's dwelling, but the question was whether the locality 
was within the boundary line of the Parish of Jefferson. If the commission-. 
ers really believed that it was not, we do not think they can be held liable in 
damages to the plaintiff. When we find the District Judge deciding on evi- 
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aM Parrensos dence, an important portion of which was before the commissioners, that the ia 
“DAvraivert ats. Plaintiff’s dwelling was clearly in Lafourche, we are not prepared to say the a 
commissioners did not really entertain the same opinion.* q 


In coming to the couclusion to affirm the judgment, we wish by no means to ' 
be considered as approving the conduct of the commissioner, D’ Autrive, noticed 
in the opinion of Mr, Justice Campbell. ; 


Judgment affirmed, with cost. 
Vooruirs, J.. Bucuanan, J., and Open, J., concurring. 


Campse.l, J., dissenting. The plaintiff alleges that he has been damaged 
by the acts of defendants, who were commissioners appointed to hold a gene- 
ral election at the pfecinct of the Barataria settlement, on the 5th of Novem- 
ber, 1849. He avers that he was then, and now is, a resident of said precinct, 
and qualified to vote for the officers then to be elected; that on the day of 
said election, while the polls were open, and within the hours designated by 
law, he presented himself and offered to vote, and tendered his ballot to said 
commissioners, who refused to receive it, alleging that he was not a legally 
qualified voter ; that he thereupon proffered to take, and demanded of defen- 
dants that they should administer the oath in such case prescribed by law, 
which they refused, maliciously intending thereby to deprive him of his rights 
as a citizen and voter. Further alleging, thatthe motive of said commissioners 
in rejecting his vote, and refusing to administer the prescribed oath, was to 
intimidate him, and compel him, under the penalty of disfranchisement, to vote 
as they wished ; he claims damages in the sum of one thousand dollars, which 
he alleges he has sustained from their wrongful acts. 


To this petition, an exception was filed, which was sustained by the Court, 
chiefly on the ground that the action could not be maintained, inasmuch as the 
commissioners, in rejecting the vote of plaintiff, adjudicated upon a matter 
over which, by law, they have exclusive jurisdiction. On appeal, this judg- 
ment was reversed, and the case remanded for further proceedings. 6 An. 867. 

The case is now before us, on an appeai upon the merits. The defendants, 
D Autrive and Boutté, admitting that they acted as commissioners, deny that 
they were actuated by malice, and aver, that they were influenced in rejecting 
the vote of petitioner, solely by the desire conscientiously to discharge their 
duties. Respondent, Waters, further avers, that he relied upon the represen- 
tations of his co-defendants, who stated that to their knowledge and belief, 
plaintiff was not entitled to a vote. 


Judgment was rendered in favor of defendants, and plaintiff has appealed. 


The defence, then, resolves itself into two grounds :—Ist. That plaintiff not 
being a resident of the Parish of Jefferson, was not entitled to vote. 2d. That 


* Extract from judgment of District Court.—“ On the trial, evidence was introduced on both 
sides, to ascertain and determine the true boundary that divides the Parish of Jefferson from that of 
Lafourche. The plaintiff resided on the west or right bank of Little Lake. The defendants con- 
tend that the right or western shore of Little Lake lies wholly within the boundaries of La- 
fourche, and that mega is, therefore, a resident of that parish—where alone he is entitled 
to the right of suffr. In this position the commissioners are fully sustained by the map of 
General Bernard and ajor Poussin, made in 1817, by that of Lafon, and by the testimony of witnes- 

’ po ty une with the Barataria region, who attest the accuracy of these surveys. To contradict 

rray of } roofs, the plaintiff relies on La Tourrette’s map. It was shown that La Tourrette has 

copied oh all his lines and boundaries from the survey of General‘Newcomb. The person last named, is 

notorious as a fugitive from justice to avoid a prosecution for forgery His surveys are entitled to 

no credit, when contradicted by those of distinguished wank. ~ oe like Bernard, and Lafon, 
waacl tg te are. ot tee eye-witnesses well th the localities. 


“ We are sat evidence, that the west or wood or right bank of Little Lake, te within the bounds 44 


of the Parish Thi 
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if he was entitled to vote, they refused him the exercise of the right, not from rama 
malice, but in the conscientious discharge of their duty, and are, therefore, D’Aurniverrats, , 
excusable, ; 

As respects the residence of the plaintiff, much evidence has been introduced. 

It appears from the testimony of witnesses, that since 1845, plaintiff resided 
on Little Lake, where he now lives; that he claimed to be a resident of the 
Parish of Jefferson; that he was assessed in that parish, and previously to the 
election of 1849, had voted there; and that, until that time, the right of per- 
sons living in his neighborhood to vote, was never questioned. It further 
appears, that process from Justices’ Court in the Parish of Jefferson, was exe- 
cuted on the west side of Little Lake, which defendants claim to be within the 
parish of Lafourche, and that petitioner was subsequently appointed and acted 
as commissioner of elections in the Parish of Jefferson. It is likewise in 
evidence, that after the rejection of plaintiff’s vote, some of his neighbors, 
who live west of him, offered to vote in the Parish of Lafourche; that their 
votes were refused. 

This testimony, it must be conceded, furnishes strong prima facie evidence 
that plaintiff was a resident of the Parish of Jefferson. 

Defendants seek to destroy its effect, by the production of maps and the 
application of the oral testimony of witnesses to them. 

The maps of Bernard, Poussin and Lafon, and La Tourrette, together with a 
copy of the approved government survey of the township in which is situ- 
ated the residence of plaintiff, has been exhibited. In these maps, as in the 
testimony of witnesses sought to be applied to them, there are condictions.— 
The more ancient maps, seem to sustain the hypothesis of defendants; while 
from the map of La Tourrette and the government survey, it would seem that the 
residence of plaintiff is in the Parish of Jefferson. The testimony on this part 
of the case, is vague and unsatisfactory. To establish their defence as against 
the presumptions in plaintiff’s favor, resulting from his acts and averments— 
at times not suspicious—the general impression among his neighbors—assess- 
ment—previous voting—holding office, &c.—it devolved upon them to prove 
that he resided out of the Parish of Jefferson. This they have not done, though 
the fact, if it existed, was susceptible of easy proof. 

2d. Did the defendants, on refusing the vote of plaintiff, act maliciously? 
Or, in other words, was their act in so doing, wrongful and without just cause? 


The 15th section of the Act “ to regulate elections in the Parishes of Orleans 
and Jefferson,” approved January 25, 1847, (page 9 of Session Acts,) pre- 
scribes, “That it shall be the duty of the commissioners to receive the ballots 
of all legal voters, who shall offer to vote, deposit the same in the ballot-box, to 
be provided for that purpose,” &c. The next section prescribes that, “When a 
person offering to vote shall be challenged, or the commissioners shall be in 
doubt as to his qualifications, they shall administer to the person so offering to 
vote, the following oath or affirmation.” Here follows the oath, which embraces 
all the legal qualifications of a voter, and in taking it, the party offering to vote 
swears, among other things, “ that he has resided in the State two conse- 
cutive years preceding the election, and the last thereof in the parish in which 
he offers to vote.” In the 17th section, it is expressed, ‘“‘ That should any per- 
son offering to vote, refuse to take and subscribe to the oath presented, his vote 
shall be refused by the commissioners.” The next section denounces against 
those who may swear falsely in the premises, the penalties of perjury. 
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ar ses Thus it appears, that the law, while it seeks to guard the purity of the bal- 4 

mauve xt ats. lot box, by punishing fraudulent voters, likewise protects the citizens entitled to 
suffrage, in the enjoyment of this privilege, by prescribing the mode in which 
his right to exercise it, shal] be ascertained in case it be questioned. Except in 
cases of disqualification from crime, the oath is the test. If he refuse to sub- ; 
scribe it, his vote must be rejected; if he take it, his vote must be received, 
unless, perhaps, the falsity of the oath be established, for which, however, the 
law makes no provision. 

But it is urged, that the oath is only resorted to in case the person offering 
to vote is challenged, or the commissioners are in doubt as to his qualifications, 
That in this case there were no doubts, as the commissioners knew that plain- 
tiff was disqualified.” Their belief could not deprive defendant of his right to 
establish his qualification ‘in the manner prescribed by law. The interpreta- 
tion contended for, is the evil one which would destroy the spirit of the law. 
The commissioner should, upon the demand of plaintiff, have tendered the 
oath, and if taken, should have received his vote, unless the oath was proved 
to be false. 

The refusal to receive the oath, would not, of itself, subject the commis- 
sioners to damages, ; for if it should appear that the party offering was not 
entitled to vote, it would be damnum absque injuria. It is otherwise, how- 
ever, if by the wrongful refusal to administer the oath, a person entitled to 
vote is denied that right. This deprivation is a wrong, which carries damage 
with it. 

In the case of Spraggins v. Haughton, 2 Scammon, p. 377, the Supreme 
Court of Illinois, in examing the act regulating elections in that State, which - 
act contains a proviso, that when a person shall offer to vote, “if either of the 
Judges shall suspect that he does not possess the requisite qualifications of an 
elector, or if his vote shall be challenged,” the Judges shall tender such person 
an oath, decide in effect, that, if the party offer to swear, his oath must be 
received; that “they have no discretionary power: for the law is imperative 
that the vote should be received, unless evidence is produced that the oath is 
false.” We think that the oath in such case provided, should have been 
administered as prescribed by law. 

In the case of Bridge v. Oakey, 2 An. 968, it was held, that “an inspector 
is not answerable in damages, for a mere error in judgment in rejecting a 
voter, when his motives are upright.” It must appear, says the Court, that he 
acted fraudulently or maliciously. ‘‘To constitute malice, the act must be a ~ 
wrongful one, done intentionally, without just cause or excuse.” Personal ill- 
will is not essential to its existence; and, in the absence of any declared inten- 
tion, the motive may be inferred from the circumstances attending the act.” 

The refusal of the commissioners to'receive the vote, without tendering the 
oath, as has been seen, was illegal, and therefore wrongful. We will now in- 
quire into their motives, so far as they can be gathered from the attending cir- 
cumstances. 

It appears from the testimony, that the election excited a great deal of interest, 
in which the commissioners participated; that one oi the candidates was & 
brother-in-law of D’ Autrive, a commissioner; that D’Autrive delivered to 
Patterson some tickets, to be distributed by him among his friends living about 
Little Lake ; that upon Patterson's saying he had come to vote, D’ Autrive 
replied, “ very well, I think you vote as usual ;” that Patterson said, “old man 
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Short is a candidate for assessor,” and D’ Autrive replied, “if you support ron 
Bouligny, we shall vote for Short ;” also, “ thatif he would vote for Bouligny, D'avrmivenr ats. 
he would be allowed to vote ;” with much other evidence of the same charac- 
ter. 

From this, and other testimony contained in the record, I am constrained to 
conclude, that in rejecting the vote of plaintiff, the commissioners did not com- 
mit an error of judgment alone, but that they were influenced in their decision 
by improper motives. 

It has been well said by Chief Justice Parker, in Lincoln v. Hopgood, “ That 
the right of voting in such a government as ours, is a valuable right; it is 
secured by the Constitution; it cannot be infringed without producing an 
injury to the party; and although the injury is not of a nature to be effectu- 
ally repaid by a pecuniary compensation, yet there is no other indemnity which 
can be had.” Again, he says: ‘“‘In cases in which it should be made appa- 
rent that there was a wilful deviation from duty, and a wanton rejection of a 
vote from party motives, or from personal hostility to a citizen whose vote was 
refused, or even a negligence or inattentive examination of his claim, exem- 
plary damages would be required as a compensation to the injured party, and 
an expiation of the high and aggravated offence against the civil and political 
privileges of the citizen.” 

Lord Holt, in the case of Ashly v. White et al., Ld. Ray, 938, (reported in 
1 Smith’s Leading Cases, p. 247,)—“ A right that a man has to give his vote 
at the election of a person to represent him in Parliament, there to concur in 
the making of laws which are to bind his liberty and property, is a most tran- 
scendent thing, and of an high nature; and the law takes notice of it as 
such.” He adds: “If public officers will infringe men’s rights, they ought to 
pay greater damages than other men, to deter and hinder other officers from 
the like offences.” Upon the argument of the same case before the House of 
Lords, Lord Holt says: “ Let all people come in to vote fairly ; it is to support 
one or the other party to deny any man’s vote. By my consent, if such an 
action comes to be tried before me, I will direct the jury to make him pay 
well for it; it is denying him his English right.” With more force may it be 
said, that to reject the vote of a citizen of this country, who is a qualified 
elector, is to deprive him of his American right. 

I am, therefore, of opinion, that as regards the defendants, D’ Autrive and 
Boutté, the judgment of the District Court should be reversed, and judgment 
rendered in favor of plaintiff. And it appearing that the defendant, Waters, 
was willing to administer the oath, but was overruled by the other commis- 
sioners, his co-defendants, that, as to him, the judgment should be affirmed. 





Issac Cotiins v. Jonn Monticov. 
A party who takes a suspensive appeal and abandons it, cannot afterwards take a devolutive appeal. 


PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 
Race & Foster, for plaintiff. Michel, for defendant and appellant. 
_ Campseit, J. The plaintiff and appellee move to dismiss the appeal, on the 
ground, that a previous appeal was taken and abandoned by the appellant. 
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The record discloses that, on the 23d May, 1832, a suspensive appeal was 
granted on the petition of appellant, and that the required bond was filed the — 
same day. It further appears, that this appeal was never brought up; but — 


that in December of the same year, appellant applied for and obtained the ¥ 


devolutive appeal now before the Court. 

The appeal taken, having thus been abandoned, cannot be renewed. OC. P, 
594. Dozer v. Sargent, 4.41. Roberts.v. Beuler, 1 R. 100. 

It is therefore decreed, that this appeal be dismissed at the costs of appellant, 





Srare or Lovistana v. Orteans Navieation Co. et al. 


Aurrep Hennen, Opponent. 


Where a creditor and stockholder of a company pursued a course of conduct which was calculated to 
mislead the Commissioners, and which was unjust to the stockholders, creditors, and other parties 
in interest ; and where he had it in his power to make known his objections and have them settled * 
before a sale of the property—but instead of doing so stands by and permits the sale to proceed, 
he will not be allowed to oppose it after important rights are acquired. It isnot enough that such 
a creditor threatened at the sale to oppose it, in a voice sufficiently loud to be heard by persons 
present. It was his duty to state the nature of his objections, or his quality as a stockholder or 
creditor. 

The power to appoint a liquidating commissioner of the Orleans Navigation Co. was given by the Legis- 
lature to the Court in which the suit for forfeiture of its charter was instituted ; the power to filla va- 
cancy in the office is necessarily implied in the general power toappoint. The constitutional power of 
the Supreme Court being merely appellate, except in certain specified cases, it is disqualified to 
make the appointment in question evenif the Statute were silent. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Al- 

Jred Hennen, for opponent and appellant. Benjamin, Micou & Finney, 
L. Hunton, Thos. Allen Clarke, Garnett Duncan, E. H. Durell, for the other 
parties in interest. 

Sumett, C. J. This was originally a suit instituted by the State against the 
Orleans Navigation Company for a forfeiture of its charter. While the cause 
was pending in the Supreme Court, the Legislature, anticipating a final decree 
. of forfeiture, passed an act providing for the liquidation of its affairs, in the 
event of such a decree. Acts of 1852, p. 209. The act autliorizes the Court 
in which the suit was pending, if a final decree of forfeiture should be made by 
the Supreme Court, to appoint a liquidating commissioner, who should forth- 
with proceed to take possession of the entire property of said company, and 
proceed to sell the same in block, at auction, after sixty days advertisement, to 
the highest bidder, payable one-tenth cash, and the remainder in equal annual 
instalments from one to twenty years. 

The second section makes it the duty of this commissioner, immediately after 
the sale, to present a tableau, showing the amount of the sale, and receipts 
from all other sources—and the expenses of the commission and the amount of 
debts—and they are to be first paid—and that the surplus shall be paid to the 
stockholders, and that all the proceedings, “shall be the same, as near as ”— 
be, as in cases of insolvency of individuals.” ; 

The fourth section provides, that if the purchasers shall organize themselves 
into a corporation for twenty-five years, for the purpose of making certain ex- — 
tensive improvements, and actually complete them in three years, they shallbe © 
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entitled to “‘all such tolls and revenues for the use of said canal, bayou and Scsen-er Sip 

road, og Orleans Navigation Company was entitled to receive under its Onna arate 
The fifth section requires the corporation to be formed under it to give a 

bond of $50,000, to secure the completion of the improvements within three 












The sixth section provides for a forfeiture of all work done, and money ex- 
pended, if the work is not completed in a specified time. 

It will be observed that by the act the purchaser was to enjoy, under certain 
conditions, franchises formerly enjoyed by the company, but lost by its forfei- 
ture; and that in a spirit of beneficence to the creditors and stockholders, the i, 
Legislature gave them the entire proceeds of sale, which we may reasonably 
suppose were materially enhanced by such a provision. 


The commissioner proceeded to make a sale pursuant to the Statute, and one ‘ 
Corrie became the purchaser at a total price of $69,000. He subsequently as- { 
signed his interest to a new company formed under the title of “The Orleans 
Navigation Company.” The commissioner then filed a tableau of distribution, 
proposing to distribute the proceeds received from the sale among the creditors 
of the defunct corporation. Alfred Hennen, who is both a stockholder and 
creditor, filed an opposition in*which he asserted the unconstitutionality of the 
Statute, and the consequent invalidity of the sale made pursuant to it; and 
asked that the sale be adjudged void. At his request, the asssignee of the pur- a 

* chaser was made party. q 

The view we have taken upon another point dispenses us from the necessity 

of discussing the constitutionality of the Statute. 


The appellant, Hennen, was cognizant of the decree of forfeiture, the ap- 
pointment of the commissioner, and the order of sale. Before the sale he pre- 
pared a petition asserting the unconstitutionality of the law, making the objec- 
tions to the validity of the sale, which he now urges, and praying for an injunc- 
tion. This petition he exhibited to the liquidating commissioner, who accepted 
service. Instead of filing it and asking an injunction, the appellant quietly 
retained it in his possession, and nothing more is heard of it until produced by . 
him at the trial of the opposition to the tableau of distribution. This course of 
conduct was calculated to mislead the commissioner, and was unjust to the 
stockholders, creditors, and other parties in interest, who if their petition had 
been filed would have been put on their guard, and could have had these ques- 
tions settled before the sale. The appellant has put himself in the inequitable 
attitude of standing by, ,permitting the sale to proceed, taking the chances, 
and now opposing it after important rights have been acquired, and all other 
parties, the commissioner, the stockholders, the creditors and the purchasers, 
are satisfied with the result. 


It is said by the appellant that he gave warning at the auction. The evi- 
dence on this subject does not relieve, the appellant from the consequences of 
his previous course. It appears from the testimony of the auctioneer that Mr. 
Hennen spoke to him before he“began the sale, and, forbade him to sell, saying ‘ 
he would oppose it in a voice sufficiently loud to be heard by the persons pres- “4 
ent, but it does not appear that he made any statement of the nature of his a7 
objections or his own quality as a stockholder or creditor. For aught that ap- 
pears to the contrary, he was a mere intruder. 

6 
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Grave o” La. It is proper to add that there is neither allegation nor proof that a new sole oi 
~ Omaans Navioa- Would result in an increased price, nor is there reason to believe that any real 
mon CoMPAsY. 1 srdship has been sustained by the appellant. 

Judgment affirmed with costs. 

Bucuanan, J. The appellant has suggested the death of Jacob S. Halsey, . 
the liquidating commissioner of the Orleans Navigation Company, and has 
moved this Court for the appointment of another liquidating commissioner, or 
for such mandate in the premises, to the Court below, as the law may require. 

The appellee has answered the rule by suggesting that the District Court has 
already taken action in the matter, as it is authorized by law to do, and has 
appointed a successor to Mr. Halsey. 

The proceedings for the liquidation of the Orleans Navigation Company are 
carried on under the act of the Legislature of the year 1852, No. 309. The 
first section of that act makes it the duty of the Court in which the suit for 
forfeiture of its charter was instituted, to appoint a liquidating commissioner, 
The power to fill a vacancy in that office is necessarily implied in the general 
power to appoint. Besides, the constitutional jurisdiction of this Court being 
merely appellate, except in certain specified cases, we should view ourselves 
as disqualified to make the appointment in question, even were the statute silent 
on the subject. We think with the counsel of the appellees, that the Fifth 
District Court, in appointing a successor to the deceased commissioner, has 
done what was proper and necessary in the preises; and it becomes, there. 
fore, unnecessary to direct any mandate to that Court in furtherance of our ap- 
pellate jurisdiction. 

It is ordered, adjudged and decreed that the rule taken in this case by the 


opponent and appellant be dismissed with costs. 





Jean Cuartier v. Pouice Jury or PLaqueMines. 


It is not competent for the District Court, on the death of the plaintiff, to appoint a curator ad hoc 
to prosecute the suit 
There can be no appeal from a judgment before it is signed. ©. P. 646. 


PPEAL from the District Court of the Parish of Plaquemines, Rousseau, 
J. J. Bradford, for plaintiff and appellant. James Foulhouse, for defen- 
dant. 

Voorntzs, J. The judgment appealed from is not signed by the Judge. 
The record shows that it was entered on the minutes of the Court on the 21st 
of June, 1852;.and that a motion for a new trial was made by the plaintiff. 
Beyond this, the evidence leaves us to conjectu™% It appears afterwards, on 
the 20th of October, 1852, that the plaintiff's death was suggested by his coun- 
sel, on whose motion the Court appointed a curator ad hoc to prosecute this 
suit to final judgment. The curator ad hoc thus appointed, presented a peti- 
tion to the Judge a quo, and obtained the order for this appeal. 

The cases in which curators ad hoc may be appointed by Courts to represent 
parties in suits, are enumerated and specially provided for by law. We are not 
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prepared to say that this is one of the cases in which it may be done. In the 
case of McManus'v. West, (18 L. R. 41,) where a similar appointment was 
made, the Court said: “ As the plaintiff's death was suggested, and not being 
denied, it must be taken as true. It, however, does not justify the appoint- 
ment of a curator to his heirs. If they were within the State, nocurator could be 
appointed to them ; and if absent, the Court of Probates possesses the exclu- 
sive power to make the appointment. Code of Practice, Art. 924, No.4. The 
appointment being irregular, all the posterior proceedings contradictorily with 
him are equally so.” The article referred to declares, “that Courts of Probate 
have exclusive power: 4. To appoint curators to vacant estates and absent 
heirs.” That power is now vested in the District Courts, and most clearly 
has no application to the appointment of curators ad hoc. According to the 
principle thus laid down, we think it is obvious, that the curator ad hoe, in this 
case, cannot stand in judgment, as the legal representative of the heirs of 
the succession of Jean Chartier, deceased. 

There is another objection which we consider equally fatal to the appeal. It 
has been repeatedly held by our predecessors, that, under the 546th Article of 
the Code of Practice, no appeal lies from a judgment before it is signed. We 
are, therefore, of opinion, that the dismissal of the appeal in this case is una- 
voidable. 

It is therefore ordered, adjudged and decreed, that the appeal in this case be 
dismissed at the appellant’s costs. 


Joun Kexzar v. G. Rincetey. 


The Court can not give judgment, discharging the obligors of a tutor’s bond before the ward attains 
the age of majority. This point was ruled in Staford v. Villain, 10th La. Rep. 329, and it is not 
inconsistent with the provisions of article 615 of the Code of Practice. 

Article 856 of the Civil Code creates a prescription of four years commencing from the day of the 
majority, for the action of the minor against his tutor, respecting the acts of his tutorship. ; 

Where matters of mal-administration are urged by way of opposition to an account, it is prema- 
ture to institute a direct action on the same matters before the decision of the opposition. 


PPEAL from the Second District Court of New Orleans, Lea, J. James D. 

A Miz, for plaintiff. Alfred Hennen, for defendant and appellant. 

Bucuanan, J. The plaintiff is tutor of the minor Swasey. He has been 
appointed in the place of the defendant, who was formerly tutor, but who has 
been removed. Plaintiff sues defendant for fifteen hundred dollars damages, 
alleged to have been suffered by his ward, through neglect of duty in permitting 
one Fink, dative testamentary executor of Sarah Baum, to remain in office, 
and to retain possession of the effects, without requiring an account. 

The answer denies the allegations of damage sustained by the minor, and 
praysin reconvention that defendant and his securities on the bond given by 
him for his tutorship be discharged from their responsibility, nothing having 
ever come into his hands as tutor. 

Article 356 of the Civil Code, creates a prescription of four years, commenc- 
ing from the day of the majority, for the action of the minor against his tutor, 





Stafford y. Villain, 10th La. Rep. 329, that the Court eannot give a judgment, - 
discharging a tutor’s bond, before the ward attains the age of majority. : 

The Article 615 of the Code of Practice, relied upon by the counsel for appel- 
lant, is not viewed by us as inconsistent with the ruling of the Court in Stafford 
v. Villain. The action in rescission, spoken of in that article, applies to judg. 
ments obtained against a tutor, for alleged debts of the minors, pending the 
tutorship. 

As to the principal claim for damages sustained by the minor through the 
neglect of defendant, the evidence offered by plaintiff himself, shows it to be 
premature, = | 

That evidence consists of the record of the mortuaria of Serah Baum, now ° 
on file in this Court, on appeal from the same Court in which the present suit 
was instituted. That appeal is still undecided, but the record shows that John 
D. Fink, dative executor of Sarah Baum, filed an account of his administra- 
tion on the 10th July, 1852, showing a balance in his favor and against the 
estate, of $144 08; that this account was opposed by plaintiff, as tutor of the 
minor Swasey, and also in his individual capacity, on the 24th July, 1852; that - 
these oppositions came to trial in December, 1852, and were decided by the 
Court of the first instance in January, 1853. On the 12th of November, 1852, 
the present suit was instituted, The oppositions of plaintiff to Fink’s account 
of executorship, charge, in detail, the same matters of mal-administration and 
waste of assets against the executor, which are made the ground of the charge 
of neglect on the part of the defendant in this suit. It was evidently prema- 
ture to institute this action, before the oppositions were decided. 


It is therefore adjudged and decreed, that the judgment of the District Court 
be affirmed ; costs of this Court to be paid by appellant. 





Crry or New Orteans v. Oscar Purirrt. 


The Council of the late Third Municipality, elected for 1851, was incompetent to impose a tax fora 
past year. The Statute of the 18th March, 1850, entitled “ An act relative to the city of New Or 
leans,” designed that the taxing power of the Municipal Council should be exercised prospectively, 

A by-law of a corporation which is contrary to a law of the State is void. 

Where the law enables a corporation to make by-laws or ordinances in certain cases and for certain 
purposes, its power of legislation is limited to the cases and objects specified, all others beng 
cluded by implication. 


PPEAL from the Second District Court of New Orleans, Lea, J. Labatt 
and Hustis, for plaintiff. F. 0. Laville, for defendant. 

Bucnanan, J. The defendant being sued for a city tax for the year 1850, 
levied upon property within the limits of Municipality No. Three, pleads that 
the said tax is illegal; that the ordinance by virtue of which the said tax was 
levied, is illegal, null and void; that the council of the late Third Municipality 
elected for the year 1851, was incompetent, and had no right to pass and adopt, 
in 1851, an ordinance imposing the tax of 1850 herein claimed ; and because, » 
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- generally, said tax was not levied by said council in conformity with the dispo- Orr Go :Hew On 
Fs sitions of the statute of the 18th March, 1850, entitled “‘ An Act relative to the Pusan 
city of New Orleans.” 
The ordinance of the late Third Municipality, under which this tax was 
assessed, is in evidence. It was adopted at a sitting of the Municipal Council, 
held on Monday, ist of September, 1851, and was approved by the Mayor on 
the 4th of September, 1851. It ordains as follows: That the annual tax on 
all movable and immovable property and capital employed in trade, situate or 
owned in this municipality for the year 1850, to meet the estimate of expendi- 
. tures for the debt of the municipality, as given in the estimative budget passed 
by this council at its session, 15th July last, and duly promulgated, is hereby 
fixed at $1 75 cents on every $100 of assessed value, in both the urban and rural 
parts of the municipality, according to the tableau of 1850 of the State asses- 
sors. That, to meet the extra cost of lighting and night watch given in the 
special budget for the urban part, there is hereby assessed upon property within 
the urban district, the further tax of twenty-five cents on every one hundred 
dollars of assessed value of such urban property, by the same tableau of 1850. 
That the taxes hereby laid, viz: 1 per cent. on rural property, and 2 per cent. 
on urban property, shall be due and collectable immediately after the promul- 
gation of this ordinance. 


La 


The tax receipt on which the present suit is brought, bears date the 15th of 
September, 1851, and is for the sum of $110, being two per cent. on real estate 
assessed at $4000, in the Seventh Representative District, square No. 4, and on 
slaves assessed at $1500. 


An examination of the statute quoted in the defendant’s answer, has con- 


vinced us that his defence is well founded. 

The Act of 18th of March, 1850, (Session Acts, No. 191,) page 129, was evi- 
dently designed to circumscribe and restrain the exercise of the taxing power 
vested in the municipal councils of New Orleans. It took effect immediately 
after its passage, and provided as follows: Sec. 1.—That the council of each 
municipality shall, every year, and before imposing any tax, fix and determine, 
by ordinance, the limit between the urban and rural parts of the municipality. 
Sec. 6.—And, before fixing the amount of tax to be assessed on the urban and 
rural parts of the municipality, shall cause to be made out a budget or estimate 
of expenditures for the urban part, and another like estimate or budget for the 
rural part, for the current year—those budgets to be published, in English and 
French, in the official paper of the municipality, during at least thirty days 
before the meeting of the council, at which the rate of taxation shall be assessed, 
that will be necessary for supplying any deficiency in the treasury for meeting 
the amount of said estimates. 

It seems to admit of no doubt, that the Legislature intended, that the desig- 
nation of limits for the urban, as contradistinguished from the rural districts of 
the several municipalities; the preparation and publication of budgets of ex- 
penditures for the year in each district; and the imposition of a rate of taxa- 
tion adequate to the defraying of those expenditures—should be consecutive 
operations of municipal administration, periodically repeated, that is, once in 
every year, and so arranged, that not only should every year defray its own 
expenses, but that those expenses should be calculated, and that calculation 
submitted to the public eye in the newspapers, in advance of the imposition of 
the annual tax. And what still further confirms the idea, that the taxing power 
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: sage ©=- of the municipal councils was to be exercised prospectively, is the provision in ae 

4 . the 7th section of the statute, that whenever, from an extraordinary cause,an 
additional tax may become necessary in the course of the current year, thatis, 
to say, a tax, in addition to that which shall have been voted within the year, 
predicated upon an estimative budget of expenditures, in such case a new ele- 
ment is called into action; and the additional tax must be sanctioned bya 
majority of the legal voters of the municipality. 

We are of opinion that the council of Municipality No. Three, in their ordi- 
nance of the 1st of September, 1851, have departed from the path of action 
marked out for them by the statute of the 18th of March, 1850; and thatso . 
long as the latter statute was in force, they could not legally inforce a tax for a 
past year. A by-law of a corporation, which is contrary to a law of the State, 
is void. See Angell & Ames on Corporations, chap. 9,sec.—. And where 
the law enables a corporation to make by-laws or ordinances in certain cases, 
and for certain purposes, its power of legislation is limited to the cases and 

. Objects specified—all others being excluded by implication. Angell & Ames 
‘on Corporations, chap. 9, sec. 1. La. Code, Art. 424,436. Blane v. Mayor, 1 
Mart. Rep. 125. JL. S. Bank v. Or. Nav. Co. 8 Ann. 808 to 811. 

In accordance with these principles, our predecessors have, on several occa- 
sions, pronounced the nullity of municipal ordinances which were unauthorized 
by the charter of the corporation, or contrary to laws subsequently enacted. 
2d Ann. 611. 3d Ann. 294. 6 Ann. 605. In the present case, the reason of 
holding to this doctrine is particularly obvious, because the ordinance imposing 
the tax, professes to be based upon a budget or estimate prepared and pub- 
lished according to the Act of 1850, while it is in truth a departure from, not 
to say an evasion of, the substance and letter of that law. 

Judgment of the District Court reversed, and judgment for defendant, with 
costs in both Courts. 


~ 


Strate v. Anronto D’AnGELO. 


Testimony of a pre-existing enmity between the accused and the deceased, on a previous quarrel or 
grudge, is admissible to prove malice. 

As a general rule it is incompetent for the accused, on an indictment for murder, to offer evidence of 
the general bad temper and quarrelsome disposition of the deceased. 

The bill of exceptions stated that there was no direct proof who fired the pistol, or who killed the 
deceased. Held :—This submits a question of fact, as a motion for the reversal of a verdict and 
judgment in a criminal case, &c., and itis not within the cognizance of the Supreme Court. 


PPEAL from the First District Court of New Orleans, Larue, J. Morse, 
(Attorney General,) for the State. 

Grymes & Reid, for the accused : 

1. Wecontend that the verdict rendered in this case is contrary to law, bee 
cause it was rendered on incompetent evidence, and on remote and irrelevant’ 
facts not admissible. 1 Stark. on Ev., p. 89, sec. 21 and 22; 1 Chit. Crim. — 
Law, 459. 

2.’ The court erred in refusing evidence to establish the fact that the deceased 
had innumerable enemies of a deadly character, any one of whom was more 
liable to have committed the offence; and the overruling this evidence preja- 
diced the minds of the jury, and destroyed the hypothesis and presum 
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that , other than the accused, might have committed the murder. 1 = ™' "4 


Stark. on Ev. p. 506, secs. 75 and 76. (Chandler’s case per con., 5th An. 489.) p’Anamo. 

. There is no link or coincidence in the evidence to connect the prisoner 
with the pistol, or the crime charged, or to establish malice. 1 Stark. Ev., p. ; 
485, sec. 66. Queen v. Bird & Wife, 2 Eng. C. L. Rep. 428. 


Bucnanan, J. The defendant and appellant has been found guilty of mur- CATE 
der “without capital punishment” by the verdict of a jury duly empannelled. Pal 
Having failed in an effort to obtain a new trial, and having been sentenced upon 
the verdict to imprisonment at hard labor for life, he has appealed. 

His counsel relies upon a bill of exceptions reserved upon the trial in the 
Court below ; and assigns for errorin the proceedings, Ist, That the District 
Court admitted evidence on the part of the State to prove that enmity had pre- 
viously existed between the accused and the deceased Cutino. 2d, Thata 
witness being called to the stand on the part of the accused to prove the vile 
temper of the deceased, and to shew that he had innumerable enemies, any 
one of whom might have killed the deceased, (as there was no direct evidence to 
prove who fired the pistol or who killed the deceased,) the District Attorney 
objected to the admissibility of the evidence, and the objection was sustained 
by the Court and the evidence rejected. 

istly. The evidence of a préexisting enmity between the accused and the de- 
ceased was properly admitted, to prove malice. The case of a previous quarrel 
or grudge, is one of those stated by all the authorities, as evidence of malice. 
lst Hale’s pleas of the Crown, 451; 4th Blackstone’s Com. 199; Russell on 
Crimes, 614; Greenleaf on Ev., part 5, sec. 145. 

2dly, As a general rule, it is incompetent for the accused to offer evidence of 
the general bad temper and quarrelsome disposition of the deceased, on an in- 
dictment for murder. Chamblis’ case, 5th An. 489; Tilley’s case, 3d Iredill’s 
North Carolina Reports, 424. But the case suggested by the bill of exceptions, 
and insisted upon by the counsel of the accused, as an exception to the general 
rule, is this: that there was no direct proof before the jury to show that the 
pistol shot by which the deceased was killed, was fired by the accused; and 
that after the prosecution had offered evidence of a previous enmity between 
the deceased and the prisoner, the latter offered to prove “the vile temper of 
the deceased, and that he had innumerable enemies,” in order to rebut the pre- 
sumption created by the evidence for the State. 

An obvious objection to remanding this cause for the purpose of receiving 
such evidence, for the purpose stated, even supposing it to be admissible for 
any purpose, is the extreme vagueness of the proposition. It is not stated that 
the-evidence of enmity towards the deceased, proposed to be’given, had refer- 
ence to any other person than the accused, present when the pistol was fired, 
or in fact to any designated person or persons whatever. The language of the 
bill is “innumerable enemies, any one of whom might have killed the de_ 
ceased.” It would surely aid but little the administration of justice to produce 
witnesses before the jury upon a criminal trial, in order to express speculative 
opinions in relation to the possibility of the commission of acrime. The prov- 
ince of the witnesses is, to relate the facts within their knowledge ; that of the 
petit jury to apply those facts to the guilt or innocence of the prisoner at the 
bar. On a trial for murder, the authorities tell us that it must be proved that 
the deceased has been killed by the act, or by the’ procurement or device of the 
accused. But that proof may be direct, or circumstantial. The facts going 
tomake up such proof, are facts for the consideration of the jury, and cannot 
be reviewed by this Court. 
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And this brings us to the most important objection to’this branch of the oe 


, 


pellant’s bill of exceptions—to wit: that it submits to our consideratiia, git a 


question of fact, as a motive for the reversal of a verdict and judgmenting _ 


=) 


criminal case. The record shows that a true bill was found by the Grand Jury 
of the parish of Orleans against Antonio D’ Angelo for the murder of André — 
Qutino, by shooting him with a pistol; that he was arraigned and pleaded not 


guilty; was tried before a jury of the vicinage, upon the said issue; thatsix 


witnesses were sworn for the State, and two for the prisoner; that the jury 
returned a yerdict of guilty; that D’ Angelo moved for a new trial, on the | 
ground that the verdict was contrary to law and evidence; that the new trial 
was refused after argument. 

It thus appears, not only that the jury were convinced by the proof of the 
guilt of the defendant, but that the Judge who tried the cause, participated in 
that conviction. The bill of exceptions states that there was no direct proof 
who fired the pistol, or who killed the deceased. At least, it would seem then, 
in justification of the verdict, that there was a pistol fired, and that there was a 
man killed. But can this Court tell, are we even permitted to inquire, what 
facts in the evidence rendered it probable that the pistol was fired, and the man 
killed, by the accused? Yet, in our absolute ignorance of the facts. proved, 
we are expected to direct the attention of the future jury to other facts; that 
may possibly be proved, and being proved, may possibly have an effect upon 
their verdict. 

We think the District Judge did not err in rejecting evidence of the bad 
temper of the deceased, and that he had many enemies. And we lay out of 
view altogether, as a matter not within our cognizance, the fact stated in the 


bill of exceptions, that that there was no direct proof who fired the pistol, or 
who killed the deceased. 
Judgment affirmed, with costs. 


Stew, C. J. Asa general rule, the character of the deceased cannot be 
inquired into, in an indictment for murder. Statey. Chandler, 5 Ann. 489." I 
am not prepared to say there are no exceptions to this rule. 

But the case suggested by the bill is this—that there had been no direct evi- 
dence to show that the pistol shot by which the deceased was killed was fired 
by the prisoner, and that after the prosecution had offered evidence of a previ- 
ous enmity between the deceased and the prisoner, (which was clearly admissi- 
ble to show malice) the prisoner offered to prove the vile temper of the de- 
ceased, and that he had many enemies, any one of whom might have killed the 
deceased. 

If there had been an accompanying offer to prove the presence of some other 
enemy or enemies of the deceased at the time of the homicide, I am not pre- 
pared to say the evidence should have been excluded under the circumstances 
stated in the bill of exceptions, to wit: that there had been no direct evidence 


to show that the pistol shot by which the deceased was killed was fired by the 


deceased. But the general proposition that the deceased had many enemies, 
any one of whom might have killed the decéased, was too vague, and evidence 
in support of it was properly rejected. 


Ocpex, J. I concur in the above opinion. 
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L. C. Duncan v. Lapovisse et als. 


Article 671 of the Civil Code has not taken away from the owners of ground lots “ in the cities, towns 
or suburbs of this State” the right of finishing the whole front of the house they may erect upon 
their lots, in such manner as their taste may dictate. The wall spoken of in that article is the 
side wall which supports equally the buildings erected on both sides of a line dividing the property 
of two individuals. 

Parol evidence will not be received to establish a right in favor of a person to put up an iron pillar as 
part of a front wall to rest on the land of another. Any pact which constrains the owner’s con- 
trol or enjoyment of his property, is, to some extent, an alienation of his property, and when the 
subject matter is real estate must be evidenced in the mode required for the alienation of real es- 
tate. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G. B. Duncan & OC. Roselius, for plaintiff and appellant : 

It has been decided again and again that titles even may be affected by parol 
testimony, and in cases a thousand fold stronger than the one before the Court. 
For instance—where a purchaser is sued to compel a compliance with a sale, 
and avers that he is not bound by it, evidence is admissible to show that he 
offered his note at long dates. 10 La. 60. Again, one stands by and sees his 
property sold as belonging to another, will not be permitted to set up his title 
in opposition to a dona side purchaser. Silence is as binding and expressive as 
a positive consent. Qui tacet consentirevidetur. 3R.331. 5th R. 352—867— 
518. llth R. 365. 1stA. 288. 5th A. 67—10s—411. 2d A. 501. 

Durant & Horner for Jamison & McIntosh, (the builders, who were also en- 
joined.) 

The only question of law presented by this case, is, ‘Did the Judge in the’ 
lower Court correctly refuse to hear the testimony of witnesses to prove that 
the iron pillar which forms a part of the party-wall, was erected with the con- 
sent and at the instance of J. P. Labowisse, one of the defendants? ” 

This question touches the realty (Louisiana Code, 455), and no parol proof 
can be admitted, because it involves the transfer, alienation, abandonment or 
divestiture of a real right in Labowisse. 

A consent to the creation of such a servitude as this must be made in writing. 
Louisiana Code, 681. Pierce v. Musson, 17 Louisiana Reports, 396. 

The abandonment of the possession or title of real estate must be in writing. 
Hereford v. Police Jury of West Baton Rouge, 4 Ann. 172. 


_ The Louisiana Code, Article 671, does not apply to a party wall made of 
iron. 


Moise. & W. M. Randolph, for defendant. 

Bucnanan, J. The plaintiff alleges that the defendant is obstructing him in 
the exercise of a legal right—that of erecting one half of the wall of his build- 
ing upon the property of the defendant which is contiguous to his own—a 
right accorded to him by Art. 671 of the Code. The question which is submit- 
ted to our consideration is, whether the Court below was right in refusing to 
permit the plaintiffs to give parol evidence of an agreement on the part of the 
defendant that plaintiff should put up an iron pillar that would occupy nine 
inches of the front of defendant’s property on the street, he himself having 
determined to build a house, with.granite pillars on the front of the basement 
story. ; 

We are of opinion that the Art. 671 has not taken away from the owners of 
ground lots “in the cities, towns or suburbs of this State” the right of finish- 
ing the whole front of the houses that they may erect upon their lots, in such 
manner as their taste may dictate. The wall spoken of in that article is the side 
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ig —— wall, which supports equally the buildings erected on both sides of a line dividing 

- apocmts r1 the property of two individuals. The name given to the wall in the French 3 

’ text of the Code, “‘ mur mitoyen,” expresses that idea clearly. Toullier thus — 
defines “mur mitoyen”: “Celui qui est placé sur les extrimités de deux 
héritages contigues, qui est assis moitié sur le terrain de l'un des proprié- 
taires, et moitié sur le terrain de l'autre.” The article 672 of our Code also — 
confirms this interpretation, “If the neighbor be willing to contribute, &c. then’ . 
this wall is a wall in common detween the proprietors.” 

Indeed the very offer of proof of an agreement on the subject, concedes that e 
the article of the Code, unassisted, would not suffice to establish the right ~ 
claimed by plaintiff. There is no dispute about the other facts in the cause, 
And as to this fact of an agreement to erect iron columns in front of the prop- 
erty of defendant, it is not the proof, but the kind of proof (parol) that is ob- 
jected to. Upon a mature consideration of the law and the facts, I consider, 
with the Judge below, that no proof should be admitted of such an agreement, 
but such proof as may legally establish the title to realestate. Any pact which 
restrains the owher’s control or enjoyment of his property, is to some extent an 
alienation of his property ; and when the subject matter is real estate, must be 
evidenced in the mode required for the alienation of real estate—by written 
proof. The Code Napoleon does not contain an article corresponding to our 
671st article. But the article 661 of the French Code is identical with our 
680th article: ‘Tout propriétaire joignant un mur,” &c. That article gives an — 
adjacent proprietor the right of forcing the owner of a wall contiguous to his 
line, to sell the half of stich wall. Toullier, vol. 8d, page 113, paragraph 196, 
in commenting the article 661, says: “ L’obligation imposée 4 tout voisin de 
vendre la mitoyenneté du mur contigu a un autre héritage, est contraire 4 la 
loi de la propriété, en ce qu’elle force un propriétaire 4 aliéner.” The princi- — 
pal difference between the article 661 of the French Code (our 680th article) 
and the article 671 of our Code is, that the former imposes the obligation of 
alienation for a compensation; the latter that of alienation without any com- 
pensation. It may, therefore be viewed as still more contrary to the law of 
property than the other; and no good reason is perceived why agreements to 
extend such alienation beyond the letter of the Code, should be exempted from 
the formalities required for alienations of real estate generally. 

Suet, C. J., and Campse.t, J., concurring. 


It is therefore adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 


Suet, C.J. Ithink the parol evidence was properly excluded, for the 
reasons given by the District Judge. 

The claim for damages is very vaguely made ; the particulars of damage are not 
stated. That subject does not appear to have been considered at the trial, and 
it seems unnecessary now to decide whether, in an action for damages, proper- 
ly brought by Duncan, for indemnity for any injury sustained in consequence 
of Labowisse’s breach of the alleged agreement, parol evidence of that agree- 
ment would be admissible. 

The right to bring such action was reserved by the judgment below. 

I think the judgment should be affirmed. 


Ocpen, J. On the trial of this cause in the Court below, the plaintiff offered 
in evidence a plan of the buildings erected by him, on Carondelet street, as 
originally prepared for the use of the architect, and then offered by parol evi-. 
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dence to show, that at the special instance and request of the defendant, Za- pa 
bouisse, who was the proprietor of the adjoining lot, the plan was changed and Lasovmas 3? dt. 
the buildings erected according to another plan approved by Labowisse, by 
which an iron column with three sides was erected at the projection of the 
partition wall on the street, so as to show a front and a face equally on the lots 
of both proprietors. The Court below rejected the evidence, on the ground 
that the tendency of it was to affect the title to real estate, and that the law 
requires such proof to be in writing. Itis undoubtedly true that when written 
proof is required by law, parol evidence cannot be admitted to supersede its 
use, and the only question is whether the principle is applicable toythe facts of 
this case. The plaintiff, being the first to build on his lots, hada right by law 
to rest one-half of his wall on his neighbor’s lot, provided stones or bricks were 
used as high as the first story, and provided the whole thickness of the wall, 
not including the plastering, should not exceed eighteen inches. If the plain- 
tiff had attempted to build the partition wall with other materials than stone 
or brick, the defendant could have enjoined him from so doing. The iron col- 
umn about which the parties are contending, rests equally on the respective 
fronts of their lots, and whether it is to be considered as forming part of the 
partition wall or not itis not material to consider. Weagree with the Judge of 
the Court below, that each proprietor has a right to the display of his whole 
front according to his own taste and judgment, and if the defendant is compell- 
ed to have an iron front instead of a granite front to his building which he 
desires to be put up, it does affect the enjoyment of his right in real estate. 
If the plaintiff was endeavoring to enforce the execution of an agreement to 
that effect on the part of the defendant and to use one-half of the iron column 
on his neighbor’s lot, we would not consider parol evidence competent to estab- 
lish such a right; but the agreement, if ever made, was executed; the column 
has been erected ; it is a construction made on the soil belonging to the defend- 
ant. Art. 498 of the Code declares that all the constructions made on or within 
the soil are supposed to be done by the owner. The defendant wishes to cut 
away the half of this column resting on his own lot; the plaintiff contests his 
right to do so on the ground that it will materially injure his building, and that 
it was placed there by a special agreement with defendant, and for their joint 
benefit. Considering that the presumption of the law is that this construction 
found on the defendant’s soil, was placed there by himself—that article 853 of 
the Code declares, opposition may be made to every species of new work from 
which injury is apprehended, whether the work be in the city or in the country, 
in places built up or not built up; and considering further that the Civil Code, 
Art. 1810 and 1811 declares that actions without words, and even silence and 
inaction, are, under certain circumstances, presumptive evidence of a contract ; 
we consider that the defendant would be in equity estopped from the right he 
claims of substituting a granite column in place of the iron one now resting 
partly on his lot, if by so doing the plaintiff’s building would be materially in- 
jured thereby, and it can be established that the column was placed as it now 
is, under circumstances which would imply a consent on the part of the defendant. 
The principles of equitable estoppel laid down in the case of McMasters v. the 
Commissioners of the Atchafalaya Railroad Co., are in every respect applicable to 
the present case. All the facts and circumstances tending to establish the con- 
sent of Labowisse to placing the column as it now stands are susceptible of 
proof by parol evidence without violating any of the principles which seem to 
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har “an have governed the decision of the Court below. If the column can beso _ 
K ‘Dapoumes a an. changed as to cause no detriment to the plaintiff, the defendant would have the 
= right, even if his consent is proved, to make the change; but he would be bound 9 
j to furnish security to the plaintiff to pay any domtngne etich wight beauty 
sioned by the change. See Arts. 863 and 864 of the Civi] Code. 


Justice Voorntes concurs in this opinion. 


Benjamin, Micou & Finney, for a re-hearing. 


1, It is submitted to the Court that the servitude in question is created by 
law; results from the ownership, of which the title of the is the evi- 
dence. Thére can be nothing taken in this case as establishing this servitude, 
in any other mode than by the the title. All other evidence would be an ab- 

lity. 
The title then establishing the servitude, we have to deal with the wall or 
the work placed upon the land affected by the servitude. 

This servitude is attached to the lateral lines of the plaintiff's lot—that is, to 
the part in contact with the lands of his adjoining neighbors. They exist in 
favor of contiguous estates and of course in the whole extent of the line of 
contact. 

The wall in common is an entirety—indivisible—or thing existing in its 
relation to the two contiguous estates: in that light alone it is to be considered 
im respect to the evidence offered. The rights at either extremity are depen- 
dent on that relation—not that there may not be different rights created b 
contract making it divisible; but so far as the action of the Court is sought, it 
is entire. The front end is a part of the wall and sois the rear. Did the de- 
fendant consent to the materials of which it should be constructed? whether of 
mud, of stone, brick or iron, it is immaterial to the present inquiry and de- 
pendant on the evidence as to usage, &c. which are matters dehors the law 

uestion. ’ 
, The Article 671 treats of servitudes and the relations of estates to each other; 
it, of course, confines itself to the line of contact of the contiguous estates, but 
thereby regulates the front as far as it purports to affect it. Thus the servi- 
tude is created throughout the whole extent of the lateral line—where does 
this line terminate ? on its contact with the front or street line. A line is 
length, without breadth, and consequently the servitude continues up to the’ 
street. Beyond this it is not necessary to go, because it is not contended that 
any fights beyond the line of the public way are in controversy. But this 
common wall exists up to the street line, each proprietor having a right ‘to 
use his half as he chooses. Can the servitude be held to cease at any point, 
short of the front line? at the line of a front wall, or any other work of the 
owner? The code negatives such an idea. The inner line of a front wall or 
work, is not the line at which the servitude terminates. 

2. By Art. 672 the owner of the subjected estate can make the wall common 
at any time by paying one half the cost of the wall and he is entitled to notice 
from the other party when he is about constructing the wall, so that he may 
contribute or not to its expense ; if notice be given the wall can only be used 
on the payment of ‘the original cost and not its value at the time it is made use 

Graithe v. Hown, 1 Annual Rep. 141. 


’ How is this notice to be given—in writing or verbally ? can or not this notiee 
be waived? By acquiescence, by acts or by the execution of the work? By 
standing by and seeing the money and material employed of which he is to have 
the benefit? 

On the question of estoppel, it is sufficient to refer to the opinion of Mr. Jus- 
tice Ogden and the case of the Navigation Company and Hennen, recently deci- 
ded by this Hon. Court. There are numerous recent cases in the Reports i in which 
this doctrine is: maintained and none in which it has been drawn in question, 
A party may, by his own voluntary acts place himself in a situation as to some 
matter of fact, by reason of which he is estopped from denying it, and to which 

law, from policy, holds him, in order to prevent the unavoidable mischief 
from uncertainty, confusion and want of confidence in the intercourse 


of if Bog A were permitted to deny what they have asserted and induced 
to act upon. 
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But suppose the notice must be in writing or written evidence is required  Duxoan 
of the assent of the defendant to this mode of constructing the wall or rather ,sovmen et at. 
the front end of it, was not the evidence offered and rejected, written ? 
If the plaintiff had covered a quire of paper with discriptions of what he in- 
tended to do, could it have as well apprized the defendant of the proposed 
work as the plans and drafts which he furnished him? Let your honors cast 
your eyes upon the plans, and then judge whether any words could convey 
the idea as well as the pictures there represented? are not these plans written, 
in every sense of the term? Is there no writing,—no words written on the 
plans? Let them speak for themselves. No. 1 represents written on it— 


“Flank Elevation, Front Elevation, 

“Union Street, Carondelet Street, 

“Stores for G. B. Duncan, Esq., 

“Gallier, Turpin & Co., Arch. and Builders, 1852.” 





“First story—Second Story—Third Story. 
Verandah. 

“Stores of G. B. Duncan, Esq. 

“ Gallier, Turpin & Co., Arch. & Builders, 1852.” 


Galleries. 
Galleries. 
Galleries, 





Sundry figures 
showing height 
of stories 


A 
S 
on) 





“Elevation of a proposed range of 

“Seven Stores on Carondelet street, 

“On lots belonging to 

“L. C. Duncan, | Labouisse | Fairex | Mrs. Slocomb, 

“ Feet Feet Feet | Feet In., L. 
50 25 50 50 8 6 


If these plans and writings were delivered to the defendant, and acted upon 
by both parties, and the work done accordingly, the assent was given and is 
proved—technically proved—if the evidence is admissible. Do they not con- 
stitute a species of title of the wall and its front—binding upon the plaintiff of 
which the defendant had the benefit? Suppose the plaintiff wanted to change 
it, would not defendant hold him to it, and insist on the production of the plans 
in Court by plaintiff or prove their contents by copies of the testimony of the 
draughtsmen? 

Suppose that the plaintiff had erected the entire common wall, from the rear 
line to the front line, of iron, instead of brick; and had dene so even without 
the knowledge or consent or acquiescence of the defendant, would it even then 
be competent for the defendant to remove, to cut away or mutilate the whole or 
any part of that entire wall? Omne majus in se minus continet. If he could 
not remove the whole line of the wall, can he remove a part only, and such part 
or portion of the whole as, his caprice may dictate? The conduct, rights and 
duties of the defendant in such a case, and it is the very case at bar, are de- 
fined, regulated and controlled, it is respectfully submitted, by the Article 681 
of the Civil Code. 

The defendant wholly disregarded the provisions of this article, and pro- 
ceeded ex suo proprio motu, to mutilate and to remove a part of the common 
wall and without any notice to his neighbor, or any precautionary measures, 
“ascertained by persons skilled in building.” Hence the absolute necessity of 
this injunction that plaintiff may be protected from the injurious effects and 
illegal conduct of his neighbor. 

The ruling of the District Court assumes a degree of refinement on questions 
of evidence, relative to real estate, at once impracticable and inconsistent with 
all the relations of men in civil society. All agreements of men, touching their 
property, are made on the earth, and it would be simply absurd to say that 
such agreements could not in any form, be controlled by parol testimony, be- 
cause it touched the realty. The District Judge assumes, at page 27 of the 
Transcript, that the erection of a common wall “ is a form of alienation.” No 
such assumption is authorized by any text or fair interpretation of the law. 
Suppose the entire destruction of edifices, the walls of which had been made 
common, either by agreement or simple operation of law—would it be contend- 
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it be maintained, that either of the adjoining proprietors had alienated _ 


ed, could i 
his land, and had lost forever all proprietary interest? In the present case all 


ownership in defendant's land, was, as is set forth in the bills of exception, dis 


claimed by the plaintiff. In all cases and under‘all circumstances, the adjoin- 
ing proprietor never loses his ownership because his neighbor hes exercised his 
own rights. There is no direct, or absolute, or even temporary or quasi aliena- 
tion, nor is any alienation contemplated by the law. All that the law author- 
izes is a right, in certain specified cases, to use. Thisis a cere right, to be 
exercised in cases specified, but is not a real right susceptible of 

se, but oaly by alienation of the entire Estate. ; 


Application for re-hearing refused. 


Merritt, Buss & Co. v. M. Opzennem. Wa. McGrosty v. Same. 


» Wuson & Grirrin, Intervenors. 


Under the Act of March 18th, 1847, a creditor, who would arrest a non-resident debtor, must make the 
factof absconding appear by his own oath. It is not competent for an agent or attorney of the 
arresting creditor to take the oath. 

To entitle a creditor to the benefit of the writ of arrest under the 10th section of the act of 1840, for 
abolishing imprisonment for debt, the groundson which he claims the writ should be verified by 
oath. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. F. 
Perin, for plaintiffs and intervenors, appellants. D..C. Labatt and Latour, 
for defendant. 


Campsett, J. Plaintiffs in the two first of the above entitled suits, who are 
merchants, resident in New York, filed separate petitions, in which they allege 
that, in 1851, they respectively sold to defendant, who, they aver, now resides 
in Yazoo City, Mississippi, bills of goods, for which his notes were received. 
That on the notes given to Merritt, Bliss & Co., judgment was rendered in 
their favor, on the 18th of March, 1852; on which judgment, a 7. fa. was 
issued on the 22d of May, 1852, and returned unsatisfied the 9th of March, 
1858. The plaintiff, McGrosty, claims judgment on the note in his favor, both 
plaintiffs alleging that no part of defendants’ indebtedness to them has been 
paid. They further aver, that during the fall, winter and spring of 1851 and 
1852, the defendant being a merchant and in insolvent circumstances, (who 
had never voluntarily surrendered his property to his creditors, or been pro- 
ceeded against for a surrender,) made, within the year, a fraudulent convey- 
ance of a large portion of his stock of goods, to their injury, and in violation 
of the Act of 1840, to abolish imprisonment for debt. That after the fraudu- 
lent conveyance complained of, defendant, in May or June last, removed from 
the State and has ever since remained away, and that he refuses to apply the 
proceeds of the said sale of goods, to the payment of their claims. On these 
allegations, they pray for his arrest and imprisonment ; their attorney of record, 
verifying under oath-the allegations of the petitions as above set forth, 

' The defendant having been arrested in each of the above cases, took rules 
upon the plaintiffs to show cause why the writs of arrest should not be set 
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aside, for ‘the reason, among other grounds, that*the affidavits are defective, aay “ad 


and that the plaintiffs being non-residents, the writs were illegally issued. 

By consent of parties, the two cases were consolidated and the rules taken, 
tried together. The Court being of opinion that the evidence established that 
the parties, plaintiffs and defendant, were all non-residents, and that no ground 
for the arrests had been proved, made both rules absolute and set aside the 
writs. This judgment was rendered on the Ist of April last. On the 15th 
defendant plead, as peremptory exceptions to the actions, that being a non- 
resident, and plaintiffs also being non-residents, he could not be sued for fraud 
as charged, and that the writs of arrest having been quashed, the charge of 
fraud, under the Act of 1840, could not be inquired into. 

The exception in the case of Merritt, Bliss & Co. was sustained, and the suit 
dismissed. In the-case of McGrosty, it was sustained in so far as it-related to 
the charge of fraud. After the rendition of the judgment quashing the writ 
of trrest, but before the judgments dismissing the suits, (which were rendered 
April 23,) Wilson & Griffin, of New York, who claim to be judgment creditors 
of defendant, intervened, and adopting the allegations of Merritt, Bliss & Co. 
and McGrosty, prayed for the arrest and imprisonment of defendant. To this 
intervention defendant, on the 29th, excepted, for that the Court had already 
decided as between the parties, that an arrest would not lie, they being non- 
residents; and that they were, consequently, out of Court. The Court sus- 
tained this exception and dismissed the intervention. From this judgment, as 
also from the judgments quashing the writ of arrest, and the judgments on 
the exceptions dismissing the suits, the intervenor and plaintiffs have appealed. 

The 9th section of the Act of the 28th March, 1840, for abolishing imprison- 
ment for debt, under which these proceedings were instituted, provides, “ That 
no citizen of another State, shall hereafter be arrested at the suit of a non-resi- 
dent creditor, except in cases where it shall be made to appear that the debtor 
has absconded from his residence.” This section of the Act of 1840, was so 
amended by an Act approved March 18, 1847, as to read thus: “ That no citi- 
zen of another State shall hereafter be arrested in this State, at a suit of a resi- 
dent or non-resident creditor, except in cases were it shall be made to appear, 
by the oath of the creditor, that the debtor has absconded from his residence.” 

It was held in the case of Absolom v. Cullum, that by this amendment of 
the préexisting law, “the fact of absconding must be made to appear by the 
oath of the creditor” himself; whereas, before its adoption, it was sufficient if 
the facts authorizing the arrest were sworn to either by the creditor, or “‘ by 
his agent or attorney.” 

In the cases under review, as has been seen from the statement of facts, the 
affidavits on which the several writs of arrests were based, were all made by 
the attorney at law of the complaining creditors. 

But it is contended by the counsel of appellant, that, in those cases, no affi- 
davit is required by law, although it may be proper in the Judge to require it, 
as a guide to his discretion. The answer to this, is contained in the law under 
which the parties themselves have proceeded. To entitle a creditor to the 
benefit of this writ under the 10th section of the Act, it is as necessary that 
the grounds on which he claims it should be verified by oath, as if it were 
claimed on any other ground for which the law accords it. But if it be intended 
that the requirements of section 9 of the Act of 1840, as amended, are not 
applicable to this case, inasmuch as there is no allegation that the defendant 
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* It is inequitable to decree a specific performance where the intention of the parties is doubtful. A 
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of the law, the remedy of arrest of the non-resident debtor, is never given to 
the non-resident creditor, except when it ia made to appear that the debter has 
absconded from his residence. 

The testimony adduced satisfies us, as it did the Judge of the first instance, . 
that the defendant did not abscond from his residence; that he visited this city 
on business, and intended to return to Mississippi, when he was arrested. We 
therefore think the Judge did not err in dismissing the arrest. The remedy is 
& severe one, and must be strictly construed. 

From what has already been said, it follows that the peremptory exception 
going to the dismissal of Meritt, Bliss & Co.'s suit, was properly sustained. 
They were judgment creditors, and sought no recognition or enforcement of 
their judgment, further than that the defendant should, in default of its pay- 
ment, be arrested and imprisoned. The judgment dismissing the petition of 
MeGrosty, in so far as relates to the charge of fraud, must be sustained for the 
same reason. It has virtually reserved to him the right of prosecuting his 
claim to judgment as in an ordinary suit. 

The relief sought by the intervenor and Meritt, Bliss & Co. and the grounds 
on which they base their demands, are identical. If then the intervention had 
been tried with the principal action, it must have shared its fate. The inter- 
vention was not filed, as has been shown, until after the rendition of the judg- 
ment dismissing the arrest ; nor did the intervenors, though in Court, object to 
the trial of the exception on which the two consolidated cases were dismissed. 
“The person intervening must be always ready to plead, or exhibit his testi- 
mony, because he has always a separate action to vindicate his rights ;” and it 


' is expressly provided, that the demand in intervention, must be decided at the 


the same fime with the principal demand. ©. P. 391, 159. 

We are of opinion, under the articles cited, the principal demand having 
been tried, no further proceedings can be had on the intervention. Jones v. 
Laurence, 4 Ann. 279. 

Judgments affirmed. 

Ste, C.J. It seems to me a sufficient reason for not disturbing the 
judgments in these cases, that the allegations of the petitionsare too vague and 
general. The facts and circumstances constituting the fraud, should have been 
distinctly and specifically alleged. 

I, therefore, concur in the affirmance of the judgments. 





» 


Guzwpy Burke v. His Crepvrrors—on a rule taken by Gzrnon. 


Court is not permitted to make such a decree on conjecture; and where it finds no certain contract 
it has no right to frame one for the parties a» eguo et bno. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. Elmore 
& King, for plaintiff and appellant. Walker & DeFrauce, for defendant. 
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Suwett, C. J. At an auction sale of property of the. insolvent, it was : 
knocked down to Michael Gernon ; but the syndic and purchaser disagreeing Hs Casprrors.- 
as to the amount to be paid, the matter was submitted to the Court, undera — 

rule taken. by the purchaser upon the syndic, to show cause why he should not 

execute a deed in conformity to the terms of the sale, as understood by the 

purchaser. In his answer, the syndic states his understanding of the terms. 

The District Judge thought the advertisement obscure: and without adopt- 

ing the construction of either party, dismissed the rule. .Gernon has ap- 

pealed. 


It would seem-that this sale grew out of previous proceedings, which we had 
recently occasion to consider; and we had supposed, at the time of argument, 
that those proceedings would throw some light upon the present controversy, 
and facilitate its decision. But on examining the record in this cause, we 
find that none of those previous proceedings are in evidence. The case is pre- 
sented merely upon the advertisement which preceded the sale now in ques- 
tion; the proces verbal of the auctioneer; the act of sale from the State of 
» Louisiana to Glendy Burke ; certain letters which have passed between the 
syndic and purchaser ; and the projét of a deed of sale offered by the former ° 
to the latter. 


With reference to this evidence, we proceed to consider the right of the par, 
ties. 


The terms are thus stated in the advertisement :—“ Terms of sale of the 
above property on a credit of 6, 12, 18 and 24 months, with mortgage on the 
property ; and the purchaser to assume the following mortgage due the State 
of Louisiana: Firstly—A certain promissory note subscribed by him, the said a 
Glendy Burke, dated 16th of May, 1850, to the order of himself and endorsed 3 
by said Glendy Burke, payable on the 21st of March, 1872, at the office of the 
Treasurer. of the State of Louisiana, for the sum of $6,213 98. 


Secondly—Forty-two separate notes, dated, subscribed, and endorsed in like 
manner, for the sum of $155 35 each, payable respectively at the Louisiana 
State Bank, in the city of New Orleans, on the 1st day of December, and the 
1st day of June of each and every year, until the 1st day of December, 1871, 
amounting together to $6,524 70, being for interest on the note firstly des- 
cribed. 


Thirdly—One note dated, subscribed, and endorsed in like manner, and pay- 
able on the 21st of March, 1872, at the Louisiana State Bank, in the city of 
New Orleans, for the sum of $94 94, being also for interest on the note first 
described. 

All the above notes, in case of non-payment, to bear interest at the rate of 
eight per cent. per annum from maturity until paid. In accordance with the 
original act of sale from the State of Louisiana, the purchasers are to 
have the privilege of exchanging their notes at any time, for any of the 
bonds of the State of a similar amount, which fall due on the 21st of March, 
1872. 

Acts of sale before P. W. Roberts, notary public, at the expense of the pur- 
chaser.” 


The proces verbal states, that Michael Gernon being the highest and last 
bidder for the property, it was adjudicated to him for the price and sum of 
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$15,609. Then follow the terms of sale, verdatim, as stated in the advertise- 

From the deed of sale to Burke, it appears that he bought the property from 

the State of Louisiana, in May, 1850, for the sum of $6,213 98, payable 21st 

of March, 1872, with five per cent. interest, payable semi-annually, for which 

forty-four interest notes were given; all of which notes were to bear interest 
after maturity, at eight per cent. 

The syndic claims that the purchaser is bound, under the adjudication, to 
give his notes for $15,600, at 6, 12, 18, and 24 months from the date of adju- 
dication, and in addition thereto, to assume the payment of Burke’s mortgage. 

The purchaser contends, that he is bound to give his notes only for the ba- 
lance.of $15,600, the amount bid, after deducting therefrom the.amount of all 
the mortgage notes given by Burke and mentioned in the advertisement. 

Let us examine these propositions in their order, and inquire whether either 
of them can be considered as clearly so understood at the time of the sale by 
the party against whom such construction is invoked. 


I. We are not satisfied, from a consideration of the advertisement and what 
is stated in the proces verbal, that Gernon really intended to give $15,600 for 
this property, over and above the mortgage to the State. The terms used in 
the advertisement, do not expressly indicate, nor necessarily imply such a 
meaning, and the bid was fifteen thousand six hundred dollars, which the pro- 
ces verbal speaks of as “the price.” If we look, for the purpose of analogy, 
at the practice in the case of Sheriff’s sales as regulated by the Code of Prac- 
tice, and which, from its every day recurrence, may well have been present in 
the mind of the purchaser, we find that the bid is considered a bid for the 
total value of the property; and where there are antecedent mortgages, the 
condition is, that the purchaser shall pay the Sheriff that portion of the price 
for which the property is adjudicated, which is the excess over such incum- 
brances. See ©, P. 679. 

II. When we consider the construction which the purchaser invokes, the 
language of the advertisement does not authorize us to say, the syndic so 
understood the matter. Admitting it is consonant to usage, to treat the 
bid as a bid for the value of the property, from which antecedent incumbran- 
ces are to be deducted, we know no precedent for the proposition that unac- 
crued interest is to be cumulated with the capital and deducted in like manner 
from the bill. The unreasonableness of admitting such a proposition, unless 
sanctioned by clear and unmistakable language in the advertisement, is pecu- 
liarly obvious in the present case, where the interest runs through a period of 
twenty years. We believe the practice in Sheriff’s sales has been to disregard 
unaccrued interest in deducting a mortgage from the purchaser’s bid, and this 
seems an equitable and practical view of the matter, upon the theory that 
the use of the property, after the purchase, will be an equivalent for what the 
purchaser has to pay the creditor for the retention of the capital during the 
stipulated delay. See also 1 Robinson, 306. The circumstance that notes 
were given for the interest, does not seem to us to distinguish the case, in prin- 
ciple, from one where a note or obligation bearing annual interest is given for 
the price. 

Our conclusion is, that neither construction received the assent or meets the 
intention of both parties, and therefore that the relief asked by the plaintiff in 
his rule, and by the syndic in his answer, was properly refused. 
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Nor can we deduce from the language of the advertisement and proces ver- 
bal, any other mode of applying the bid, which could be considered as meeting 
with certainty, a mutual intention and consent, without the existence of which 
a specific performance should not be enforced. The condition of the estate as 
to incumbrances, was complicated by the fact, that some of the interest notes, 
bearing cight per cent. interest after maturity, were due before the sale, and 
this fact seems to have been overlooked in framing the advertisement. What- 
ever equity there might be in considering the use of the property by the pur- 
chaser after his purchase, as an equivalent for interest afterwards maturing, 
there would be none in requiring him to pay interest which had matured before 
the sale without giving him credit for it on the amount of his bid, unless he 
was distinctly warned by the advertisement, that such was to be the con- 


dition of the sale. Moreover, the property was originally mortgaged to the 


State, to secure forty-three interest notes of $155 35, and the advertise- 
ment and proces verbal speak of forty-two interest notes of that amount, with- 
out specifying which they are. This was important, because they bore eight 


_ per cent. interest after maturity, and the date of maturity was not described, 


although several had fallen due. 

In sales under execution upon twelve months bonds, where there are anterior 
incumbrances, Article 683 of the Code of Practice, requires the Sheriff to an- 
nounce, (and this, as we understand, before the crying,) “that the purchaser 
shall be entitled to retain in his hands, out of the price for which the property 
was adjudicated, the amount required to satisfy the privileged debts and special 
hypothecations to which the property sold was subject; but that he shall be 
bound to give his obligation for the surplus of the purchase money, if there be 
any, and subscribe his obligation at twenty months’ credit, with security ;” 
and when the sale is for cash, there is a like announcement required upon the 
erying. Art. 679 C. P. The object of these provisions seems to be to explain 
to the purchaser how his bid is to be applied. 

No such announcement, so far as we afe informed, was made by the auc- 
tioneer in this case. This omission contributes to the uncertainty as to the 
intention of the purchaser. 

It would be inequitable to decree a specific performance, where the intention 
of the parties is doubtful. A Court is not permitted to make such a decree on 
conjecture; and where it finds no certain contract, it has no right to frame one 
for the parties ex e@quo et bono. 

Judgment affirmed ; the costs of appeal to be paid by the appellants. 





Burxe v. His Crepirors.—Frrzsmonps, appellant. 


LIDELL, C. J. For the reasons assigned in the case of Burke v. His Cre- 
ditors, No. 3291 of the docket of this Court, decided this day: 
It is ordered, adjudged and decreed, that the judgment of the Court below 
be affirmed; the costs of appeal to be paid by appellant. 





Eva Werner v. Micwart Key, her husband. 


Where; at the time of marriage, the wife had a stock in trade which, by the joint industry of herself and 
husband was increased, the stock thus acquired was community property ; but on a separation of 
property between the spouses, it was chargeable with the value of the stock which the wife had on 
hand at the time of the marriage. 


PPEAL from the Fourth District Court of New Orleans, Reynolds J. 
Roselius, for plaintiff, cited C. C. 2361, 2862, 23683—16 La. Rep. 5. 
T. W. Collins and W. W. W. Wood, for defendant and appellant, cited 5 N. S, 
257; 11 La. R. 587. 


Bucuanan, J. This is a suit forseparation of bed and board, on the grounds, 
Ist, of ill treatment; 2d, of public defamation; 3d, of habitual drunkenness. 


As to the two first grounds, it suffices to say, that the evidence shows that 
blows were interchanged between the parties on various occasions ; also, that 
they were in the habit of indulging’in a strain of vulgar abuse towards each 
other, which ought not to be dignified with the title of defamation. 


As to the charge of habitual intemperance made against the defendant, it is 
abundantly proved by his own witnesses, not to speak of the numerous wit- 
nesses called by plaintiff. Under the provisions of the Act of 1848, (page 57, 
Session Acts,) the plaintiff is, therefore, entitled to the separation awarded by 
the judgment of the District Court. 


Upon another point, however, her case is far from being so clear. Her peti- 
tion alleges ‘that when she was married to defendant, she owned as her sepa- 
rate property, a certain undertaker’s establishment, consisting of hearses, 
carriages, horses, and the other appurtenances of an establishment of that kind ; 
that she carried on said establishment since her marriage with defendant.” 
She prays that she be authorized to administer her separate property and busi- 
* ness without the interference of her said husband ; that he be enjoined not to 
interfere with the administration of her separate and paraphernal property, 
and that judgment be rendered decreeing (besides the separation of bed and 
board,) that plaintiff is the exclusive owner of the property described in the pe. 
tition. 

The answer traverses these averments of the petition, “denies that any of 
the property now in possession of plaintiff or defendant belongs to plaintiff in 
her separate right,” and that “it is all community property,” and that the 
- horses, carriages, hearses, and other appurtenances of the undertaker’s shop 
and business, have been “acquired since marriage out of the joint labor of de- 
fendant and his wife, the plaintiff.” 


Upon this issue, the proof is as follows: * The plaintiff’s first husband, Wil- 
liam Schmidt, carried on the business of undertaker in this city: He died on 
the 2d of December, 1848. On the 5th of the same month his widow, the’ 
present plaintiff, presented a petition to the District Court, praying for an in- 
ventory of his estate. The inventory was accordingly made by a notary public 
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on the 18th of January, 1849, and includedt he stock in trade of the under- 
taker’s business, consisting of coffins, (number not mentioned, but estimated 
at fifty dollars,) glass show cases, a desk, three hearses with trimmings and 
harness, and four horses. In the short interval which elapsed until her second 
marriage, plaintiff continued her late husband’s business; and was married on 
the 9th March, 1849 to the defendant. 


Several witnesses prove that the business has greatly increased since the 
marriage of plaintiff and defendant, and that testimony is corroborated by an 
inventory made by the Sheriff in executing a writ of sequestration applied for 
by plaintiff in December, 1852, in a suit which was discontinued in February, 
1853, and which is in evidence herein. It is proved that of the old stock in 
trade of plaintiff’s first husband nothing remained at the institution of this 
suit, but one hearse and one or two horses. The evidence is somewhat con- 
flicting in relation to the management of the business; but on the whole, we 
are satisfied that both parties have given their attention to it, until the dissipa- 
ted habits into which the husband had fallen of late, made him neglect his 
business. The sign over the door was “ Michael Kelly, undertaker,” and the 
business was transacted in his name. 

Upon this evidence, we think the District Court erred in decreeing the un- 
dertakers’ establishment to be paraphernal property of the plaintiff. It is com- 
posed, in its present shape of effects acquired by the industry of both the 
spouses since their marriage, and must therefore be viewed as property of the 
community. The plaintiff is indeed entitled to charge the community with the 
estimated value of the stock in trade as shown by the inventory of her first 
husband, as this has been consumed in the prosecution of the business. 

It is therefore adjudged and decreed that the judgment of the District Court be 
reversed ; and proceeding to render such judgment as should have been rendered 
by the Court below, it is decreed that there be separation of bed, board and 
property between the plaintiff and defendant; that the custody of the minor 
David Kelly, issue of their marriage, be given to plaintiff, that the movable 
property comprised in the inventory made by the Sheriff and annexed to the 
writ of sequestration in the suit No. 5827 in the Fourth District Court of New 
Orleans, be deemed common property of plaintiff and defendant, subject to a 
privilege in favor of plaintiff for the sum of three hundred and eight dollars 
and fifty cents, ($308 50), estimated value of movables in the inventory of 
plaintiff ’s first hushand; that the house and lot, No. 211 Tchoupitoulas street, 
be also deemed common property, subject to a tacit mortgage in favor of the 
children of plaintiff by her first husband, for the sum of one thougand dollars, 
being so much received by the plaintiff and defendant for account of said 
children from their under tutor, Jacob Mehle; that the slave Joe and the real 
estate comprised in the inventory of plaintiff's first husband, William Schmidt, 
be deemed to be the separate property of plaintiff, as regards the defendant ; 
that the cause be remanded to the District Court to make a partition of the 
common property ; that the costs of the suit in the Court below already incur- 
red be paid by the defendant, those of the appeal by plaintiff and appellee, 
and cost of partition to be paid by the mass. 





Tue Srate or Lovisiana v. THE JupGE oF THE SixtH JupIcIAL 
District. 


The Act “ to provide for the trial of recused cases out of the city of New Orleanz,” approved April 28th 
* 1858, is unconstitutional. 


N an application for a mandamus to the Judge of the Sixth Judicial District 
Court of East Baton Rouge. 


J. G. & P. H. Morgan, for appellant. 


Stivett, C. J. Ina case pending before the Judge of the Sixth Judicial Dis- 
trict, he recused himself, and the plaintiff in the suit, after the defendant had 
refused to unite with him in selecting a member of the bar, moved the Court to 
select three members of the bar from those then in attendance, out of whom 
one should be chosen by lot, to hear, try and determine the cause, in conformi- 
ty to the provisions of an Act entitled, “‘ An Act to provide for the trial of re- 
cused cases out of the city of New Orleans,” approved April 28th, 1853. 


The District Judge refused to do so, being of opinion that the Statutory im- 
position of such a duty upon him was unconstitutional. To test the question 
speedily, the Judge accepted service of an application for mandamus, and sign- 


ed an answer, giving his reasons for rejecting the motion. All questions of _ 


form are waived. 
We have no hesitation in refusing the mandamus. 


The Statute is in these words : ‘ 

“ An Act to provide for the trial of recused cases out of the city of New Or- 
leans : 

Section 1. Be it enacted by the Senate and House of Representatives of 
the State of Louisiana in General Assembly convened: That whenever the Judge 
of an inferior Court in this State, the parish of Orleans excepted, is interested, 
or has acted as attorney or counsel in any case instituted, or which may be in- 
stituted in such Court, or who is related to either of the parties by consanguinity 


in the ascending or descending line, or collaterally to the fourth degree, inclu- , 
sive, or is disqualified in any other way by law, and is recused by eitherof - 


the parties, or recuses himself, that such case or cases shall be heard, tried and 
determined, as well upon final hearing as upon application for interlocutory or- 
ders, in the following manner, to wit: The parties by their counsel select some 
member of the bar in attendance on the Court, and in the event they do not make 
such selection, then it shall be the duty of the Court to select at least three 
members of the bar in attendance as aforesaid, not of counsel, in interest, or 
related to the parties in the manner above set forth, and from that number one 
shall be chosen by lot; when such selection in either of the two ways aforesaid 
shall be made, it shall be the duty of the Judge to retire for the time from the 
bench, and the said member of the bar so selected shall take his place, and 
hear, try and determine the case or cases for which he shall have been so se- 
lected. 
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Sec. 2. Be it further enacted, &c., In all cases, and every case, tried, heard ton Cee 
and determined according to the provisions of the foregoing section, it shall be Jupes 08 oF Seas 
the duty of the Judge to enter the proceedings in the Court by virtue of this 
Act, as if the same had been had before him, and it shall be his duty to sign 
all, every and any judgment, or judgments, decree or decrees, to be rendered in 
the case or cases, as the same would have been signed had the judgment or 
decree been rendered by him when presiding in Court, and in every other res- 
pect, the records, minutes and proceedings shall be and appear as if the selec- 
tion provided for by this act had not been made, and appeals from any judg- 
ment or decree thus rendered shall be granted and allowed by the Judge as by 


law now provided in other cases. s. 


Sec. 8. Be it further enacted, &c., The member of the bar thus selected, 
according to the provision of this Act, shall, during the time occupied in the 
trial of causes by virtue of this act have the same power to preserve order in 
Court, and punish for contempt, as is vested by law in the Judges of the sev- 
eral Courts. 

Sec. 4. Be it further enacted, &c., That the attorney thus appointed to sit 
on the trial of the cause, shall take the oath prescribed by the Constitution 
before taking the bench. 

Sec. 5. Be it further enacted, &c., That all Acts or part of Acts, not in ac- 
cordance with the above and foregoing provisions, be and the same are hereby 
repealed. 

Sec. 6. Be it further enacted, &c., That this Act shall take effect from and 
after the third Monday of June, eighteen hundred and fifty-three.” 


The Article 61 of the Constitution decrees that the judiciary power shall be 


vested in a Supreme Court, in such inferior Courts as the Legislature may from 
time to time order and establish, and in Justices of the Peace. 


The Art. 81 declares that the Judges of the several inferior Courts shall be 
elected by the duly qualified voters of their respective districts or parishes. 


Power, therefore, is granted to the Legislature to establish inferior Courts ; 
but the power to choose the Judges thereof, when established, is vested else- 
where—namely, in the qualified voters of the particular district or parish. 

The Constitution, having thus provided, in terms not of permission, but of 
command, how Judges of inferior Courts shall be chosen, it follows that the 
Legislature had no constitutional power to prescribe any other mode. 

Is this Act, then, an attempt to prescribe another mode of choosing an inferior 
Judge? For if it be, it is repugnant to the Constitution, and therefore void. 


There can be but one answer to the question. The person to be chosen in 
the manner prescribed in the Statute would certainly be, if his appointment 
were valid, a Judge pro hac vice. He is to hear, try, and determine the cause. 


It is in vain to say that the judgment he is to render is to be signed by the 
District Judge, and therefore is the judgment of the latter. The District Judge 
under the Statute, is a mere instrument for the performance of a mechanical 
duty. The mental duty is performed by the temporary functionary, and the 
judgment is essentially his judgment. 

But if we could be permitted, disregarding substance and looking to forms, 
to treat the judgment as the judgment of the District Judge, and not of the 
person so chosen for the occasion, an insuperable constitutional consideration 
would forbid us to compel the District Judge to act as required. For in that 
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—— view of the matter the Statute imposes on the District Judge a duty which ‘ 
Fer Sixra cannot be reconciled with another and paramount duty imposed upon him by 
the Constitution. ; 

By Art. 72, ‘The Judges of all the Courts within the State shall, as often as 
it may be possible so todo, in every definitive judgment, refer to the particular’ 
law in virtue of which such judgment may be rendered, and in all cases adduce 
the reasons on which their judgment is founded.” The Statute not only re- 
quires the District Judge to sign a judgment which he never rendered, but vir- 
tually to adopt reasons which he.never gave, or else (which is the only alterna- 
tive) give a judgment without any reasons, predicated upon the law or facts of , 
the case. Either would be a violation of his constitutional duty, and it is obvi- - 
ous, therefore, he has a right to refuse. 

It is therefore decreed that the application for mandamus be dismissed at the 
costs of the applicant. 


Tue Srate or Lovistana v. Toe JupGe or Tue Tweirra Jupiciar 
Disrricr. 


N an application for a mandamus to the Judge of the Twelfth Judicial Dis- 
trict Court, Parish of Ouachita. 


W. J. G. Baker, for the applicant. 


Sime. C. J. For the reasons assigned in the case of The. State v. the 
Judge of the Sixth Judicial District Court, this aay decided, it is ordered that 
the mandamus prayed for be refused, and the applicant pay costs. 





Wa. Abert v. James Brewer. 


The Statute of 1848 imposing a tax on the keepers of Coffee houses is not illegal, nor was it repealed 
by the 78th section of the Statute of March, 1850, entitled “ an act to provide for the assessment and 
collection of taxes in this State.” 

The Constitution gives to the Supreme Court jurisdiction in all cases in which the constitutionality or 
legality of any tax shall be in contestation—but the Court has no jurisdiction as to the mode of pro- 
cedure, provided by law for the collection of taxes, except where the amount exceeds three hundred 

PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 


Roselius and McCay, for plaintiff and appellant. Purvis d Dugué, for 
defendant. 
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Suet, C. J. The plaintiff obtained an injunction against the Sheriff, who ~ 


"_was proceeding to collect a tax from the defendant as keeper of a coffee house. 





There was judgment dissolving the injunction, and the plaintiff has appealed. 

The jurisdiction of this Court, in this cause, is controlled by the 62d Article 
of the Constitution, which is in these words: 

“The Supreme Court, except in the cases hereinafter provided, shall have 
appellate jurisdiction only; which jurisdiction shall extend to all cases when 
the matter in dispute shall exceed three hundred dollars; to all cases in which 
the constitutionality or legality of any tax, toll, or impost whatsoever, or of 
any fine, forfeiture or penalty, imposed by a municipal corporation, shall be in 
contestation.” 

As the amount in dispute does not exceed $300, the action of this Court is 
restricted to the question of the constitutionality and legality of the tax. 

It is not contended, that the imposition of such a tax is unconstitutional. 
Its legality, however, is disputed. 

We consider it legal, being expressly established by a statute, and there 
being no suggestion of any defect or infirmity ip this statutory enactment, 
which would make it void. See Statute of 1848, sec. 3, paragraph 3, p. 36, 
Extra Session. 

But it is said, this statute was repealed by the 78th section of a statute of 
March 21st, 1850, p. 147, entitled An Act to provide for the assessment and eol- 
lection of taxes in this State, which declares that “all laws and part of laws 
upon the subjects treated of in this Act, are hereby repealed.” The object of 
this Act was to provide for the assessment and collection of taxes. The repeal- 
ing clause must be interpreted with reference to that object, and cannot 
reasonably be extended to a statutory enactment imposing a tax like the enact- 
ment in question. This enactment imposes an annual tax of $67, on every 
keeper of a caffee house. The Statute of 1850 provides for the mode of its 
collection, and imposes a penalty for the neglect to take out a license. The 
42d section expressly recognizes the existence of legislative enactments impos- 
ing taxes on trades and professions, and is inconsistent with the idea of their 
repeal, so far as such imposition is concerned. 

The other matters discussed in argument, and suggested in the petition for 
injunction, concern, not the constitutionality or legality of the tax, but the 
constitutionality of the mode of procedure provided by law for its collection. 
Of this latter question we have no jurisdiction in this case. 

It is therefore decreed, that the appellant take nothing by this appeal; and 
that he pay the costs thereof. 


Leon Lion v. Wotr & Brortuer. 


Appeal dismissed because the transcript was not filed within the time prescribed by law. 


PPEAL from the District Court of the parish ‘of Terrebonne, Cele, J.— 
Lisley & Goode, for plaintiff and appellant. Connolly & Rightor, for de- 
fendants. 
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+ Camppett, J. The defendants and appellees move for the dismissal of the _ 
a appeal on the ground that the transcript was not filed within the delay pre- 
scribed by law. The appeal was made returnable on the 4th Monday of Janu. | 
ary, 1854. The transcript was not filed until Friday, the 27th, more than three 
judicial days having elapsed, and no application having been made for further 
time, the appeal must be dismissed at appellant’s cost, which is decreed. , 
P. 590, 883, 585; Pond v. Horton, 7 L. 176; New Orleans & Carrollton Rail. 
road Co, v. Hood, 8 Ann. 226; McDowell & Peck, 5 Ann. 42; Bonnabel y, 
Walter, Ann. 744. 


Joun Lirnersury v. Moses Greenwoop & Co. and Lewis Snapp. 


The rule excluding a party to the record as a witness cannot be extended to a case where defendants 
might have been sued separately. 
. : 


PPEAL from the Third District Court of New Orleans, Kennedy, J. J. L. 
Matthewson, for plaintiff and appellant. Semmes & Edwards, for defen- 
dants. 


Ocpen, J. The defendants, Greenwood & Co., promised to accept the drafts 
of their co-defendant, Lewis Snapp, at six and nine months, for $1166 67 each. 
On the faith of that promise, the plaintiff took the draft sued on, which was 
afterwards protested for non-acceptance, and the present suit is brought both 
against Greenwood & Co. and Lewis Snapp, as member of the firm of Snapp & 
Hanger, by whom the bill was drawn; and judgment is asked against them 
in solido. 

Judgment was rendered against Snapp, on his confession. 

The conclusion to which we have come, on one of the grounds of defence 
relied on by Greenwood & Co., renders it unnecessary to notice the other ques- 
tions which have been discussed, as to their liability. It appears that, after the 
maturity of the draft sued on, the plaintiff addressed a letter to Snapp, inform- 
ing him that he had drawn on him for the amount of the protested draft on 
Greenwood & Co., at three months from date. He begs him to accept the bill © 
and not let it be protested, either for non-acceptance or non-payment. At the 
foot of the letter is a calculation of the interest which had accrued on the for- 
mer bill, which, together with the costs of protest, is added to the new bill. 
This new bill drawn at 90 days, from the 30th October, 1851, was accepted by 
Lewis Snapp, but not paid at maturity. Snapp was produced as a witness by 
Greenwood & Co., and the plaintiff objected to his testimony on two grounds: 
ist. That he was a party to the suit. 2d. That he had an interest in the result. 
His testimony was admitted, and the plaintiff, by a bill of exceptions, hag pre- 
sented the question of its admissibility for our decision. The rule excluding a 
party to the record as a witness, cannot be extended to a case where the de- 
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fendants might have been sued separately. As it was not necessary to join 
them in the same acticn, there could be no reason on that account to deprive 
either party of the other’s testimony. The mere fact of the witness being a 
party to the record, does not disqualify him as a witness, See Ist Ann. R., p. 
228; 2d Ann. p. 890; 5th N. S. 455. The only interest which the witness 
had, and by which his testimony could have been excluded, was that resulting 
from his liability for costs, for which he would have been responsible to Green- 
wood & Co. if they had been cast in the suit. That interest was released, and 
we think his testimony was properly received. This witness testifies that the 
understanding he had with the plaintiff was, that the draft on Greenwood & 
Co. was to be given up when he accepted the new bill; and this fact is ren- 
dered probable by all the surrounding circumstances. The new bill was pay- 
able to the order of James Hall, Cashier, and thus a new creditor was substi- 
tuted to the old one, and the bill on Greenwood & Co. must have been 
considered as extinguished by novation. 
The judgment of the Court below is, therefore, affirmed, with costs. 


P. F. Micuet v. Pouce Jury or TERREBONNE. 


A strict compliance with the law and police regulations must be shown, to legalize a sale of land 
made to pay for work done on roads; and such proceedings must be closely scrutinized. 

Plaintiff built a road on the land of a non-resident, under a contract with defendant. Plaintiff showed 
that in consequence of the neglect of the parochial authorities to notify the non-resident, a proceed- 


ing against him would have been ineffectual. Held :—That as the proceedings against the land 
would be nugatory, he might proceed at once against the Police Jury. 


PPEAL from the District Court of Terrebonne, Cole, J. 
J. C. & A. Beatty, for plaintiff, cited Newcomb v. Police Jury, 4 R. 233 ; 
Michel v. Police Jury, 3 Ann, 123. 
W. M. Mercer & Winchester Hali, for defendant and appellant. 


CampseELlL, J. This suit was instituted against the Police Jury of Terrebonne 
for the sum of $2,156, and interest from September 7th, 1852, for which sum, 
as is alieged, he agreed to make a road on a tract of land described as the land 
of Joseph Elizir, a non-resident; that the job was adjudicated to him by the 
Road Inspector, at public outcry, as the lowest bidder; that in pursuance of 
said adjudication, he proceeded to make said road, which was accepted by the 
proper authorities. 

The petition avers that the land belongs to Robert J. Walker, a non-resident, 
and claims payment from the parish directly, on the ground that the petitioner, 
by the failure of the road inspector properly to advertise and notify the absent 
owner, is deprived of his right to proceed summarily against the absentee. 

It appears from the record, that in the advertisement and adjudication, the 
work to be performed is described as being on the land of Joseph Elieir, and 
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that the notification, as published, was addressed to Joseph Elizir, It further 
appears, from evidence adduced by plaintiff, that the land originally belonged 
to Joseph Feliz, and not to Joseph Elizir, and that the title to it, at the time of 
the adjudication, vested, by several mesne conveyances, in Robert J. Walker, a 
non-resident. ; 

It is urged by plaintiffs that the notice given is not such as is required by 
law; that the absent owner, Robert J. Walker, not having been notified by the 
inspector, in conformity with law, deprives him of his right to proceed summa- 
rily against the land. 

It is contended on behalf of the defendant, that the insertion of the name of 
the owner in the advertisement was unnecessary—that it would be mere sur- 
plusage; that, in the advertisement made, the land was so described by 
boundaries, as to admit of no difficulty in identifying it. 

Whether it is necessary to insert in the advertisement the name of the owner 
of the land, need not now be decided. We are of opinion, however, that, if the 
wrong name be given the error is fatal. A strict compliance with the law and 
police regulations must be shown, to legalize a sale of land made to pay for 
work done on roads, and such proceedings must be closely scrutinized. Hi- 
riart vy. Morgan, 5 L. 45; Winchester v. Cane, 1 R. 421; Jeannin vy. Millau- 
don, 5 R. 76. 


The diligence displayed by plaintiff in tracing the title to the land, would 
have enabled the defendant,to ascertain its ownership. They have shown 
affirmatively that a proceeding against the owner of the land would have been 
ineffectual, inasmuch as he had never been notified, which, in our opinion, dis- 
penses him from proceeding against the land, before suing the Police Jury. Lex 
nemem cogit impossibilia rect vara. Newcomb v. Police Jury, 4 R. 233 ; Mi- 
chel v. Police Jury, 3 A. 123. 

Judgment affrmed. 


Cassimer TreEMOLET v. THE ParisH oF TERREBONNE. 


AMPBELL, J. The principles involved in this case, cannot be distin- 
guished from those just decided in the case of Michel v. The Police Jury of 
Terrebonne. 
For the reasons there assigned, the judgment rendered by the District Court 
in this case is affirmed with costs. 
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Tue Srare v. Toomas May. 


No appeal can be taken to the Supreme Court in a criminal case, until the punishment shall have 
attached, or shall have been incurred, by sentence of a court. 


oo from the District Court of the Parish of Jefferson, J. C. Clarke, 
J. J. E. Morse, Attorney General, for the State. Marks & Cotton, for 
the accused. 

Bucuanan, J. The defendant, having been convicted by a jury in the parish 
of Jefferson of the offence of receiving stolen goods, moved the court in arrest 
of Judgment. His motion was overruled, after argument. Thereupon, and 
before judgment and sentence pronounced upon the verdict, the defendant 
appealed, 

The Attorney General now moves to dismiss the appeal, on the ground that 
no sentence having been pronounced upon the verdict, there is no judgment 
from which the defendant can appeal under the Constitution. 

The appellate jurisdiction of this court exists in criminal cases, by article 62 
of the Gonstitution, “whenever the offence charged is punishable with death, 
or imprisonment at hard labor.” This provision we understand to mean, that 
the punishment shall have attached, or been incurred, by sentence of a court, 
in the particular case, where the appeal is asked; otherwise there is no foun- 
dation for the appeal. See Hornsby’s case, 8 Rob. p. 590. 

Appeal dismissed, with costs. 





Stark et als. v. Broom & CaveGuHLin. 


Article 2236 of the Code, which declares that counter letters can have no effect against creditors or 
bona fide purchasers, is not to be restricted to cases where there is an authentic act from which 
the counter letter is to derogate. Therefore, where a counter letter shows that only a part of the 
purchase money of a ship had been paid, while the bill of sale registered at the custom house re- 
cited the entire payment—/#d ; That the counter letter could not prevail against a judgment 
creditor. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
H. Gaither, for plaintiffs. D. N. & W. D. Hennen, for opponents and 
appellants. 

Sueit, C. J. Plaintiffs being judgment creditors of defendants, seized 
and sold, under jieri facias, the ship Diogenes. The heirs of Samuel Broom, 
former part owners of the vessel, filed a third opposition and claimed a ven- 
dor’s privilege on the proceeds in the hands of the Sheriff. There was judg- 
ment against them, and they have appealed. 

It appears that the Diogenes being the joint property of, one Draper and the 

-heirs of Broom, was sold to effect’a partition, and purchased by Caughlin in 
hisown name. The bill of sale, which was registered at the New Orleans 
customhouse, recites that all the purchase money had been paid, but a writing 
signed on the following day by Oaughlin, acknowledges that only one-third of 


_> the price had been paid. 


10 





cle appears to us conclusive againet the appellants. 

It is said this article applies only to cases where there is an authentic act, 
from which the counter letter is to derogate. But it contains no express terms 
of restriction, and when tlie policy of the law is considered, we see no reason 
to exclude the present case from its operation. For here is a document which 
is not, it is true, an authentic act in the sense of the Code; but it is a docu- 
ment which has been, pursuant to law, registered in the public books of the 

-customhouse, and so informed such of the public as thought proper to resort 
there for information that Caughlin had paid the whole price of the vessel. A 
document thus registered, has quite as much publicity as an act spread on a 
notary’s books. 

Whether the rule of Article 2336, applies to ordinary private writings, it is 
unnecessary now to decide. 

Judgment affirmed, with costs. 


D. N. & W. D. Hennen, for a re-hearing : 


The third opponents respectfully ask for a re-hearing in this case, upon the 
following grounds: 
1st. The court have virtually decided that the customhouse is an office of 
registration, the records of which have the same binding effect upon the pub- 
lic and the parties, as the records in our State offices for the registration of the 
sales of immovables. Where is the law for this? None is given in the opinion 
of the court; none was cited by the plaintiffs’ counsel. The notice given by a 
registration in the State conveyance office, is an artificial and constructive 
notice—a fiction of the law created by express statute from motives of public 
policy. But there is no law creating any such fiction in the case of ships and 
other movables; and this was abundantly shown by the authorities cited by 
opponents, and ‘which the court have passed over sub silentio. 
2d. The court has not noticed the point that plaintiffs had constructive 
notice even according to the strict doctrine of registration, and that such con- 
structive notice is equivalent to one made in due form of law. 
8d. The court have said that the sale of the ship as recorded in the custom 
house, is not an authentic act; and yet it relies upon the article of the Code 
which the authority of Toullier and Merlin, quoted, shows is applicable only to 
- authentic acts. 


Re-hearing refused. * 





H. Keane v. W. P. Fisuer & Co. 


_ Asale is not divested of its character as a cash gale by a delivery before payment. 

Where a vendor who sells goods for cash consents that the purchaser may ship them before payment, 
he can not hold the purchaser liable for disposing of the goods before payment, under the 10th 
section of the act of 1840, entitled: An act to abolish imprisonment for debt. 

_ Where the usage proved is not in conflict with the law, the court may call the attention of the jury 
to it. 

A dormant partner need not be joined in an action by the ostensible partnership. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Race 
& Foster, for plaintiff ; 


Counsels for defendants have most ingeniously endeavored to divert the 
_ mind of the court from this issue, by quoting te following authorities, viz : 
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6 Cowen, 118, Chapman v. Lathrop, 6 Wend., 8, Lupin v. Marie, and 22 Wend., 
664, Russell v. Minor. Do these authorities fairly meet the issue tendered? 
They go to the point, that if there is a condition precedent to a sale, the deliv- 
ery of the goods does not pass the property, and if the condition pre- 
cedent should be waived by the vendor, then the ownership in the pro 
perty would pass by delivery, and an action of trover would not lie. But 
was there any condition precedent in the sale in the case at bar, or any waiver 
of any such condition? Certainly not. We sold in accordance with the general 
and well known custom of trade in this city, for cash, and fully delivered the 
goods into the custody of the defendants, not upon condition that they should 

rst pay us the money, but upon condition that they would pay it when de- 
mahded, whether that be the next minute, hour, day or week. According to 
the custom of our merchants, all sales of merchandise are considered to be for 
cash, unless there has been a positive agreement to the contrary. Was there 
any such agreement in this case ? 


“Known customs enter into and form a part of the contract without any 
mention being made thereof.” 5 Pick., Loring v. Gurney. “Customs are 
sometimes allowed to prevail, contrary to the rules of common law, etc.” 9 
Wend., 349 Wilcox v. Wood. A question of fact, and of custom, is one pro- 
perly for the jury; also the question as to what constitutes a credit sale. 1 
Story R., 43; Forester v. Boardman. The antiquity of the usage is of no im- 
portance, 12 Pick., 428, Thompson v. Hamilton. See also, 2 Pet. 148; 6 Pet. 
715 ; ond 6 Dauce, 382, Wallace v. Bradshaw. 


The difference between the common law and our special statutes is very 
obvious. The doctrine contended for by Mr. Hunt, with so much zeal, cannot 
be maintained in the interpretation of the 10th section of the Act of 1840, for 
this. It conflicts with the letter of the law, and besides, would render the 
statute useless and inoperative. There never could a case arise under the act, 
if that be the correct construction. If in order to constitute a cash sale, the 
payment of the price and the delivery of the goods must be simultaneous, what 
is the meaning of the following extract from the 10th section of said law of 
1840? “Or shall purchase property for cash, the delivery whereof shall be 
made to him, and then shall sell or dispose of the same without paying his 
vendor, or shall remove the same beyond the reach of such vendor, or shall 
conceal or cover the same in any manner so that his vendor cannot render the 
same liable, etc.” ‘‘ Any of such facts shall be held presumptive evidence of 
fraud, liable, however, like all other presumptions, to be disproved.” 

How can a purchaser of goods have time and opportunity to sell, dispose of, 
remove beyond the reach of his vendor, or conceal, or cover, in any manner 
whatsoever, merchandize purchased for cash, when the payment for them was 
simultaneous with their delivery? Do your Honors not perceive that such an 
interpretation violates the plainest rules of construction and interpretation, as 
laid down in our Civil Code, 13 to 20. 


Randell Hunt & J. Ad. Rozier, for defendants : 


Supreme Court of New Jersey, June term, 1853, Stewart & Mettler v. 
Scudder. 


1. A commission merchant in New York receiving a parcel of corn, with 
orders te sell for cash, sold it to a person, at the time of sale, in good credit. 
The sale was made on Monday, and the price was called for on the succeeding 
Friday, but not paid. On the next Monday, it became known that the pur- 
chaser had failed. The loss was held to fall on the commission merchant, not- 
withstanding an attempt was made to set up a usage in New York, that where 
a sale is made for cash, the purchaser has three or four days to pay the money. 

2. A usage to control or interpret contracts, must be known, certain, uni- 
form, reasonable, and not contrary to law. 

3. Semble.—That such usage as was set up in this case, was unreasonable 
and illegal. 

Another case in our favor is to be found in 8 Vermont, p. 252, Bliss v. Ar- 
nold, Leggett and Lapham. The usage set up and sworn to by the witnesses 
was, “that the purchaser for cash takes the article into his possession and to 
his own store, for the purpose of examination, and to collect the cash, which 
he is to pay within a few days. The usual time of collecting cash payments in 





i ie et ee 
rity Bir es aie ahh Sake ieee 


SUPREME COURT OF LOUISIANA, 


* 

New York, with commission merchants, varies from twenty-four days to a week 
succeeding the sale. It is our belief that it would be difficult, if not ry Scans 
to conduct cash sales on any other principle. In New York there must be so 
confidence between man and man in dealing; and to require cash at the v 
‘moment of delivery, would impede and interrupt much the merchant's busi- 
ness.” To this the court says, “In all sales for cash, the money must be paid 
when the property is delivered.” 

It is wholly inconsistent to claim that a sale for cash, means a sale ona 
credit of a week or ten days. 

We cannot believe there is any such custom recognized as law, and we find 
a decision of Judge Gardner, directly opposed to any such custom, as binding 
on the person who entrusts property to a commission merchant. On the sub- 
ject of customs, they must be certain, must be proven and construed strictly.— 
1 BL. Com., 75, 76. 

Where a sale of goods is made to be paid for in cash, or securities, and a 
delivery is made without payment, and without any demand of the price, or 
securities, the delivery is absolute, and vests title in vendee. Evidence of a 
usage that in such sales, the vendor retained his lien, until the conditions of 
the sale were complied with, was rejected, because such a usage would be con- 
trary to law. 

A custom of trade, to the effect, that on a sale of goods for cash, they are 
delivered to the buyer, without payment or demand of payment, and after a 
few days a bill of the goods is sent to the buyer, and the price demanded, and 
in the meantime the seller retains a lien on the goods for the price, and that 
such a delivery is conditional, is contrary to law and invalid.—Smith v. B. 
Ligne et al., B. Sandf., 203. - 

A general usage, the effect of which is to control the rules of law, or which 
contradict a settled rule of commercial law, is inadmissible. The clear and 
explicit language of a contract may not be enlarged or restricted by proof of a 
custom or usage. The indiscriminate resort to testimony of usages and cus- 
toms of trade, to control the construction and the results of contracts, is liable 
to dangerous abuses; and such testimony is to be admitted with great caution, 
—Hone v. The Mutual Safety Insurance Co., 3 Sandf., 137. 

This court, in Bonham v. Overton, Chism & Co., 6 Aun., p. 765, clearly dis- 
countenance the usage set up, and do not consider it certain, frequent, general, 
and long established. 

Braud (30), Foley (33), and the other witnesses of plaintiff, testify, “that 
the custom in sales of sugar is to send in the bill the day of sale or the day 
after, and send for the money two, three or four days after, according to cir- 
cumstances (33)—some extend the time to ten days. Agar, who sold the sugar, 
says (page 23), “‘ The, bills for sugar are always sent in on the day of the pur- 
chase, but the’ demand for payment is delayed for two, three or, five days.” — 
This is his idea of the usage of trade. ‘This alleged usage is uncertain and 
vague. ‘The clear and explicit language of the contract cannot be enlarged or 
restricted by this usage set up, and moreover it is invalid. Agar reposed trust 
and confidence in Fisher, and therefore the sale was made on credit. 

Supett, ©. J. The plaintiff alleges that W. P. Fisher & Co., a commercial 
firm doing business at New Orleans and composed of W. P. Fisher, a resident 
of New Orleans, and Xixg,.a resident of St. Louis, purchased of him forty-five 
hogsheads of sugar for cash, but have failed to pay the price stipulated, and 
have disposed of the same, so that the ‘plaintiff cannot now make the mer- 
chandize liable for the payment of his claim, and have incurred the pains and 
penalties of the Act of 1840. The arrest and condemnation of Fisher was 
prayed for, and a judgment against the firm. From a judgment in conformity 
with the’prayer of the petition, /isher has appealed. : 

The proceeding is based upon the 10th section of the Act of 1840, which 
reads as follows: “That if a debtor, &c., shall purchase property for cash, the 
delivery whereof shall be made to him, and then shall sell or dispose of the 
same without paying his vendor, or shall remove the same beyond the reach of 

, Such vendor, ‘or shall conceal or cover the same in any manner, so that the. 
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vendor cannot render the same liable, any of such facts shall be held presump- 
tive evidence of fraud, liable, however, like all other presumptions, to be dis- 
proved.” 

By the 13th section, when a defendant is found guilty of defrauding a cre- 
ditor, in the manner mentioned in the 10th or 11th section, the court may con- 
demn him to be imprisoned for a period not exceeding three years, &c. 


The first and most important question to be considered is, whether this was 
a cash sale, as contended by the plaintiff, or a credit sale, as contended by the 
defendants. 

The only witness personally cognizant of the circumstances of the sale, was 
a clerk of the plaintiff, who made it. He says, the sugar, which consisted of 
two lots, in all forty-five hogsheads, was sold for cash, and Fisher made no 
objection to the terms at the time. On cross-examination, he says: ‘“ Fisher 
told me the river was frozen up at St. Louis, and asked me if Keane was quick 
with his bills. I told him I thought not. He asked meif I could not waita 
few days. I told him Mr. Keane was not quick with his bills; that he let 
them run a few days. Fisher went on and looked at the lot, and said he would 
take the sugars. He then gave me his name and the name of the boat on 
which he wished them shipped, that is, after he had looked at another lot and 
had taken both lots. I then went on and had the sugar weighed immediately. 
I followed Fisher’s instructions, and shipped twenty-seven hogsheads (being one 
lot) on the Iowa, and I think I gave Jisher the dray receipt for the same. The 
Iowa, I think, was bound for St. Louis. When Mr. Fisher asked me my 
terms, I told him cash. Mr. Fisher then asked me if I could not give him a 
few days; he told me his reason for asking for a few days, was that the river 
was frozen up. 1 told him that Mr. Aeane was not quick with his bills, that 
he generally allowed them to run five or six days. We then passed to the 
other lot of sugar, and Mr. Fisher said he would take the whole forty-five hogs- 
heads.” 


An attentive consideration of this testimony has brought us to the same con- 
clusion to which the jury came, that is, that the sale was a cash sale, and that 
no agreement was made by the seller, which would have prevented him from 
demanding payment at any time after the delivery. The purchaser did not ask 
a stipulation for delay ; his question upon being told the sale was cash, assumed 
‘that the bill would be so made out, and the inquiry was whether the seller was 
in the habit of collecting his bills quickly. If suit had been brought for the 
purchase money the day after the sale, and the vendee had pleaded by way of 
exception, that the suit was premature, could the exception have been sustain- 
ed? Clearly not; the facts would not have furnished an essential element of a 
dilatory exception, an agreement for delay. 

That a sale is not divested of its character asa cash sale by a delivery be- 
fore payment, is obvious, although it is true the seller is not bound to deliver 
before payment. 


The evidence is quite full to the effect that sugar is usually sold for cash, and 
is usually delivered before payment, the seller sending his bill afterwards; this 
course however being considered a mere act of courtesy and not of right. We 
do not see anything in this usage inconsistent with the law of sale as enun- 
ciated in our Code; and the Statute of 1840 recognizes such a course of busi- 
ness by the clearest implications. Indeed, if to constitute a cash sale the pay- 
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ment of the price and the delivery of the goods must be simultaneous, the dendt 
of the statute for the protection of vendors, would be idle and inoperative. 
The only serious difficulty we have had in coming to a conclusion to affirm 
the verdict in’ this case, arises from the fact that the vendor consented that a 
part of the goods should be shipped by the purchaser before payment. It 


seems to us that the plaintiff cannot hold the purchaser under the statute for 


thus disposing of those goods before payment, when he has himself assented 
to such disposition. But with regard to the residue of the sugar, the lot of 18 
hogsheads, there is nothing aside, from the above circumstance, to take the case 
out of the statute, and we do not think the rights of the vendor as regards 
that lot, can be affected by the waiver of them with respect to the other. 

Although the District Judge refused to charge the jury in the precise words 
suggested by the defendants’ counsel, we think his charge as given was in sub- 
stantial accordance with law, was not calculated to mislead the jury, and gave 
the defendants the benefit of the agreement suggested in the defendants’ appli- 
cation, if the jury should think such an agreement proved. In saying to the 
jury that the usage of merchants as to sales of sugar on the levee, in this city, 
- was to be regarded as a guide for their decision, the court no doubt alluded to 
the usage of which we have already spoken. This usage not being in conflict 
with law, the court did not err in directing the attention of the jury to it, and 
the language used in doing so, was not calculated to induce the jury to give 
the usage an undue consideration in estimating the act and understanding of 
the parties. 

Under the pleadings and proceedings in the cause, the finding of guilty of 
fraud is clearly referrible to Fisher, the only party arrested, and the only party 
whose punishment was prayed for. 

The presumption of fraud which the statute raises from the fact of buying 
for cash and disposing of the merchandize without paying the vendor, has not 
been satisfactorily disproved by other evidence. 

It appears that one Sierra had a joint interest with Keane in certain sugar 
adventures, of which this was one. This fact appeared at the trial “from thee 
testimony of a witness. But as it also appeared that the business was done 
wholly in Keane’s name, Sierra’s interest being dormant, we think the court did 
not err in telling the jury the plaintiff might recover in his own name. See 
Norman vy. Gillett, 2 Taunton, 325; Collyer, on Partnership, 394. 

Judgment affirmed with costs. 

Application for re-hearing refused. 


Aveusta Insurance Company v. Samvuet Pacxkwoop. 


Citation to appear, or an actual appearance in court, is indispensable to affect the rights of a party 
by judicial proceedings, except in the case of creditors, where the law has declared public advertise- 
ment of notice to them to oppose an account, equivalent to citation. 

Samuel Packwood and his wife Alice, charged their residence from Louisiana to New York in 1836, 
where they continued to remain until the death of the wife in 1840. While they resided in New 
York, the husband sold the property, which is the subject of this controversy, to Stewart, who 
agreed to pay in annual instalments, and gave his six notes for the purchase money, and stipulated 
for the privilege of canceling the sal¢ at any time before the final payment of the whole purchase 
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money, upon a proper allowance of indemnity to the vendor. After the death of the wife the pro- sReats Ins. Co. 


perty was reconveyed to the vendor, in consideration of the return of the six notes which had been 
given for the price. It was admitted that the property when sold by Packwood, was a part of the 
community. The heirs of Mrs. Packwood claimed that the re-acquisition of the property enured 
in part to their benefit, while Packwood maintained that it enured to him alone. Held : 

1. The notes having been received by Packwood in New York, where he and his wife were domiciled, 
and being there in his possession after her death, whether a half interest in those notes vested in 
the wife’s heirs—Quere ? , 

2. The decision of Packwood’s succession, 12 Rob. 369, on the subject of the rescission of the sale from 
Packwood to Stewart affirmed. 

$. On the death of his wife Packwood ceased to represent "the community. He took the title in his 
own name and for his individual account. If the heirs of his wife had any claim, it was not 
against the property, but against Packwood, to compel him to account for their funds converted 
to his own use. 

4. To effect a rescission ot fhe sale so as to replace parties in the same position as if a sale had never 
been made, the parties to the sale and the rescission should be the same. Per Slidell, C. J., Camp- 
bell, J., and Voorhies; J., concurring. 

The stipulation which is proved to have existed, securing to the purchaser the privilege of canceling 
the sale at any time before the final payment of the purchase money, upon proper allowance of 
indemnity to Packwood, the seller, did not render the contract null. The right to cancel the sale 
depended upon a proper allowance of indemnity to Packwood; and this was not a potestative 
condition. Per Ogden, J., Buchanan, J., concurring. 

The plantation and slaves in Louisiana, it is admitted, continued to. belong to the community, not- 
withstanding the removal ofthe husband and wife to New York. The notes for the purchase money 
represented the price of the property, and the community must be considered as entitled to the 
price, as being owners} of the property sold. If the price had been paid before the death of the 
wife, the husband might have disposed of it as he pleased, but as it remained unpaid, the heirs had 
the same right to the price that they would have had to the property if it never had been sold; 
and as the consideration of the retrocession to Packwood was the canceling of all the notes, con- 
stituting the whole price, he must be considered as having undertaken to represent the heirs of his 
wife, and as having their title reinvested as well as his own. Ogden, J., dissenting, Buchanan, 
J., concurring in the dissenting opinion, 

The dissolving condition when accomplished, operates a revocation of the obligation, and places 
matters in the same state as though the obligation had never existed. C. C. 2040. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
C. Roselius, for plaintiff and appellants : 


The great and important question before alluded to, recurs, what was the 
effect of the retrocession of the property by Stewart to Packwood so far as the 
rights of. the community are concerned ? 

I confidently contend that by the retrocession of the property on account of 
the inability or failure of the purchaser to pay the price, the parties were re- 
placed in the same situation as if the sale had never taken place, and the pro- 
perty reverted back to the community, to which it is conceded it belonged 
when the sale took place. 

The principle upon which this rule is founded is familiar. Article 2040 of 
the Code provides that— 

“The dissolving condition is that, which when accomplished, operates the 
revocation of the obligation, placing matters in the same state as though the 
obligation had not existed.” The next article provides that— 

“A resolutory condition is implied in all commutative contracts, to take 
effect in case either of the parties do not comply with his engagement; in this 
case the contract is not dissolved of right, the party complaining of the breach 
of the contract may either sue for its dissolution, with damages, or if the cir- 
cumstances of the case permit, demand a specific performance.” 

And Article 2539, reiterates the rule with regard to the contract of sale— 

oat —~ buyer does not pay the price, the seller may sue for the dissolution 
of the sale.” 


*This sale and reconveyance is made for and in consideration of the sum of one dollar, and of the 
return and delivery to him, the said David Stewart, of six promissory notes amounting to one hun- 
dred thousand dollars, recited and mentioned in the aforesaid act of sale from the said Pack- 
wood to the said David Stewart ; the receipt of which said sum and the delivery to him of the afore- 
said notes, the vendor hereby acknowledges. Extract from conveyance of Stewart to , of 
the 9th October, 1843. 
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Pack woop. 
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Avousta Ixs, Co. In the case of Powers, Tutrix, etc. v. The Ocean Insurance Company, 19 L, = 


, . 
Pack woop. 


R. 30, the Supreme Court say— 

“By the effect of the implied resolutory condition in her sale on credit, to 
Frederick, the plaintiff was restored to the possession ahd ownership of the . 
property, as if no sale or transfer had taken place.” 

This was an action on a policy of insurance alleged to be avoided by the sale 
of the property insured. There had been such a sale, but the purchaser being 
unable to pay for'the property, mace a voluntary retrocession of it to the ven- 
dor. Judgment was rendered in favor of the plaintiff. The rule is, “ genene- 
raliter resotutio jit ex tune.” 

So in the case of Mortee v. Roach’s Syndic, 8 L. R. 88, Judge Martin deli- 
vering the opinion of the court, observes— 

“A sale is a synallagmatic contract which imposes on the vendor, the obliga- 
tion of delivering the thing sold, and requires of the vendee the payment of 
the price. In the case of reciprocal obligations, the party who does not per- 
form his part of the engagement, cannot avail himself of any rights resulting 
to him from the contract; consequently, the other party may demand the res- 
cission of the contract from the defaulting party. 

“The insolvent debtor, not having paid the price, was not the absolute 
mg of the slaves; and his right to the property was, therefore, not indefea- 
sible. 

“The cession or surrender of the insolvent debtor’s rights, for the benefit of 
his creditors, could not and did not, change the character and nature of those 
rights. They remained the same; for the debtor could only cede the rights he 
had, and in the condition they were at the time. What was conditional and 
defeasible in his hands, did not become absolute and indefeasible in the hands 
of his creditors. The plaintiff did contravene the order staying all proceedings 
against the person and property of the insolvent, by exercising his rights against 
the syndic. 

“ The slaves in controversy, not being the absolute property of the ceding 
debtor, and his defeasible rights to them being annihilated by the rescission of 
the sale, it follows they make no part of the property surrendered; and their 
price cannot be diminished, or they in any manner held liable by the Syndic 
of the insolvent’s estate for the costs and charges of the concurso.” 

The most satisfactory exposition of the whole doctrine as to the effect of the 
dissolution of the contract of sale on account of the non-payment of the price, 
is found in the works of Troplong. In his commentaries on the Napoleon Code, 
(1654,) he says: 

Parlons des effets de la résolution. 

651. La résolution replace les parties dans l'état ot elles se trouvaient avant 
la vente. 

Il suit de 14 que le vendeur doit reprendre la chose franche, libre et exempte 
de toutes les hypothéques et autres charges dont l’acheteur l’avait grevée pen- 
dant sa jouissance; car la résolution s’opére ici ex causd primavd et antiqud, et 
ex necessitate pacti impressi in ipsa rei traditione. J'ai exposé cette théorie 
dans mon commentaire sur les Hypothéques. 

Toutefois, le vendeur doit exécuter les baux faits sans fraude par l’acquéreur. 
La régle de l’art. 1673 trouve ici son application. . Elle est trop juste pour 
ne devoir pas étre acceptée par anologie. 


s_# 


652. De vendeur a droit/de répéter contre Vacheteur tous les fruits percus. 


* C’est la décision de Neratius. 


* Lege fundo vendito dicta, ut si intra certum tempus pretium solutum non 
sit. res inempta sit; de fructibus, quos iiterim emptor percepisset, hoe agi in- 
intelligendum est ut emptor in eos sibi suo quoque jure perciperet. Sed si fun- 
dus reveenisset. Aristo existimabat venditori de his judicium in emptorem dan- 
dum esse: quia nihil penés eum residere oporteret ex re in qua fidem fefellis- 
set,” 

C’est aussi ce que décident Julienus et Paul dans les lois 7 §$ 1 et 12, Dig. 
De condict. causd data non secuta. 

La raison en est que la résolution du contrat produit un effet retroactif, et , 
que l’acquéréur, dépourvu de bonne foi et refusant de remplir ses obligations, 
manque d'un juste titre pour faire ses fruits siens. 

Que si le vendeur avait recu une partie du prix, il devrait en tenir compte a 
Yacheteunr, il devrait méme faire raison des intéréts de cette portion du prix, 
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sans préjudice, néanmoins, des dommages et intéréts qui pourraient étre dis Avevsra Ins. Co, 
par ce dernier. En effet, le vendeur ne peut retenir les intéréts, puisqu’il re- p, “yoon. 
couvre les fruits. I] ne doit pas non plus préférer les intéréts du prix au fruits 

de Ja chose; car la résolution, faisant tomber la vente, entraine dans le méme 

néant le prix et les intéréts qui sont l’accessoire du prix. A la vérité, il serait 

presque toujours plus avantageux pour le vendeur de toucher des intéréts au 

denier vingt que de rentrer dans les fruits qui, en général, ne dépassent pas 

trois et demi pour cent: Mais, en demandant la résolution, il doit en subir les 
conséquences, il n’est pas possible que la vente soit tout 4 la fois annulée et 

productive d’intéréts de prix. 

Au reste, la possibilité qu’ont les juges de condamner l’acheteur en des 
dommages et intéréts peut offrir le moyen de venir au secours du vendeur et de 
rétablir le niveau entre les fruit et les intéréts.”’ 

In the case of Fulton v. Her Husband, 7 R. R. 75, the Supreme Court ex- 
pressed its opinion on the question whether the rescission must necessarily be 
sued for, in the most explicit terms. 

“The re-transfer made to the plaintiff, in 1835, by Morrison, cannot be viewed 
in the light of a purchase made during the marriage. He voluntarily did that 
which his vendor could have obtained by bringing against him an action to re- 
scind the sale, on account of his failure to pay the price. . The land became the 
property of the petitioner, in the same manner, as if the sale to Morrison had 
been judicially rescinded ; and she held it by the title which she had before her 
marriage, as though no sale had been made. It therefore now belonged to the 
community. 

See also, 12 Toullier, p. 318, No. 195. 

The most recent and conclusive authority on this point is that of Felicia 
Chrétien v. John G. Richardson et al, 7 Ann. p. 2, et seg. This case was most 
elaborately argued and kept a long time under advisement. The whole subject 
is reviewed by the court with great care, and although Chief Justice Eustis 
dissented, it will be seen that that dissent was in relation to a question which 
does not arise in the present case, i. e. whether an extra judicial rescission or 
retrocession can effect the rights of creditors who have acquired mortgages on 
the property retroceded. It is also to be observed that the closest analogy ex- 
ists between the cases so far as the form of the contracts and the substantial 
facts are concerned. In that case as in this the rescission or retrocession was in 
the form of a sale. In that case the part of the price which the purchaser had 
paid was compensated by the revenues he had received; in this case Stewart 
has not paid one dollar, except nine thousand one hundred and fifty-seven dol- 
lars and twenty-eight cents which 7: J. Packwood, Stewart's co-proprietor, who 
carried on the plantation, received out of Stewart's portion of the revenues of 
the plantation, and the sum of four thousand one hundred and ninety-two dol- 
lars and fifty-five cents, which was paid by Lambeth & Thompson, likewise out 
of Stewart's share of the proceeds of the sale of the crops of the plantation, 
under the garnishment in the attachment suit before alluded to. So that itappears 
very clearly that all the money which Samuel Packwood received from Stewart 
formed a portion of the nett revenues yielded by the plantation, and the whole 
of which belonged to Packwood on the retrocession of the property. The 
learned counsel for the appellee endeavored to give a different coloring to the 
state of facts than it really presents, by asserting that “ in addition to these 
mente, Stewart deposes, that Packwood having obtained a judgment against 

im for a part of the price, it was agreed that he should ‘pay to Packwood 
$2,800, and execute a sale of the plantation to him, and that Packwood should 
return the notes given for the price.” But the gentlemen seem to have forgot- 
ten that this sum of twenty-eight hundred dollars was agreed to be paid by 
way of compromise, on account of six thousand dollars which Stewart had re- 
ceived and retained out of the revenues. Packwood’s letter to Donaldson refers 
in the most explicit terms to this fact. In that letter, be it said, en passant, 
Mr. Packwood not only evinces considerable diplomatic skill, but also a correct 
understanding of his legal rights. He seems to have known very well that on 
the retrocession of the property, Stewart was bound to account for all the re- 
venues he had received from it. 

I might swell the number of authorities on this subject to an almost indefi- 
nite extent, for all the writers agree that on the retrocession of the contract on 
account of the sien-payment of the price, all the parties must be replaced in 
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Ins. Co. precisely the same situation as if no sale had ever taken place; and that on the 
- Prcewoon, Tetrocession of the property the purchaser is obliged to render an account to 
the vendor of the fruits which he has or ought to have received. But I shall 
content myself by calling the attention of the court, in addition to the authori- 
ties already cited, to what Marcadé, the ablest and clearest of all the commen- 
tators of the Napoleon Code, says on the subject; vol. 6, p. 292, Article 1656 
of the French Code : 

“ Quant aux effets de la résolution, ils consistent, on le congoit, & remettre 
les choses au méme état que si la vente n’avait pas eu lieu (Art. 1183). En 
conséquence, l’acheteur doit restituer le bien avec les fruits s’il y en a eu, ainsi 
) weg” indemnité pour les dégradations qu’il a pucauser. De son cété, le ven- 

eur doit rendre la portion de prix qu’il aurait recue, ainsi que les intéréts 
quand on Jui restitue des fruits. On objecterait en vain que si l'art. 1652 
oblige l’acheteur & payer les intéréts de son prix quand la chose est frugifére, 
la loi n’en dit point autant du vendeur, et qu’il n’y a point, en effet, analogie 
entre les deux cas. L’analogie, au contraire, nous parait compléte, puisqu’il 
s’agit, d’un cété comme de |’autre, de ne pas laisser 4 la méme personne les 
fruits du bien et les intéréts du prix, et que le vendeur ne doit pas plus s’enri- 
chir au préjudice du vendeur. Et le vendeur ne pourrait méme pas retenir ou 
se faire payer les intéréts, en abandonnant les fruits 4 l’acheteur ; car ces fruits 
sont rarement aussi considérables que les intéréts, et puisque les choses doivent 
étre mises au méme état que s’il n’y avait pas eu vente, ce sont donc les fruits 
du bien qui appartiennent au vendeur et non les intéréts du prix. C’est avec 
raison qu'une décision contraire a été cassée par la Cour Supréme (Cassat. 
d'une arrét de Lyon, 23 Juillet, 1834. Dev. 34, 1, 620).” 

In opposition to this view of the subject, the learned counsel for the defen- 
dant rely on “the authority of the decision already made in this cause in 12 R. 
R. 266, and on the reasoning of Judge Bullard, then the organ of the court.” 

Notwithstanding the respect which I entertain for the memory of that able 
Judge, candor compels me to say, that the decision given by him in the Pack- 

case is a no means calculated to add to his judicial fame ; and I am sure 
that I am not hazarding much in affirming that no court, in which lawis admin- 
istered asa practical science, will ever be deluded by the specious tissue of 
sophistry by which the ingenius Judge attempts to support his decision. 

Let us, for a moment, subject the reasoning of the learned Judge to the test 
of examination. He states his. argument as follows: 

“ Tt is contended that on the canceling of the sale to Stewart by Packwood, 
the property reverted back to Packwood in the sane manner as if it never had 
been sold. But it must not be forgotten that, at that time, Mrs. Packwood had 
been dead several Years; that Packwood no longer represented the community, 
much less the heirs of his wife, and could not, without their consent, reinvest 
in them a title to one-half the property, which they assert belonged to Mrs. 
Packwood before her death.” 

“There is no doubt that, in cases of retrocession, properly speaking, the ef- 
fect is to reinvest the title as if no alienation had taken place. But that pre- 
supposes that the capacities of the contracting parties remain unchanged. Now, 
according to the pretensions of the heirs of Mrs. Packwood, her right to one- 
half of the notes, representing the price of the plantation, become, on her 
death, irrevocably vested in her heirs; and we repeat that Packwood ceased to _ 
re nt a community, and the heirs of the wife.” 

ow, is it nét obvious to the most ordinary understanding, that the whole of 
this reasoning proceeds upon a petitio principii? The learned Judge assumes 
that there was no retrocession, properly speaking, and then gravely concludes 
that the title was not reinvested, as if no alienation had taken place. But why 
was there noretrocession, properly speaking? We are told, because Packwood 
had ceased to represent a community and the heirs of his deceased wife. Let 
me ask, in what capacity Packwood acted when he sold the plantation to Stew- 
art? Surely, as the representative of the community which existed between 
himself and his wife. And is it not equally indisputable that, at the date of 
the sale, the plantation and slaves formed a part of thatcommunity? If these 
two facts are undeniable, is it not self-evident that if no sale had been made to 
Stewart, or to any one else, during the lifetime of Mrs. Packwood, the planta- 
tion and slaves would have belonged to the community? That such would have 
been the case no one will or can deny: Then, what is the difference with re- 
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gard to the character of this property, resulting from the fact of no sale having Avousta xs. Co. 


been made during the existence of the marriage, and of an alienation and re- 
trocession, which replaces the parties and the property in the same situation as 
if no sale had ever taken place? But we are told by the learned Judge, that 
Packwood no longer represented the community ; but it is obvious that, whether 
he had the legal right of representing the community and the heirs of the wife 
or not, he did, in point of fact, assume that right in consenting to the rescission 
of the contract of sale of community property ; and the only parties who can 

uestion the exercise of that power have ratified his act by claiming a title to 
the property under it. 

Again, it is said that on the death of Mrs. Packwood, the notes which Stewart 
had given for the price of the plantation became the property of Samuel Pack- 
, according to the laws of New York; and that, therefore, in returning 
these notes as a consideration for the retrocession, he gave that which belonged 
to him individually. Hence it is argued, with apparent sincerity, that the pro- 
perty which was received for these notes necessarily belongs to him. The 
fallacy of this argument is as apparent as that which we have just examined. 
Promissory notes are nothing more than evidence of a debt. Now, the cancel- 
ing of the contract of sale from Packwood, as the representative of the com- 
munity, to David Stewart, of the plantation and slaves in question, produced 
the same effect as if the notes had never been given, and as if no debt had ever 
been contracted. What, then, becomes of the quibble that the notes formed 
the consideration of the retrocession? The misapplication of words cannot 
change the nature and substance of things. By virtue of the retrocession the 
notes given by Stewart for the price of the plantation are considered, in con- 
templation of law, as never having existed. Quod nullum est nullum producit 
effectum. 

It is next urged that there is an error lying at the very foundation of the po- 
sition assumed by the plaintiff’s counsel. It is assumed by him that there was 
a simple rescission of the sale, by agreement, between the vendor and vendee— 
that there was what the French lawyers call a désistement. The evidence in 
the cause shows this assumption to be entirely erroneous. The sale was consum- 
mated by a delivery, and Packwood received on account of the price, under 
attachment proceedings, the sum of $4,192 55 from Lambeth & Thompson, and 
$9,157 27 from 7. J. Packwood. In addition to these payments, Stewart 
deposes that Packwood, having obtained a judgment against him for a part of 
the price, it was agreed that he should pay to Packwood $2800, and execute a 
sale of the plantation to him, and that Packwood should return the notes 
given for the price, 

This objection has already been anticipated in another part of this argument. 
It has been shown that Stewart never paid one cent on account of the price, 
except from the nett revenues yielded by the plantation during the time he 
remained the owner of it; and that it was agreed by way of compromise that 
he should pay the sum of $2800 on account-of the six thousand dollars which 
he had received and retained of the revenues. It has also been shown that the 
rule of law is clear that on the retrocession Stewart was bound to account to 
Packwood for all the nett revenues. In this respect there is not the slightest 
difference between the case of Chrétien v. Richardson and that now before 
the court. : 

It is next insisted that the consequences contended for only flow from the 
rescission of the contract when it has been judicially pronounced, either by suit 
or exception. The same objection was made and overruled in the case of 
Chrétien v. Richardson. {tis plain that the construction which the counsel for 
the defendant gives to Article 2041 of the Code, is neither warranted by the 
language employed by the law-maker, nor does it harmonise with general prin- 
ciples. Asa general rule, to which there are a few exceptions, a party may 
be compelled to do by the judgment of a court of justice, what he is not only 
at liberty, but morally bound to perform voluntarily.. But it is unnecessary to 
argue this point, because it was not only expressly decided against the posi- 
tion assumed by the counsel for the defendants in the case of Chrétien v. Rich- 
ardson, but also in Power’s iutriz v. The Ocean Insurance Company, and in Ful- 
ton v. Her Husband, before cited. It must, therefore, be considered a settle 
point in our jurisprudence. 
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% Avousra Ins. Co. Can the learned gentlemen be serious when they say, “if then the commu- 
_ -pachwoon, ity sold, then there would be no desistement de la vente, because the vendor no 
; longer existed, and the desistement can only take place between the contracting 

parties?” So that by the dissolution of the marriage by the death of one 
of the spouses the community vanishes ?—there is no longer any community? 
If this be so, then surely all the protracted litigation with which our courts 
have been crowded for the purpose of settling communities after their dissolu- 
tion has been an idle farce. But to be serious, it is obvious that the word com- 
munity like that of succession, very often signifies the property of which it is 
composed, and until that property has been distributed among those who are 
entitled to it, the community, in that acceptation of the term, continues to exist. 
But what advantage can possibly be derived from a mere verbal criticism? 
What difference can result ‘in the application of the doctrine of rescission of 
contracts or retrocession of property from the fact, whether the community, in 
the teschnical sense, still existed or had dissolved prospectively by the death of 
the wife? In the latter case the rights of the wife are vested in her heirs, in 
the same manner and to the same extent as previous to her death they were 
vested in herself, with this single modification, that during her lifetime those 
rights were, to a certain extent, a mere expectancy, but by her death they have 
become absolute and certain in the hands of her heirs. 

The ground on which the whole doctrine of rescission of contracts restsis well 
expounded by Judge Martin, in the case of Mortee v. Roach, Syndic, 8 L. R. 

* 88, already cited. In the language of that great jurist, I say, the plantation 
and slaves were not the absolute property of Stewart, and his defeasable right 
to them being annihilated by the rescission of the sale, they have never ceased 
to belong to the community—or, if the counsel of the defendant prefer the 
phraseology—since the death of Mrs. Packwood, they have always been the 
joint property of Samuel Packwood and the heirs of his wife. He has succeed- 
ed, by a most erroneous judgment, to deprive some of those heirs of their just 
rights ; but I am sure that this honorable court will not enable him to deprive 
the present plaintiff of its rights. 

There is but one more objection which I deem it necessary to notice. It is 
said that the heirs of Mrs. Packwood were not bound to warrant Stewart's title, 
and therefore they cannot set up any pretention to the title of the property on 
its retrocession. Nay, the eloquent counsel for the defendant, exclaim— 
“ Would they not have laughed to scorn any claim made against them as ven- 
dors? and if so, how can they possess the rights which the law gives to vendors 
alone?” What relevancy this discussion has to the case before the court is 
not so very apparent. It will be time enough to discuss and decide the ques- 
tion of warranty when it arises; for that question, whether it be decided in 
one way or the other, cannot exercise the remotest influence on the proper 
decision of the question before the court. But suppose it was otherwise, is it 
not somewhat strange that gentlemen learned in the law should boldly assume 
a position so utterly untenable on the plainest principles of law? When the 
heirs of Mrs. Packwood accepted the community of acquets and gains which 
had existed between their ancestor and her husband, they became liable for 
the payment of one-half of all the community debts. Now suppose Stewart 
had been evicted from the plantation by a paramount titleafter the death of Mrs. 
Packwood, and the acceptance of the community by her heirs, would they not 
have been responsible to him for one-half of the price paid by him? No, say 

_ ‘the learned gentlemen, such a claim would have been laughed to scorn! But 
I ws that they might have laughed as much as they pleased, but they 
would have discovered the application of the adage rira bien gui rira le der- 
nier. Weare gravely told that they would not have been bound to warrant 
Stewart's title because after Mrs. Packwood’s death, her husband inherited the 
notes or money representing the price. But what effect could that produce on 
the legal rights of Stewart growing out of the contract of the sale of com- 
munity property situated in Louisiana? This contract, although entered into 
in New York, was of course governed by the real statute of Louisiana. By 
that law warranty is of the nature of the contract of sale. On whom is that 
obligation imposed? On the vendor? Who was the vendor of the plantation 
to Stewart? It was Samuel Packwood, acting as the head and master of the 
community, and by the acceptance of that community after its dissolution b 
the death of his wife by her heirs, those heirs became as much vendors as if 
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their names had been inserted in the contract of sale itself; and of course they Avavsra Ixs. Co. 
subjected themselves to all the obligations imposed by the contract. Who ma hs 
have received the price or what may have become of it is perfectly immateria 
Whether Samuel Packwood threw it into the Mississippi or squandered it in 
any other way, cannot release the heirs of his wife from the obligations incur- 
red by them by the acceptance of the community. Nor is ‘it of any import- 
ance whether the notes belonged to him at the death of his wife, or whether 
these notes were a part of the community before her death or not. It is obvi- 
ous that the source of the obligations of the heirs of Mrs. Packwood is the con- : 
tract of sale, and will it be seriously contended that those obligations could be a 
extinguished or modified guoad Stewart, by the direction that might be given 
subsequently to the proceeds of the sale, whether by the operation of law or 
by the aid of other parties without the consent of Stewart ? 

I have thus far argued this case on the hypothesis that the community of 
acquets and gains continued after the removal of Packwood and his wife from J 
Louisiana, in 1836, so far as the property then acquired was concerned, and that . 7 
it was dissolved only with regard to future acquisitions, as decided by the old 
Supreme Court in the case reported in 12 Robinson’s Rep., 859. But such I 
humbly conceive is not a correct exposition of the community law of Louisiana. 

The community of acquets and gains is the creature of the law of Louisiana, 
and is entirely unknown to the legislation of every other State of the Union. 
The law regulating it is a real statute operating immediately and directly on 
the property itself, and can of course have no extra territorial effect. On what 
ground, then, can it be contended that the interest of the wife in the commu- 
nity property, can be divested by the femoval of the spouses from this State ? 
To say, that although the community is dissolved, by that removal as to all future 
acquisitions, but that it continues to exist as to the property acquired during their 
residence in this State, and that the husband as the head of the community, 
retains the right of selling such property, is a gross and palpable fallacy. The 
community, which had its inception by the effect of a real statute, from the 
moment the parties moved into this State, naturally ceased to exist from the 
time when their removal from Louisiana exempted them from the dominion of 
its laws. From that period, the legal partnership was dissolved, and the pro- 
perty acquired during its continuance, was held py the spouses in common, 
subject to the payment of the community debts. The power of the husband 
to sell the community property is given to him by the laws of this State, as an 
incident to the community, and it must therefore necessarily be limited to the 
duration of the community. That this is the correct view of the subject seems to 
me to be too clear-to admit of a doubt. If so, what becomes of the argument 
that the notes given by Stewart were Samuel Packwood’s individual property ? wil 


Benjamin'& Micou and Bradford and Hennen, for defendants. 


The third question which arises in the cause is the effect of the retrocession 
made by Stewart to Packwood. It is contended by plaintiff that this retroces- 
sion places the plantation in the same condition as if it had never been sold, 
and that it became again the property of the community which owned it when 
it was sold. 

It might be sufficient to rely on the authority of the decision already made 
in this cause in 12 Rob. Rep., 366, and on the reasoning of Judge Bullard, then 
the organ of the court. But that decision is so strenuously impugned by the 
opposing counsel, that we deem it our duty to offer such further arguments in 
its support as have been suggested by our examination of the cause. 

It is to be observed that the sale by Packwood was made by consent of his wife : 
that it was made in New York: that the price was there received by the husband 
with the wife’s consent, whilst both husband and wife were domiciled in New 
York, and that at the wife’s death the notes which formed the consideration of 
the purchase, were in the husband’s possession in New York, and, by the law 
of that State, were his personal and exclusive property. But admitting, for 
the sake of argument, that these notes were not the separate and exclusive 
property of Packwood at his wife’s death, and that one-half of them belonged 
to her succession, it is perfectly clear that they formed no part of her Lowis- 
iana succession ; that their situs was in New York, and that Packwood cannot 
be called on in Louisiana to account for the administration of his wife’s New 
York estate. The domicil of his wife having continued in New York for four 
years before her death, that was the proper place for the opening of her suc- 
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oe aang t Ixs. Oo. — and ran’ was se princi Smee aprend administration in Lonis- ~ 

sy Pacxwoop. being merely ancillary: this principle is familiar and was fully recognised 

a in the case of Gravillon v. Richards, Exr., 13 L. R., 297, wn tring A authori- 
ties are cited. 

If this principle be correct, it follows, that even on the supposition of Mrs. 
Packwood’s having died in the ownership of the oy, of the notes, the only 
right of an heir is to require of Samuel Packwood in New Yark, to render an 
account of her half of the notes. If he has used her half in acquiring the 

ion or ownership of property, which belonged to a third person at the 
date of her death, he may be responsible for the conversion of her assets to 
his own use; but, surely, it cannot be pretended, that the title to the property 
so acquired enures to the heirs of those assets. It is not believed that a case 
can be found in the books, in which it has ever been contended that real estate 
purchased by a trustee, vests in the cestui que trust, for the mere fact of the 
trustee’s using trust funds in making the purchase. Packwood had no right to 
acquire real estate for the heirs of his wife—to invest their assets in a planta- 
tion and slaves; and if he had taken a reconveyance in their names, his act 
would have been utterly null and void, as made without a semblance of au- 
thority. How, then, can it be pretended, that in acquiring title in his own 
name for his individual account, he really bought for them; and still further, 
how can it be pretended, for a moment, that after the title was recorded in his 
name and he. had conveyed to third persons, innocent and ignorant of the 
facts, they can be divested of their title, in favor of an heir, who may choose 
to say, that he adopts Packwood’s act in taking the retrocession, and elects to 
consider it as conveying a title to himself? 

But, independently of these considerations, there is an error lying at the 
ped foundation of the position assumed by the plaintiff’s counsel. It is assum- _ 
ed by them, that there was a simple rescission of the sale, by agreement, be- 
tween vendor and vendee—that there was what the French lawyers call a 
“ désistement.” The evidence in the cause, shows this assumption to be entire- 
ly erroneous. The sale was consummated by a delivery, and Packwood re- 
ceived an account of the price, under attachment proceedings, the sum of 
$4,192 55 from Lambeth & Thompson, and $9,157 27 from 7. J. Packwood, 
In addition to these payments, Stewart deposes, that Packwood, having obtain- 
ed a judgment against him for a part of the price, it was agreed that he should 

y to Packwood $2,800, and execute a sale of the plantation to him, and that 

ackwood should return the notes given for the price. 

So far, then, from a simple rescission of the sale having been agreed on, 
Stewart gave Packwood a transfer of the plantation and ¢ sum of $2,800, in 
addition to the amounts recovered from the garnishees, asa consideration for 
the return of his notes. It is an utter perversion of facts and of the plain 
meaning of language, to call an agreement of this kind, a simple rescission of 
a sale, which replaces the parties in the same position, as if a sale had never 
been made. The Code, art. 2040, defines the resolutory condition as that, 

_ which, when accomplished, operates the revocation of the obligation, “ placing 
matters in the same state as though the obligation had not existed.” But the 
art. 2041 provides as follows: ‘A resolutory condition is implied in all com- 
mutative contracts, to take effect, in case either of the parties do not comply 
with his MS this case the contract is not dissolved of right. The 
party complaining of the breach of the contract, may either sue for its dissolu- 
tion with damages, or, if the circumstances of the case permit, demand a 
specific performance.” . 

The contract between Stewart and Packwood was not dissolved at all, neither 
of right, nor by ment, but there was a re-sale for a new consideration, dif- 
ferent from that of the original sale. 

This point is discussed by Pothier, with his usual lucidity, in his treatise 
“Des Fiefs.” By the feudal law, the lord of the manor was entitled to a cer- 
tain duty on all mutations of property, which, under the customs of Paris and 
Orleans, amounted to one-fifth of the price, and was called “ profit de quint.” 
A question, therefore, frequently arose between the Seigneur and the vassal, 
whether or not there had been a real mutation. Pothier in this treatise dis- 
‘eusses the question whether there was due to the Lord this profit de quint 
when the vendor took back the property, because the yendee had not paid. 
The solution of this question evidently depends on the fact, whether there was 
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a simple rescission of the former sale—a mere annulling of the first contract — Avevera Ins. Oo. 


or whether there was a new contract of sale by the original vendee to the 
original vendor. ‘He says, then, after laying down the rule, that on a simple 
rescission of the original sale, the duty is not due; 

“Pour que le vendeur, qui rentre dans son héritage, ne doive pas un nou- 
veau projit, il faut qu’il y rentre précisément pour le méme priv qu'il Ta vendu; 
car, si la convention qu’il a eue avec l’acheteur pour y rentrer, contient quel- 
que différence dans les conditions avec le premier contrat, cette convention, dés 
lors, ne peut plus passer pour un simple désistement de ce premier contrat, 
_ elle forme un nouveau contrat de vente qui doit opérer un nouveau 

rofit. q 

, But there is still another difficulty, which plantiffs will find insurmountable, 
in the attempt to apply their doctrine of retroactivity, in this ease. There can 
be no retroactive effect, unless the parties to the sale and its rescission be the 
same, and in the same quality. Now, Samuel Packwood, in his sale, according 
to the theory of plaintiffs, acted as head of the community, and sold for the 
community. But, at the date of the re-sale, there existed no community, and 
it is, therefore, impossible that there could be a retroactive effect. Take the 
case of any two parties, instead of that of husband and wife; they sell for 
notes—one dies—the other purchases the property back in his own name from 
vendee. Can any one pretend that the heirs of the deceased became joint 
owners, by virtue of this purchase by the survivor in his own name, even 
admitting him to have wrongfully converted his deceased partner’s share of the 
price to his own use for the purpose of obtaining the re-sale? Clearly, not! 
and if authority be wanted on this point, Pothier again comes to our aid: 

“ Mais si le vendeur avait cédé ou légué la créance du prix a un tiers, et que 
Yacheteur abandonnait a ce cessionaire ou | $gataire I"héritage pour étre quitte 
du prix de la vente, cette convention serait une nouvelle vente qui opérerait 
un nouveau profit. Car cette convention ne pourrait passer pour un désiste- 
ment du premier contrat de vente, ce désistement ne pouvant se faire qu’entre 
les parties contractantes.” Pothier loco citato. 

If then the community sold, then there could be no désistement de la vente, 
because the vendor no longer existed, and the désistement can only take place 
between contracting parties. 

The right of rescinding a sale for non-payment of the price can only-exist in 
the party having a right to demand the price. Now if it be once admitted 
(and this whole branch of the argument proceeds on this admission), that 
there was a real sale to Stewart by Packwood and that Packwood was in lawful 
possession of the notes at the death of his wife, it is quite obvious that his 
wife’s heirs had no right to demand the price from Stewart. Then how is it 
possible that they who could not ask Stewart to pay the price, can become 
owners of property which was only given up by him because he was in 
default for the payment of that price. As the judge below well puts it in his 
reasoning, were the heirs of Mrs. Packwood bound towards Stewart as his ven- 
dors—could he have exercised any claim against them in the event of eviction ? 
Would they not have laughed to scorn any claim made against them as ven- 
dors? and if so, how can they possess the rights which the law gives to ven- 
dors alone? 

Both on reason and authority we consider the former decisions in this eon- 
troversy as unimpeachable and rely confidently on the affirmance of the judg- 
ment in favor of defendant. 

See case, No. 2,872, Johnson y. Weld, decided 26th April, 1853. 


Suet, C. J. (Voorntes, J., and Campse.t, J., concurring.) T have doubts 
whether, under the circumstances of the case, the notes having been received 
by Packwood in New York, where he and his wife were then domiciled, and 
being there in his possession after her death, a half interest in them vested in 
her heirs. Assuming, however, that such an interest, vested in her heirs on 
her death, grave difficulties remain. 

I concede that this matter is not res judicata against Mrs. Morton. But this 
very subject of rescission of the sale to Stewart, has been solemnly decided by 
the Supreme Court, after elaborate argument, in the case of Packwood’s succes- 
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sion, 12 Rob., 869; and to overrule their decision, upon the faith of which 
parties have acted and rights have been acquired, is a very grave thing and 
ought not to be done unless that decision be manifestly erroneous. This 
Iam not prepared to say. To effect a rescission of the sale, so as to replace 
parties in the same position as if a sale had never been made, the parties to 
the sale and the rescission should be the same. But on the death of his wife, 
. Packwood ceased to represent the community, and he did not even profess to 
represent it or the heirs of his wife, but took the title in his own name and for 
his individual account. Even if he had taken the title in the name of himself 
and his wife’s heirs, it would have been an unauthorized act, and not binding 
on them. But, I repeat, he did not do even that. He took the title to himself, 
and the recourse of his wife’s heirs against him, if any they have, is to make 
him account for their funds converted to his own use. 

I understand the opinion of Mr. Justice Ogden, as conceding the title was 
not in the heirs, unless they chose to adopt and ratify the unauthorized action 
of Packwood. But if they could so adopt and ratify, ought their election under 
the circumsiances to retroact so as to defeat the title previously acquired by 
White and Trufant? It seems to me it should not. 

I am therefore of opinion that the judgment should be affirmed. 

Oapen, J., dissenting, with whom concurred Bucnanay, J. The material 
facts which gave rise to the important questions presented in this suit, may be 
found stated at length in the reported cases of Succession of Alice Packwood, 
9 Rob. Rep., 4388 ; Succession of Packwood, 12 Rob. Rep., 334, and Morton et 
al. v. Packwood et al., 3 Ann., 170. 

The present plaintiffs are the assignecs of the rights of Mary and Ann Pack- 
wood, wife of George C. Morton, and one of the heirs of Alice Packwood. She 
was one of the parties in the case referred to of Morton et al. v. Packwood et 
al. In that suit she, in conjunction with her co-heirs, all children of Alice 
Packwood, set up a claim against the defendant, their father, to recover seven- 
tenths of an undivided moiety of a plantation called Myrtle Grove, and slaves, 
in the parish of Plaquemines, alleged to belong to the community which existed 
between their father and mother. The claim was resisted by a plea of res ju- 
dicata, which was sustained in regard to all the plaintiffs except Mrs. Morton, 
and her assignees have now revived the suit for that portion of the one un- 
divided moiety of the property to which she would be entitled if it is held to 
belong to the community. The grounds on which the claim in this case rests, 
are the same in every respect as those which are made the basis of the claim 
heretofore set up by the co-heirs of Mrs. Morton, and which was decided ad- 
versely to them in the case referred to of the Succession of Packwood, decided 
in 12 R. R. , 

The plaintiffs allege that Packwood and‘ wife were married in the State of 
Connecticut, and in 1804 they removed to the State of Louisiana, where they 
resided until 1836, when they removed to New York, and while residing there 
Mr. Packwood died in 1840. That while they resided in Louisiana, they ac- 
quired a large property, all of which belonged to the community. That, on the 
23d of May, 1840, Packwood sold the property in controversy, belonging to the 
community, to David Stewart, of Baltimore, for $100,000, payable in six equal 
instalments, for which notes were given. It is averred this sale was simulated, 
and did not change the title to the property. It is further alleged that if it was 
a real sale, the property reverted to the community by virtue of a retrocession 
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of the property to Packwood, made by Stewart on the 27th of July, 1848, in meee Ins. Co. 
consideration of the return of the six notes which he had given for the price. Packwooo. 

Oliver & Truefant, purchasers of the property from Packwood, since its retro- 
cession to him by Stewart, and the other heirs of Alice Packwood, are made 
defendants in the suit, and several grounds of defence are set up, which we 
shall notice in the order in which they are presented. 

The first, is the plea of res judicata, which it is attempted to sustain, by ~ 
showing that in 1844 some of Mrs. Morton’s co-heirs presented a petition calling 
on Packwood, as executor of his wife, for an account; which account. was ren- 
dered and duly advertised. That an opposition was made to it by the other 
heirs, on the grounds of the present action, and that the opposition was over- 
ruled, and the judgment overruling it sustained by the Supreme Court, on ap- 
peal. Mrs. Morton was not cited in those proceedings; she was in no manner 
a party to them; and her rights could not be in any manner affected by the 
judgment homologating the executor’s accounts. It is contended that the exe- 
cutor had a right to consider Mrs. Morton constantly in court as regarded all 
proceedings conducted by the counsel of Packwood, because his counsel were 
also the agents and counsel of Mrs. Morton, and instructed not to oppose his 
elaims. I am not aware that such a purely constructive presence in court, as 
that would be, has ever been held to constitute a person a party toa suit. The 
principle is well settled that either a citation to appear or an actual appearance 
in court is indispensable to affect the rights of a party by judicial proceedings, 
except in the case of creditors, where the law has declared public advertisement 
of notice to them to oppose an acccount equivalent to citation. The plea of 
res judicata is entirely unsupported. 

The next ground of defence is that of estoppel. It is urged that if the cir- 
cumstances do not justify the plea of res judicata in its technical sense, yet the 
plaintiffs, as assignees of Mrs. Morton are estopped from asserting this claim, 
because the adverse rights of Samuel Packwood were set up by her agent, with 
her consent and direct approval. To sustain this branch of the defence, coun- 
sel have called our attention to three letters in the record. The first is a letter 
from Mrs. Morton's husband to Henry Lockett, Esq., dated 17th October, 1840, in 
which he says that at the request of his father-in-law, Samuel Packwood, he 
encloses him a power of attorney from Mrs. Morton and himself, to represent 
them in the division of the estate, and makes enquiry whether his wife is en- 
titled to half of certain bank stock of Mr. Packwood, and to any monies de- 
posited in bank, previous to his wife’s death. A reply to that letter is written 
by Lockett & Micou, as follows: 

“We find that some of the other heirs of Mrs. Packwood who have a common 
interest with you, have employed separate counsel, and that questions are likely 
to arise between them and Mr. Packwood in the settlement of the estate. As 
we are specially engaged by Mr. P., you will perceive that the acceptance of 
your procuration might involve us in the representation of opposing interests ; 
Mr. L. would, therefore, prefer that you should send a power to some other 
person,” 

On the 5th December, 1840, Mr. Morton replies : 

“Your favor of 28th ult. has been received, and I duly appreciate the motives 
of honorable delicacy under the influence of which it was written. This only 
serves to confirm me in the selection of you, Mr. Lockett, as the agent of Mrs. 
Morton, and I beg, therefore, that the power may be executed according to my 
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te _-Avovera Iss. Co. original instructions. I beg to add, that it is the wish of Mr. Packwood you - 

ei Packwoon. should act, and that neither Mrs. Aforton nor I will, in any event, allow our re- 

eS lations to Mr. P. to assume a hostile attitude in the case, or our action or interest 
to come in conflict with his.” 

Under these instructions, Henry Lockett presented his petition to the court 
on the 17th March, 1841, praying the recognition of Mrs. Morton as heir, and 

” of himself as her agent; and a judgment was entered accordingly on the 31st 
of the same month. 

Lockett & Micou also acted as the attorneys of Samuel Packwood as executor 
of his wife, and on their petition as such, an inventory of the succession was 
ordered, and made on the 24th December, 1841. On the making of this inven- 
tory, Henry Lockett appeared as agent of Mrs. Morton, and signed it. The in- 
ventory did not contain any reference to the Myrtle Grove plantation, or its 
crops; and on this ground Dorsey & Neville, representing two other heirs, pro- 
tested against it. But Mrs. Morton did not join in the protest, and the inven- 
tory was homologated by a judgment of the court. 

These are the material facts from which it is urged that it would be contrary 
to equity and good conscience for Mrs. Morton to set up a claim to this property 
against Oliver & Truefant, who, it is said, had a right to suppose when they 
became the purchasers of the property that, from these acts of Mrs. Morton 
and her husband, they did not pretend to any claim whatever on the property. 
Considering that, when the above letters were written, the retrocession of the 
property from Stewart.to Packwood had not been made; considering that the 
right now set up, if existing, is purely the creature of the law, I am at a loss to 
comprehend why the willingness of Mrs. Morton, at the instance of her father, 
to employ for herself the same counsel employed by him, should involve her in 
the loss of her rights, by the silence and inaction of herself or her agents. 
These pleas being disposed of, it remains to consider the question of title pre- 
sented by the facts, as before stated. 

There is no evidence whatever of the deed from Packwood to Stewart being 
simulated. The stipulation which is proved to have existed, securing to the 
purchaser the privilege of canceling the sale at any time before the final pay- 
ment of the whole purchase money, upon a proper allowance of indemnity to 
Packwood, the seller, did not render the contract null. The right to cancel the 
sale depended upon a proper allowance of indemnity to Packwood, and this was 
not a potestative condition. Touillier, vol. 6,497. Duranton, vol. 2, No. 30. 
The last and most important qaestion in the cause, is the effect of the act of 
retrocession made by Stewart to Packwood. The case decided in 12 Rob. R, is 
direct on this point, and if the decision is correct, it settles the controversy. The 
learned Judge, now deceased, who was the organ of the Court when that deci- 
sion was made, uses the following language: ‘There is no doubt that in cases of 
retrocession, properly speaking, the effect is to re-invest the title, as if no aliena- 
tion had taken place; but that presupposes that the capacities of the contracting 
parties remain unchanged. Now, according to the pretensions of the heirs of Mrs. 
Packwood, her right to one-half of the notes, representing the price of the plan- 
tation, became, on her death, irrevocably vested in her heirs; and we repeat 
that Packwood ceased to represent a community and the heirs of his wife.” 
From these premises, is it a legal conclusion that the retrocession did not have 
the effect which it is admitted by the Court it would otherwise have had, of re- 
investing the title, as if no alienation had been made? As Packwood, at the 


















NEW ORLEANS, FEBRUARY, 1854. 


death of his wife, was still in possession of the notes given by Stewart for the Aces Cer 


price of the plantation, the heirs of his wife were seized, immediately on her 
death, with the right to an undivided moiety of those notes, unless the fact of 
the removal of the residence of Packwood and wife to New York is to be consid- 
ered as producing a difference in the rights of the parties, but I cannot see why 
such an effect should be produced. The plantation and slaves in Louisiana, it 
is admitted, continued to belong to the community, notwithstanding the removal ; 
the notes represented the price of the property, and the community must be 
considered entitled to the price, as being the owners of the property sold. It is 
true that if the price had been paid, and had gone into the hands of the hus- 
band, before the death of his wife, he could have disposed of it as he pleased, 
and would have owed no account to the heirs; but as the price remained unpaid, 
the heirs of the wife had the same right to the price that they would have had 
to the property if it had never been sold. 

When Packwood sold the property, although as head and master of the com- 
munity, he had a right to sell it, even without the consent of his wife; yet he 
sold it for her as well as for himself, because it was common property. If she 
had been living when the sale was canceled, on account of the non-payment of 
the price, Packwood would have been considered, in the eye of the law, repre- 
senting his wife, as partner in community, in the act of retrocession as well as 
in the original sale ; but the wife died before the retrocession, and her heirs be- 
came immediately seized of her rights. Why should a different effect be pro- 
duced, because the moiety of the price then belonged to the heirs instead of to 
the wife? Under that change of circumstances, without the consent of the 
wife’s heirs, Packwood was perhaps incompetent to make the contract of rescis- 
sion; but as only half of the price of the property belonged to him, and the con- 
sideration for rescinding the sale, was the canceling of all the notes constituting 
the whole price, he must be considered as having undertaken to represent the 
heirs of his wife, and as having their title re-invested, as well as his own. By 
claiming the property, the heirs ratified the act. The legal consequences of the 
rescission of the sale, which fix the character of the title to the property, seem to 
me to be entirely independent of the right of Packwood to represent the heirs of 
his wife. If it be one of these consequences of a rescission of the sale, on ac- 
count of the failure of the purchaser to pay the price, to replace the parties in 
the same situation as if the sale had never taken place, it follows that the pro- 
perty, when retroceded to Packwood, must be considered as held by the same 
title as that by which he possessed it, at the date of the transfer to Stewart, 
which was a title in community. 

On this subject, Touillier, in his Treatise on Obligations, says, that rescissions 
and even dissolutions of contracts, for a cause, going back to the origin of the 
agreement, are not considered as alienations properly so called, but rather as a 
return to the former ownership which has not ceased to exist, or was only sus- 
pended. This principle he applies to the case of a dissolution ofa sale for want 
of payment of the price, which he says is a cause going back to the origin of the 
contract, as the sale is always made under the condition expressed or implied, 
that the price shall be paid. See Touillier, vol. 4, Nos. 589, 548 and 550. 
Table 3, Contracts et Oligations conventionable. 

The article 2040 of the Civil Code, declares that the dissolving condition, 
when accomplished, operates the revocation of the obligation, and places matters 
in the same state as though the obligation had not existed. Packwood had a 


Packwoop. 


- SUPREME COURT OF LOUISIANA, 


A Ins. Co. right to claim the dissolution of the sale, by virtue of that dissolving condition, 
Pact won. implied in all commutative contracts, and the effect spoken of in Art. 2040, as 
necessarily results from an agreement to rescind the sale for that cause, as 
from a judgment decreeing the rescission. Fulton v. her husband, 7. R. R., 75; 
Martee v. Roach’s Syndic,8 La. R., 83; Power, Tutrix, v. Ocean Insurance - 
Company, 19 La. R., 80; Chrétien v. Richardson,7 Ann. R., p. 2; Touillier, 12 
V. No. 195. 

It is contended by defendant’s counsel that the contract between Packwood 
and Stewart was not a rescission of the sale, but a re-sale for a new considera- 
tion: that a sum of $2,800, in addition to certain sums recovered by suit, toge- 
ther with the property, was given by Stewart to Packwood, as a consideration for 
the return of his notes. Stewart had enjoyed the revenues of this plantation 
from the time of the sale, in 1840, until July, 1843. ‘These revenues he was 
bound to return, as one of the effects of his failure to pay the price, and the 
consequent rescission of the sale. .The evidence satisfies me that all the money 
paid by Stewart formed part of the revenues received by him from the property ; 
and from a letter of Packwood to his counsel, it is evident that the $2,800 was 
paid only as compromise or settlement of the amount thus due by Stewart. The 
argument which has been urged, that, at most, Packwood could only be viewed in 
the light of a trustee for the heirs of his wife, having used their half of the price in 
procuring the retrocession from Stewart, assumes that it was a purchase of the 
property from Stewart, when according to my opinion, it was merely an act re- 
instating Packwood in his original title. His vendees were bound to ascertain 
the nature of that title, at the date of the transfer to Stewart, and they incurred 
only the same risk which every purchaser, under our system of community 
incurs, as the title to property of the community is generally taken in the name 
of the husband alone, it being, in my opinion, the legal effect of the rescission 
of the sale to Stewart to place the title where it originally was in the community, 
the title of the heirs.of Mrs. Packwood must be considered as a legal and not 
merely an equitable title ; but if it were properly to be regarded as an equitable 
title only, Oliver & Truefant were not. purchasers without notice, as the deed to 
them, on its face, discloses the existence, in my opinion, of such a claim. 

I conclude that the plaintiffs are entitled to recover the property claimed in 
their petition ; and that the judgment of the Court below ought to be reversed 
and the cause remanded, to settle the question of rents and profits. 

Bucuanan, J. I concur in the above opinion of Justice OapEn. 

Re-hearing refused. : 


A. P. Bernea v. Govey Hoop. 


Arbitrators, before examining the difference to them submitted, shall take an oath before a Judge of 
Justice of the Peace, to render their award with integrity and impartiality in the cause. ©. 0. 3078. 


Parol evidence is incompetent to eke out an award, deficient in the essential formality of an oath or 
the arbitrators. 


PPEAL from the District Court of the Parish of Carroll, Perkins, J. _ 
Drew, Bonner & Short, for plaintiff, cited 2 M., 305. Selby, for defendant 
and appellant: 
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The plaintiff sues upon what he calls an award, written by his counsel, (tes- | Beruwa 
timony so written would be rejected, 10 M. R., 441; 7 N. S., 321,) which would saeeeit 
give Hood his own property, stable, notes, accounts, books and assets, connected 
with the stable, and make him pay all the debts connected with the stable, in 
the name of A. P. Bethea, or otherwise; and pay the plaintiff one hundred dol- 
lars a month, from Dec. 1849, till October 13th, 1852, and 8 per cent. interest 
upon the total amount, $3340, since Oct. 18th, 1852. 

Under the pleadings, the award only was admissible in evidence, and the o- 
District Court erred in admitting the parol proof. 9 L. R.,174. 3L. R., 848 : 
and350. 3N.S., 180. The submission only authorized the arbitrators to say Bf. 
what Bethea’s services should bea month, since or from the year 1850. The a 
award is null, because: Ist: The arbitrators were not sworn. L. C. 3078, and 
8086. 3M.R., 317. 9M. R204. 15 L. R., 424. La. or Greiner’s Digest, 

p. 182 et seg. 2d: The defendant was not notified of the time or place of the 
meeting of the arbitrators, and had no opportunity of introducing his proofs, 
&e. L. C., 8077 and 3080. Had the arbitrators heard any evidence, called the ola 
parties before them, or even attempted a statement upon which to base an award ; 
it might have occurred to them to consider whether Bethea, with his er - 
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lived all the time without receiving anything from Hood. 16 L. R., 362. 3 
The arbitrators exceeded the powers submitted to them. Greiner’s Dig., 
182 et seq. SS 
The testimony of Wagnon is much relied on by plaintiff, that when the award  . 
was read to them: “ Hood said it was all right, and Bethea said it was all | 
right, and each treated in Shavetail.” Proof of such declarations are the weak- | 
est of all kinds of testimony, under any circumstances. 13 L. R., 418. 11 L. | 
R., 187. 9 L. R., 410-562. 6 Ann. R., 763. This is also for more than $500, eS 
for $3340, and the testimony of one witness is insufficient to establish it. L. 
C., 2257, and this witness had been one. of the arbitrators; and at the time it 
does not appear that Hood knew of the irregularities, that it was necessary 
that they be sworn, and that they had not been sworn, nor of the effect of 
them. 12 L. R., 465-12; R. R., 152. 
Bucnanay, J. This is a suit to render executory an award of arbitrators. 
The defendant opposes the said award on the following grounds of inform- 
ality : 
Ist. That the arbitrators were not sworn. 
2d. That the defendant was not notified of the time or place of the examin- 
ation of the matters submitted. 
8d. That the arbitrators decided without having any evidence or testimony. 
4th. That the arbitrators have exceeded their powers under the submission. 
The first, third and fourth of these grounds of objection are sustained by the . 
evidence; but for the purpose of this decision, it is only necessary to notice 
more particularly the first. 


Neither the submission nor the award make any mention of the arbitrators 
having been sworn; and two of these arbitrators, being called by plaintiff as 
witnesses in the case, testify that they were not sworn. 


The want of this formality is fatal to the award. The Civil Code, article 3078, 
requires that arbitrators, before examing the difference to them submitted, shall 
take an oath before a Judge or Justice of the Peace, to render their award with 
integrity and impartiality in the cause. This article is copied literally from the 
Code of 1808, p. 422, Art. 13. Harrod v. Lewis, 3 Mart. Rep., 318. The case 
of Talcott v. McKibben, 2 Martin, 298, does not conflict in the least with this 
provision of the law. That was a case left, by consent of parties, and an order 
of court entered upon such consent, to five merchants named in the order, 
whose report was to be made the judgment of the Court. And even in that 
case, although from the language of the decision it might be inferred that the 
oath of referrees, under the circumstances, was not material, yet we find from 
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the argument of the counsel as reported, that the report itself stated that the 
referrees were “first duly sworn.” 


The counsel of the plaintiff in argument has urged upon the attention of this 
Court the evidence of one of his witnesses, that defendant had acknowledged 
the correctness of the award. But we do not understand the merits of the con- 
troversy between these parties to be before us. This action is not an appeal 
from the award of the arbitrators. C. C., 3096. And it seems to be settled in 
the case of Sharky v. Wood, 5 Robinson, 326, that parol evidence is incompe- 
tent to eke out an award, deficient in the essential formality of an oath of the 
arbitrators. ‘ 


It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed, and that this suit be dismissed at cost of plaintiff in both Courts, 
without prejudice to the rights of the parties in asserting their original demands 
against each other according to law. 


Stmet, C.J. The action is brought upon an award of arbitrators ; the sum 
claimed under the award is $3340, with eight per cent. interest from 18th Octo- 
ber, 1852. The defendant resisted the action upon the grounds, that the arbi- 
trators were not sworn, that he was not notified of the time or place of examin- 
ation, that the arbitrators heard no evidence, that their decision was unjust and 
exorbitant, that they have allowed him no credits, had no statement of the mode 
in which they arrived at their conclusions, and had exceeded their powers, 
There was judgment in favor of the plaintiff for the amount claimed, and the de- 
fendant appealed. 


In argument here the validity of the award has been questioned on several 
grounds, a portion of which only I proceed to notice. 


The agreement for arbitration is in these words: “ We the undersigned do 
hereby agree to appoint two disinterested persons to say what A. P. Bethea 
shall receive per month for keeping the livery stables known as A. P. Bethea’s, 
and also for attending to other business which he had in his care. Should the 
two first persons not agree, then the said persons may call on the third person, 
and whatever they may determine, we the undersigned agree to abide by, from 
the year 1850 to the present day, 13th October, 1852. 

(Signed) Govey Hoop, 
A. P. Beruea. 


The award bears date on the same day, and is as follows: 


“The undersigned arbitrators, to wit: John Righter, appointed and selected 
by Govey Hood, in pursuance of the above submission, and Hamilton D. Wag- 
non, appointed by A. P. Bethea, after consultation, could not agree. We then 
selected Robert N. Campbell, according to the above submission, and thereupon 
proceeded to award as follows: Govey Hood is to take the stable with all the 
property belonging thereto, and is to have all the book accounts, notes and 
assets, connected therewith, and the said Hood is to pay, and is hereby made 
responsible for all costs made by the stable for all purposes connected therewith, 
either in the name of A. P. Bethea or otherwise. And the said Hood is farther 
awarded to pay to said Bethea the sum of one hundred dollars per month from 
the first day of January, 1850, up to the thirteenth day of October, 1852. Said 
award is made as cash at this date. And should the said Hood fail to pay cash, 
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then this is to bear 8 per cent. interest from this date. This done, and this pro- § Bermma 
ces verbal made, this 13th day of October, A. D. 1852. Hoop. 
(Signed) Joun Ricurer, 
H. D. Waenon, 
R. N. CaMpBe.t. 
It is obvious, from a comparison of the agreement and award, that the refe- 
. rees exceeded their powers. They were to say what Bethea should receive per 
month for keeping the livery stable and for attending to other business which 
he had had in his care. The general expressions, ‘“‘ whatever they may deter- 
mine we the undersigned agree to abide by, from the year 1850 to the present 
day, 13th October, 1852,” cannot, in themselves at least, be considered ag, en- 
larging the purpose of the submission, so as to cover all matters in dispute be- 
tween the parties. But the arbitrators have gone much further, have closed 
the entire accounts of the establishment, and while they restore its exclusive 
possession to Hood, make him answerable for all liabilities connected with it, 
either in the name of Bethea or otherwise. 

The difficulty presented by this stretch of power on the part of the arbitrators 
is increased by a consideration of testimony, which was received without objec- 
tion at the trial, respecting their proceedings, by the nature of the transactions 
between these parties so far asthey have been developed by the evidence, which 
is certainly very meagre, and by a fact apparent on the face of the award. 

We gather from the evidence oral and documentary, that Hood, being the 
owner of the livery stable, had employed Bethea to carry it on, whether as a 
mere agent or as a partner does not appear. This state of things seems to have 
lasted nearly two years, and must have involved extended accounts of receipts 
and expenditures. The arbitrators disposed of the whole matter in a brief con- 
sultation on the day of the submission. They heard no testimony, are not 
shown to have examined any accounts, nor to have received any explanations, ’ 
or heard any formal discussions from the parties or their counsel. Disagree- 
ing, they named and sent for an umpire, Campbell, who says he knew nothing 
about the matter until five minutes before he acted; that the only question 
seemed to be, how much wages plaintiff should receive ; that they took no evi- 
dence in his presence ; that at the time of the arbitration, Hood sat at the door 
of the stable, and Bethea was walking in the stable, but he could not say whether + 
Hood knew what they wanted with him, Campbell. Another of the arbitrators BF 
says neither Hood nor Bethea knew what the arbitrators were doing, nor what ; 
was the difference between him and his co-referee. 

There is a precipitancy and looseness in these proceedings, which leaves our 
minds dissatisfied with tke conclusions of the referees; and the difficulty is 
much enhanced by a consideration of the very unusual circumstance of a person 
being employed for so long a time in such a capacity without any payment on 
account for his services. 

It is true there is evidence of oral admissions by the defendant as to the cor- 
rectness of the award; but this testimony is weakened by the consideration of 
the amount involved, and that the referees themselves could not have had a very 
accurate acquaintance with their duties or the subject matter, since they had 
to apply to a third person to write the award, not knowing how to do it. 

On the whole, I am not able to come to a satisfactory conclusion as to the 
merits of this controversy, and therefore concur in the reversal. 
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Marsnatt & James v. Fatt & Co. anv Fart & Wirson.—Scuarrer, 
Roserts & Co., Third Opponents. 


The transitus of goods is not at an end when they are in the hands of an agent for transmission to the 
vendee, and on the insolvency of the vendee, the vendor may retake them, although they may 
have been attached by a creditor of the vendee. 4 . 

There were two suits brought by the plaintiffs, one of which was for only $157 and interest. Held: 
‘considering the manner in wich the parties thought proper to try them in the Court below, virtually 
consolidating them, the motion to dismiss as to one of the suits should not be entertained against the 
apfellants. 


PPEAL from the Second District Court of New Orleans, Reynolds, J. 
M. M. Cohen, for plaintiffs. Hamner and Hays, for opponents and appel- 
lants : 

Suet, C.J. Schaffer, Roberts & Co. have appealed from the judgment 
dismissing their third opposition. 

It appears the guvods were sold in Philadelphia, by S. R. & Co. to Wilson, a 
resident of Texas, and were shipped, by a bill of lading dated October, 1852, by 
S. R. & Co., marked W. LZ. Wilson, Marion, Texas, and consigned to M. B. 
Cooper & Co., of New Orleans. After their arrival in New Orleans, in Decem- 
ber, 1852, Marshall & James brought suits by attachment against J. NV. Fall & 
Co. and Fall & Wilson, of which houses Wilson was a partner, and garnisheed 
M. B. Cooper & Co. Thereupon S. R. & Co. filed a third opposition and as- 
serted their right of stoppage in transitu. 

The insolvency of Wilson is, we think, satisfactorily shown, independently of 
the testimony of Waul, to which exceptioti was taken. 

So far as the evidence informs us, I. B. Cooper & Co. were nothing more 
than agents for the transmission of the goods to the vendee. It cannot there- 
fore be said that the transitus-was at an end, and that the right of stoppage 
had terminated. See Kent’s Com., vol. 2, p. 544. Smith’s Mercantile Law, 
452; Hipp v. Glover, 15 La. 464. Cross on Lien’s, 369. 

There are two suits brought by the plaintiffs; one of which is only for $157 
with interest. But considering the manner in which the parties have thought 
proper to try them in the Court bélow, virtually consolidating them, we think 
the motion for dismissal as to one of the suits should not be entertained against 
the appellants. 

It is therefore decreed that the judgment of the District Court, dismissing the 
opposition of Schaffer, Roberts & Co., be reversed, and that the goods in the 
hands of the garnishees, I. B. Cooper &. Co., comprised in the bill of lading of 
the shipment by said Schaffer, Roberts & Co. to said M. B. Cooper & Co., be 
relieved from the garnishment of the plaintiffs, and that as to said plaintiffs 
the said opponents have leave to retake the said goods; the costs of said oppo- 
sition in both Courts to be paid by the said plaintiffs. 

Application for re-hearing refused. 


\ 
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L. E. Smuonps, Testamentary Executor of Cresswell, v. Mrs. Joun B. 
Byrne et als. 


Parol evidence, if objected to, cannot be received to prove title to a slave. 

A judicial admission by an universal legatee can in no manner whatever affect or impair any rights 
which may be acquired by legacy under a particular title. 

C. C., 2255. on 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Wolfe & Singleton, for plaintiff. y 
J. Ad. Rozier, for Mrs. Cresswell: 


The verbal sale is clearly proved by the testimony of Wise and Martin, and 
actual delivery of the slave was made previous to the death of Cresswell. Mar- 
tin informs us that “he was hurrying Cresswell to make a bill of sale, but he 
said it made no difference, the slave had been sold, and the sale was good : 
without it.” The sale was perfect. C. C. 2255. A price was agreed on, and ‘ 
actual delivery made. The sale is considered to be perfect between the parties, } 
and the property is of right acquired to the purchaser, with regard to the seller, 
as soon as there exists an agreement for the object and the price thereof, al- 
though the object has not yet been delivered, nor the payment made. C. C. 
24381. 

The words, “ with regard to the seller” clearly indicate, that a verbal sale of - 

. an immovable, as between the parties, is valid. As to third parties, the case is 
different. Widow Byrne could object, in ordinary cases, to the introduction of 
testimonial proof. But here we see, by her answer, that she herself sets up a 
verbal sale. The universal legatee admits the fact. Who, then, kas the right 
of insisting on the rejection of parol proof? Surely, not the executor of the 
vendor; and the slave sold, it is unnecessary to add, not being a party to the 
suit, and for other reasons too obvious, has no right to contend that a written in- 
strument of sale should have been executed. (Before the institution ot this suit 
Sarah Cresswell had been recognized as universal legatee, and been put in pos 
session of the succession)—See Commentaries of Troplong on art. 1583, C. N. 
The case of Morgan v. McGowan, 4 M. R., 209, quoted by the lower Court, has 
no application whatever to the suit now before this Court. 

The parol sale of an immovable is not void; either under the old or new 
Code; if a party acknowledge the agreement, or permit parole evidence of it to 
be given, it will be enforced. A contract is to be considered abstractly. free 
from its form,—the instrument which is the evidence of it; the one is the nut, 
the other the kernel. The writing is resorted to, in order to perpetuate the 
remembrance of the contract, but it is not of its essence. The Civil Code, 310 
and 241, requires every covenant tending to dispose of a slave to be written. 
But it does not avoid a covenant, since it provides, that if a covenant be denied, 
its existence shall not be proved by parol; a negative pregnant with the affir- 
mative that it may, by the admission of the party in the pleadings in his judi- 
cial confession, etc. Wells v. Hunter, 5 N.S., 119; 4 La., 22; 4 Ann. 39. 3 


H. B Cenas for Mrs. Byrne. 

Vooruies, J. The testamentary executor of Elihu Cresswell, deceased, sues for 
the recovery of a siave named Roger Sumner, alias George, as belonging to the 
succession of the testator, “‘whose last will and testament ordered freedom to be 
given to all slaves belonging to him at the time of his death.” 

The defendant sets up title to the slave in dispute under an alleged verbal 
sale, accompanied by actual delivery, from Elihu Cresswell, made to her some- 
time previous to his death ; and avers that she has ever since been in possession 
of said slave as sole owner. 

This case comes up upon a bill of exceptions to the opinion of the District 
Court, ruling out parol evidence to prove title to the slave George, as averred in 
the defendant’s answer. We do not think the District Court erred in rejecting 
13 
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the evidence. It is clear to our minds that this case does not constitute one of _ 
the exceptions recognized under the general rule laid down in Article 2255 of 
our Code. 

It is equally clear to our minds, that the judicial admissions of a universal 
legatee can in no manner whatever affect or impair any rights which he acquired 
by legacy under a particular title. 

We are not prepared to say that the District Court erred in refusing to grant 
a new trial on the grounds urged by the defendant and warrantor. 

It is therefore ordered, adjudged and decreed that the judgment of the Dis- 
trict Court be affirmed, with costs in both Courts. 

Re-hearing refused. 





Strate or Lovistana v. Wm. Gates. 


The record of conviction should show that the jurors who tried the issue were sworn. 

Where the jury was sworn, and that fact can be proved, the record of the lower Court may be so 
amended as to supply the omission; and thus completed, it may, under a writ of certiorari, be laid 
before the appellate Court. 


PPEAL from the District Court of the parish of Madison, Richardson J. 

Isaae E. Morse, Attorney General, for the State. Stacy, Short & Parham, 
and Roselius, for defendant. 

Campse.t, J. This appeal is prosecuted from a judgment sentencing the ap- 


pellant to imprisonment at hard labor. 

Among other matters of error, it is assigned as ground for the reversal of the ‘ 
judgment, that it does not appear of record that the jury on whose verdict the 
judgment was.rendered were sworn. 

It is doubtless true as contended by the Attorney General, that whatever is 
alleged in arrest of judgment, must be such matter as would have been suffi- 
cient on demurrer. This is the general rule; but it necessarily has relation 
alone to such matters of law as are apparent on the record of the indictment, 
and cannot be so extended as to exclude, after judgment, an assignment of error 
for reversal (not in arrest) based on matters appearing on the record of con-_ 
viction, which record must contain, in substance at least, a statement of the 
whole proceedings. 

A material objection, says Mr. Chitty, 1 Cr. L., 752, to the record of the judg- 
ment will be sufficient to procure its reversal. 

We think that the record of conviction is defective, in not showing that the 
jurors who tried the issue were sworn. The original entry on thé minutes 
enumerates the jury ; but does not state that they were sworn, and this material 
fact cannot be supplied in a criminal case by the presumption of omnia rite acta, 
but should appear upon the record itself. Beale v. Campbell, 1 How. Miss. 24; 
Irwin v. Jones, ib., 494 ; 2 Blackford’s Reports, p. 272. See also the forms of 
records of conviction at the assizes, to be found in the appendix to the 4th 
Blac. Com., in each of which, after the recital of the names of the jury, is added 
“who being elected, tried and sworn,” etc. 

If the jury were regularly sworn, and the Clerk omitted to make the entry 
on the minutes, it would have been within the province of the Court in the ex- 
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ercise of an inherent power, to have directed, upon proper suggestion, that the suae La. 
minutes should be so corrected as to conform to the facts which really existed;  Garzs. 
for it is well settled that whenever errors or omissions in ministerial acts in 

criminal proceedings, are satisfactorily shown, they may be amended at any 

time; and it has even been held that it is no objection to the amendment, that 4 
it was intended to supply an omission which occurred when a different Judge 2 
presided, 1 Ch. C. L., 885, 6; 1 Saund., 249, v. 1; 4 East., 175, State v. Polke, d 
2 A. 745. 

If the jury were sworn, and that fact could be proved, the record of the Court 
could have been so amended as to have supplied the omission; and thus com- 
pleted, it might, under a writ of certiorari, have been laid before us on the 
appeal. 

The judgment of the District Court is therefore reversed, and the case re- 
manded for a new trial. 


BS 
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G. L. Brown v. W. Tuomas. 





In an action by an endorsee against the maker of a promissory note a judgment by default was con- 
firmed without proof of the signature of the maker, and the endorser who was payee. Held: that 

the proper judgment is one remanding the cause for further proceedings and not one of non-suit. 

PPEAL from the Fourth District Court of New Orleans, Reynolds, J. D. 
N. Hennen, for plaintiff. Mott & Fraser, for defendant and appellant. 

Bucnanan, J. The defendant has appealed from a judgment confirming a 
default, rendered against him as maker of a note to the order of Hyde & 
Oglesby, protested at maturity for non-payment. The plaintiff sues as endorsee, ‘a 

The appellant assigns for errors in the judgment : q 

Ist. That the supplemental petition was not legally served. 4 

2d. That no proof was offered of the endorsement of the payees. 

The first of these points is not tenable. The supplemental petition was 
served in the mode directed by Art. 199 of the Code of Practice. 

Upon the second point the record contains no statement of facts, nor any evi- a 
dence of the signature of the payees. The certificate of the Clerk of the Dis- 2 
trict Court is, that the foregoing pages contain a full and complete transcript of eo 7 
all the proccedings as well as of all the documents filed and evidence adduced q 
in the case. 4 

This certificate fulfils the requirements of the law. Co. Pr., 896; 5 L. R., 
293; 12 L. R., 476. 

The plaintiff’s case appears to be wanting in evidence indispensible to his 
right of recovery. 12 Rob., 518. 

The case in 15 L. R., 232, relied on by appellee, differs in the essential par- 
ticular, that the certificate in that case was, that the transcript did not contain 
all the evidence. 

Judgment reversed, and judgment of non-suit, with costs in both Courts. 

Judgment on a re-hearing. 

Bucnanan, J. In this case, being a suit by endorsee against maker of a prp- 
missory note, there was judgment by default in the Court below, confirmed 
without proof of the signature of the payee and endorser, through whom the 
plaintiff claimed. 
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We are satisfied that the proper judgment in such a case, upon the appeal 
taken by defendant from the judgment confirming the default, is a judgment 
remanding the cause for further proceedings, and not a judgment of non-suit. 
See case of Yourg v. Talbot, 12 R. R.; also Florance v. McFarlane, 15 L. R. 

It is therefore adjudged and decreed that the judgment heretofore rendered 
be set aside; and it is further decreed that this cause be remanded to the Dis- 
trict Court for further proceeding upon the judgment by default. The appellant 
to pay the costs of this appeal. 


Succession or Cuartes THompson. 
Amprose Lanrear v. J. B. Rircnie, Curator 


On the death of a subject of the King of Sweden, an administrator of his succession was appointed, 
whom the Swedish Vice Consul sought to supercede. J/eld: the right claimed is not sustained by 
any law, or treaty stipulation. 


PPEAL from the Second District Court of New Orleans, Lea, J. G. 
Schmidt. for plaintiff. J. W. Price, for defendant. 

Ocpen, J. The succession of the deceased was duly opened in the Second 
District Court, as that of a foreigner not domiciled in this State, and leaving 
property within the jurisdiction, of the Court. The petitioner, as Vice Consul 
of the King of Sweden and Norway, for the port and city of New Orleans, repre- 
sents, that the deceased was a Swede by birth, and at the time of his death was 
a subject of thé King of Sweden. On this ground he claims the right in his 
‘ capacity of Consul to take the succession out of the hands of the defendant, 
who is the duly appointed administrator. This right, he alleges, he is entitled 
to exercise under the law of nations, the laws of the United States and by virtue 
of treaties entered into between the United States and the King of Sweden and 
Norway. 

The right claimed is incompatible with the sovreignty of the State whose juris- 
diction extends over the property of foreigners as well as citizens found within 
its limits. The disposition of the estates of foreigners has beer made the sub- 
ject of special legislation and no treaty or law of the United States exists which 
as the paramount law confers any such right as is claimed by the petitioner, nor 
are we aware of any principle of the law of nations which would entitle the pe- 
titioner to call in question the authority of our laws on that subject. 

The judgment of the Court below is therefore affirmed with costs. 


Succession oF Mrs. Simon Cucuitv—On an opposition of &. 
CucuLtv. 
An heir who has taken the benefit of the Bankrupt Act is not thereby discharged from his obligation 
to collate the advances received by him. 
PPEAL from the Second District Court of New Orleans, Lee, J. Duvig- 
neaud, for the executors. Collins, for opponent and appellant. 
Voornies, J. The account or settlement filed in this case, is opposed by 
Seraphini Cucullu, one of the forced heirs of the testatrix, who is sought to be 
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made liable to the extent of his share for advances made to him by his father, Svocessios or 
Simon OQueullu. oe 

He is appellant from the judgment dismissing his opposition. 

The evidence shows: by an authentic act, dated the 24th of May, 1852, the 

appellant acknowledged the receipt of $33,091 97, as advances from his father, ES ‘ 
Simon Cucullu, which he obligated himself to reimburse as soon as his affairs | 
would enable him to do so: “Aussitét que ses affaires le mettront a méme de le | 
Jaire:” otherwise, to collate the same in the successions of his father and mo- | 
ther. In the settlement of the succession of Simon Cucullu, deceased, made et 
between his widow and heirs on the 15th of May, 1840, the appellant is debited 
with the sum of $65,483 83, and credited with the sum of $13,878 12}, as the _— 
amount of his hereditary share, which left a balance due by him of $51,878 704. a 
We would infer from the statement of this debt in the settlement, that it was 4 
contracted anterior to the sale of the effects of the community. It was excluded s 
from the settlement or partition, and reserved, with other assets, for future ad- 
justment. Asa debt due tothe community, it is clear that the surviving part- 
ner was entitled to one-half thereof. 

But it is urged by the appellant that he is released from the obligation of col- 
lating by virtue of a discharge and certificate obtained by him on the 11th of 
October, 1842, under the act of Congress entitled, “An Act to establish a uni- 
form system of bankruptcy throughout the United States,” approved 19th Au- 
gust, 1841. The provisions of that Act extend to all debts of the insolvent exist- 
ing at the time of the discharge. “Were we to hold that the obligation of the 
appellant came within the provisions of that Act, it would, in our opinion, besub- 
versive of the principle consecrated in our Code, that “the obligaton of collating 
is founded on the equality which must be naturally observed between children 
and other lawful descendants, who divide among them the succession of their 
father, mother, and other ascendants; and would besides be in violation of the 
law securing the rights of forced heirs to the legitime. Art. 1307, 1480 et seg. 
The 1305th article of our Code declares: “The collation of goods is the sup- 
posed or real return to the mass of the succession, which an heir makes of pro- 
perty which he received in advance of his share or otherwise, in order that such 
property may be divided together with the other effects of the succession.” 
“The collation is made by taking less, when the donee diminishes the portion 
he inherits, in proportion to the value of the object he has received, and takes 
so much less from the surplus of the effects of the succession.”” Art. 1831, C. C. 
Thus it is obvious from these articles, that the appellant’s obligation cannot be 
viewed as a debt reached by the bankrupt act; it is nothing more than the re- 
ceipt of his share in advance. Itis true, as remarked by our learned brother of 
the District Court, “ifthe heirs were seeking to reczive the overplus which the 
opponent has received beyond his share, a different question would be present- 
ed.” But such is not the case here. 

It is therefore ordered, adjudged and decreed that the judgment of the Dis- 

trict Court be affirmed with costs. 
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Z. D’Arenspoure v. Cuavvin & Levors. 


Lesion is no ground for the re*cission of a judicial sale. 
The irregular ties of a judicial sale are cured by monition. 
C. CO. 1868—2572. 


PPEAL from the First District Court of New Orleans, Larue, J. David, 
for plaintiff and appellant. St. Paul and Bouney, for defendant. 

Campse.t, J. This suit was instituted for the recovery of a plantation, 
slaves and movables, purchased by defendants, at a Sheriff’s sale made in Janu- 
ary 1843, under an order of seizure and sale issued at the suit of the Union 
Bank of Louisiana against the present plaintiffs. 

Alleging lesion and certain irregularities in the Sheriff’s sale, they pray that 
it be annulled and that they be restored to the possession of the property. 
They claim also the revenues of the plantation, amounting, as is alleged, to 
$20,000 annually. 

In an amended petition, $2,000 is claimed as the value of sugar cane, cut down 
before the seizure and not included in the sale, but taken possession of by 
defendants. 

The defendant claims title by virtue of the sale set forth by petitioners and 
open and peaceable possession under it. They further urge the plea of res 
judicata, and a judgment homologating said sale, rendered on a writ of moni- 
tion. To the demand for movable property, or its value, the prescription of 
three years is pleaded. 

We have not deemed it necessary to examine the plea of res judicata or 
prescription, the plaintiffs having wholly failed to establish their demand on 
the merits. 

Lesion is no ground for the rescission of a judicial sale; and the proceedings 
under the writ of monition cured all the irregularities of the sale, if any existed. 
C. C. 1863, 2572. Act of 10th March, 1834, B. & C. Digest, p. 585. 

The judgment of the District Court is affirmed, with costs. 





C. Witutams anp Huspanp v. M. Covurryey. 
Appeal dismissed because one of the defendant’s warrantors had not been made a party to it. 


PPEAL from the District Court of the Parish of Point Coupée, aa 
J. Ratliff, for plaintiff and appellant: 


As to plaintiff’s right to a second appeal, the judgment was —_ in the 
court of the first instance, on the 31st day of December, 1852. The order 
for this appeal was granted on the 28th of March, 1853. Petition and 
_— of appeal was served on Micajah Courtney, on the 6th of April, 1853; 

n David Barrow, Executor, on the same day, and was served on the same 
day—6th of April, °53—on Samuel J. Powell, Curator ad hoe. Thus the appeal 
is in time, say nothing of the fact, that plaintiff resides and has resided mre 
all her life in the State of Mississippi. See C. P. 593; see Smith v. Vanhil 
11 L. R. 383. Roberts v. Benton, 1 R. R. 100. 4RR. 259. 2 Ann. 484. 2 
Ann. 628. The bond was filed 30th day of March, 1853. We now consider 
that we are pro pecty before this court, and ask most respectfully an attentive 
consideration of our demand. 
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Brewer & Collins, and U. B. Phillips, for defendant. Wriuass 
Voormes, J. This is a petitory action. The plaintiffs claim, by inheritance, ©™*"™**- 
- one-fifth of a tract of land in the defendant's possession, as one of the forced 

heirs of Michael Williams, who owned and possessed the same at the time of 

his death. . 

The defendant avers that he holds the land in his possession by virtue of 

good and sufficient titles, two acres of which, under a Sheriff’s sale made by 
. virtue of an order of seizure and sale at the suit of the Bank of Louisiana v. 
John Desmont, and the balance by purchase from Bartholomew Barrow. He 
also pleads the prescription of five, ten and twenty years; and prayed that the 
Bank of Louisiana, John Desmont and Bartholomew Barrow, be cited in war- 
ranty. His warrantors, on being cited, answered severally, except the Bank 
of Louisiana. 

It is averred that Barrow’s title to the land in dispute is derived from the 
estate of Mary Ann Williams, wife of Michael Williams, and mother of the 
plaintiff, who acquired the same by purchase at the judicial sale of her hus- 
band’s estate made on the 28th of January, 1823; that the plaintiff having 
accepted her estate purely and simply, is therefore estopped from disputing 
said title; that on the 14th of February, 1825, Robert R. Barrow purchased 
the land in question at the judicial sale of the estate of said widow of Michael 
Williams, and, on the 16th of June, 1830, conveyed the same to James Jones, 
from whose estate the defendant acquired the same by purchase. The judi- 
cial sale of the estate of Michael Williams, made under a decree of the Pro- . 
bate Court, was a cant or licitation made for the purpose of effecting a parti- 
tion between his widow and heirs. The prescription of five years is also pleaded 
by this warrantor. 

John Desmont, it is averred by the curator ad hoe appointed to represent 
him, purchased from Jmlay Keep, whom he prayed to be cited in warranty. 

In relation to the Louisiana Bank, issue is joined tacitly by a judgment by 
default rendered on the 3d of June, 1851. 

On the 31st of December, 1852, the District Court rendered judgment in favor 
of the defendant, and the plaintiff appealed. The appeal was dismissed by our 
predecessors, on the ground that all the parties having an interest that the 
judgment of the District Court should remain undisturbed had not been made 
parties. The present appeal comes up on a second order granted by the Dis- 
trict Court, and a similar motion has been made by the appellees to have the 
same dismissed. 

The record shows that the Louisiana Bank, one of defendant’s warrantors, 
has not been made a party tothisappeal. ©. P. 711. On the dismissal of the 
former appeal, the court said: “The warrantors are the parties upon whom 
the loss is to fall in case the judgment should be reversed; they have a direct 
interest that it should remain undisturbed, and under the settled jurisprudence 
of this court, the appeal cannot be sustained.” It is therefore clear that this 

4 appeal must be dismissed. 
It is therefore ordered, adjudged and decreed, that this appeal be dismissed 
at the appellant’s costs. 
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C. L. Laxpry v. J. Turrrer. 


Where the quantity of land is not mentioned in the title and no boundary is given in the rear, the 
sale cannot be considered as one per aversionem, except so far as to entitle the purchaser to take 
all the land between the boundaries designated on the front; and the plaintiff cannot, under a 
title which calls for “ twenty-five arpents or more in depth,” extend the rear line. 

A record of a suit between other parties is not properly admissible to prove ram ipsam, when it has 
no important connection or bearing on the case. 

Cc. C. 850. 


PPEAL from the District Court of the Parish of West Baton Rouge, Ro- 
bertson, J. Pitot & Elam, Edwards & Barrow, for plaintiff and appel- 
lant. Heron and 7. G. Morgan, for defendant. 

Ocpex, J. A judgment was rendered in the court below on the verdict of 
a jury, dismissing the demand of the plaintiff, in a petitory action to recover a 
parcel of land, to which both parties set up title by the pleadings. 

In tracing his title to the tract which the plaintiff avers embraces the land 
in dispute, he claims under NV. Miriam, who, on the 5th of October, sold the 
land to Jean Charles Comeauz, from whom, by a regular chain of conveyances, 
the title is derived to the plaintiff. In the sale from Miriam to Comeauz, the 
tract of land is described as follows: ‘All that certain tract or parcel of 
land situated in said parish, on the right bank of the river Mississippi, bounded 
above by lands of Pierre Paul Leblane, and below by lands of Pierre Domi- 
nique, containing eleven arpents or more in front, on the Mississippi,and twenty- 
five arpents or more in depth, with all its privileges and appurtenances.” The 
locus in quo is not embraced in the depth of twenty-five arpents from the Mis- 
sissippi river, and the defendant is in possession of it under a title to the tract 
of land which lies opposite on the bend of the river which it fronts. The title 
of the defendant to this land was confirmed by an Act of Congress, passed the 
28th of May, 1830, and by the approved survey in evidence, the land claimed 
by the plaintiff in this suit is embraced within the calls of defendant’s title. It 
is only by running back a greater distance or depth than twenty-five arpents 
from the river, that the plaintiff’s title conflicts with that of the defendant, and 
this his counsel claims he has a right to do, on the ground that the sale from 
Miriam to Comeauz was a sale “per aversionem.” As the quantity of land is 
not mentioned in the title, and no boundary is given in the rear, the sale can- 

_not be considered as one per aversionem, except so far as to entitle the purcha- 
ser to take all the land between the boundaries designated on the front. The 
Article 850 of the Civil Code declares: “If any one sells or aljcnates a piece 
of land from one fixed boundary to another fixed boundary, the purchaser 
takes all the land between such bounds, although it gave him a greater quanti- 
ty of land than is called for in his title, and though the surplus exceed the 
twentieth part of the quantity mentioned in his title.” If, therefore, on actual 
survey, it had turned out that there was a greater quantity than eleven arpents 
front, the purchaser would have, notwithstanding, been entitled to all the land 
between the designated boundaries running back twenty-five arpents, although 
a greater quantity of land would thus be obtained, than multiplying the num- 
ber of arpents front by the number in depth, would afford, and the vendor 
would be bound to warrant the title to all the land embraced by the designated 
boundaries ; but there being no boundary in the rear, the law referred to has 
no application to the right claimed by the plaintiff to have agreater depth than 
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twenty-five arpents. As he does not complain that he has a less quantity of |. L, Laxwar 
land than would be obtained by multiplying the number of acres in front by — y, roxume. 
the number of acres in depth, it is clear that he has, in quantity, all the land 

called for by the sale from Miriam to Comeaua ; and it is only when the 

quantity is either greater or less than that intended to be sold, that there is 

any room for the application of the principle of law regulating sales “per aver- 

sionem.” ° 

The case relied on from 2d Louisiana Reports, of Marigny v. Nivit, which 
is the only analogous case referred as to the description of the land sold, was 
a dispute in regard to the extent of the front of the tract which was desig- 
nated by boundaries, as in this case. The judgment of the court, which was 
first rendered, it appears, was on application for re-hearing, and with consent 
of the parties set aside ; but the opinion, as expressed by the court, we think, 
accords with the views we have taken of the law in this case. But it is next 
contended, that from the expressions used in the act of sale, “twenty-five 
arpents or more in depth,” the inference must be drawn that Miriam intended 
to include whatever depth he had. We cannot consider from those expressions 
that he intended to convey a title which, running back more than twenty-five 
arpents, would interfere with any adverse claimants. He would not have been 
bound to warrant the title for any greater depth, and as the act of sale contained 
no reservation or exemption from warranty for any portion of the land sold, 
his obligation as warrantor, and the right of the plaintiff as to the quantity of 
land sold, must be regarded as co-extensive. It should be observed, that the 
sale contains no reference to any previous titles or surveys by which any defi- 
nite meaning could be attached to the use of the word “more” in defining the 
depth, for the same expression is used in describing the front between fixed 
boundaries. 

The plaintiff complains of the rejection by the court below, of the record of 
a suit of Lacour v. Dusia Leblanc, which was offered by him in evidence, to 
show that a judgment was rendered in that case in favor of Lacour, his ven- 
der, for the whole depth, and which judgment, he says, was a bar to the whole 
world. A record of a suit between other parties, is properly admissible to 
prove rem ipsam, when, from the circumstances of the case, it has some impor- 
tant connection or bearing on questions at issue between other parties. We 
can perceive no such bearing or connection in this case, and think the evidence 
was propefty rejected. 

The plaintiff next contends that he is entitled to recover the land in dispute 
by prescription, in virtue of his possession for more than ten years, of a part 
of the tract, with a title to the whole as derived by him from Lacour, who 
acquired the property from the Acostas as far back as 1821, in both of which 
deeds the land is conveyed with a depth of forty arpents. Although those who 
claimed the land under Comeauz, to whom Miriam sold, acquired no title to 
more than twenty-five arpents in depth, the title to Lacour in 1821, conveying 
a depth of forty arpents, would be a sufficient basis for the prescription of ten 
years, if actual possession had been proved of the land in controversy during 
that time, and the civil possession resulting from the possession of a part with 
a title to the whole would suffice, if there had been neither actual nor civil pos- 
session by the defendant, or his authors during that period ; but the evidence 
shows that the defendant had a small part of the land claimed in this suit 
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enclosed and in cultivation within the period of ten years, counting from 1821, 
so that there was not the continuous and uninterrupted possession required by 
Art. 8453 of the Code. The defendant and his authors may also be said to 
have had the same civil possession resulting from the possession of the front of 
their tract with a title confirmed by Congress in 1830, running back forty 
arpents in depth. On the whole, we see no reason to disturb the verdict of 
the jury. ° 

It is therefore ordered, adjudged and decreed, that the judgment of the 
court below be affirmed, with costs. 





Joun C. Beatty et als. v. Anromne Micuoyn. 


The plaintiffs claimed several parcels of land, some of them by virtue of patents, others by virtue of 
entries for which patents had not issued. The defendant claimed the same land under certificates 
of confirmations by the Register and Receiver of the Land Office, embraced in their reports, con- 
firmed by Acts of Congress anterior to the dates of the patents and entries. The plaintiffs con- 
tended that the boundaries of the defendant’s claims were vague and uncertain, and required to be 
fixed by official surveys to complete the title to any land whatever. Hed: The confirmations 
which conflict with the plaintiffs’. patents and entries, were susceptible of a precise and definite 
location by referenge to the previous surveys which were on file in the Register’s office. From them 
it appeared that the lands entered by the defendant were necessarily embraced within the boun- 
dary of the confirmations—and such being the case, the Acts of Congress confirming the claims 
reported on favorxbly by the commissioners, are equivalent topatents. It was the duty of the 
government to cause resurveys to be made, so as to seperate the private claims of defendant from 
the rest of the land embraced in the township. The failure to do so could not prejudice the defen- 
dant nor the plaintiffs under subsequent entries. 

When confirmations correspond substantially with the desc iption of thé land in the certificates of 
confirmation, it must be presumed that the confirmations were made in reference to them. 

A party who enters land subsequent to the confirmation of the claim of another to it, is entitled to no 
other notice than that which the government should give by c:using the confirmed claims to be 
truly entered on the township map. 


PPEAL from the District Court of the Parish of Lafourche Interior, Ran- 
dall, J. J. 0. & A. Beatty, for plaintiffs and appellants: 


1st. When the boundaries of a confirmed claim are vague and uncertain, and 
are to be fixed by the operations of the surveying department and before the 
survey or location, the government sells a part of the land not necessarily em- 
braced within the tract confirmed, the title of the purchaser will prevail. ott 
v. Proudhomme, 8 Rob, 295. Fahey v. Anderson, 6 Anne 681. 

2d. It is not shown that the cong offered in evidence in this case were offered 
before the Commissioners, or that the confirmation was made in reference to 
these plots. See Slack v. Orillon, 13 La. R. 57. 

8d. If the confirmation was made according to the act offered in evidence, 
and they were properly located by the survey of November 22, 1848, yet as 
these plans and the former survey are not shown to have been returned to the 
proper office, and recorded so as to give notice, they are not binding on third 
parties. Baldwin v. Stafford, 10 Mar. 418. Commissioner of Land Office has 
no authority to vacate patents already issued. 3 R. 295. 


Winchester Hall, for defendant, cited Marsh & Miller v. Gonsinlier, 16 La. 
89. Kittridge v. Braud, 2 Rob. 40. 

Ocpen, J. This case presents a conflict of titles to several parcels of land, 
claimed by the plaintiffs by virtue of three patents from the United States, 





cana tell ‘and 4th July, 1836. 

The titles of defendant being anterior in date to those of the aseanieeae 
ofily question is, whether the boundaries were #o defined in the confirmations 
and accompanying plots of survey, as to separate the land embraced in them 
from the public domain. If so, the Acts of Congress, ‘confirming the claims 
reported on favorably by the Commissioners, are equivalent to patents, and the 
entries made by the plaintiffs, in consequence of the neglect or failure of the 
agents of the government to mark these private claims on the township map, 
conferred no valid title. 

The plaintiffs contend that the boundaries of these confirmed claims of de- 
fendant, are vague and uncertain, and required to be fixed by official surveys » 
before titles to any specific and definite quantity of land could be considered as 
derived under them ; and they rely on the cases of Lott v. Prudhomme, 3 Rob. 
295, and Fahey v. Anderson, 6 Ann. 681, as settling the principles which ought 
to govern this case. It is true that in the present case, as in both of the cases 
above referred to, there is a vagueness and uncertainty in the boundaries as 

_ set forth in the confirmation, but there is a material difference in this respect; 
in neither of those cases does it appear that there was any plot accompanying 
the confirmation, nor had there been any survey or location of the confirma- 
tions made until subsequent to the entries made by the adverse claimants. In 
the present case, the titles under which the defendant claims, had been located 
previous to the confirmations, and the confirmations were made in reference to 
these previous surveys. We do not understand the decisions in either of 
those cases, as affirming that where a previous survey of the land has been 
made, it is necessary for the validity of a title by confirmation, that it should 
again be surveyed under the authority of the government. Such a survey is 
always ordered and made by the government to prevent a conflict between the 
confirmed claim and the public domain remaining subject to sale, but has never 
been supposed to be necessary to complete the title under a confirmation, except 
where the title has been confirmed as a floating claim, and so the court must 
have regarded the confirmation in the cases above cited, in. order to arrive at 
the conclusion to which they came. 

In the case of Fahey v. Anderson, the certificate of confirmation mentioned 
that the land was to have such form and marks, natural and artificial, as should 
be represented in a plot thereof, to be returned by the principal deputy sur- 
veyor; and the Act of Congress expressly required that the claimant should 
cause to be made at his expense, under the direction of the Surveyor General, 
the survey mentioned in the certificate. The court say: “As neither the plain- 
_ tiff nor their author appear to have taken any steps after the confirmation to - 

P perfect their title, the defendant's vendor could not, by the use of reasonable 
__ diligence, have ascertained the location of their claims;” and it was held, the 
i United States had the right, under these cireumstances, to sell any portion of 
_ land not necessarily embraced within the boundaries of the tract confirmed. 
the feaaaeen ee ile case, as Presented by the evidence, are essentially differ- 
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Y, Duusrr er 4l- —_ The two confirmations which conflict with the plaintiff's patents and entries, 


A. Micnon. 


were susceptible of a precise and definite location, by reference to the previous 
surveys which were on file in the Register’s office. The bearings and dis- 
tances were established by these surveys, and there were natural objects 
referred to, which showed that the lands entered by the plaintiffs were neces- 
sarily embraced within the boundaries of the confirmations. Under those cir- 
cumstances, it was the duty of the government to canse the resurveys to be 
made so as to separate the private claims of defendant from the rest of the land 
embraced in the township. It further appears from the evidence, that on the 
5th of February, 1848, the defendant addressed a letter to the Surveyor Gene- 
ral, enclosing his confirmation, and asking for an order of survey; that he re- 
peated this request by a subsequent letter, and that on the 17th of March, an 
order of survey issued, which might have been exccuted, but for the neglect of 
the deputy surveyor, before the entries could have been made by the plaintiffs. 
The surveys were made afterwards, on the 22d of November, 1848, and ap- 
proved by the Surveyor General, on the 9th of January, 1849. If the confir- 
mations of the defendant could be regard:d as mere floating claims, the loca- 
tion of them by the government, notwithstanding the neglect of its officers and 
agents to perform their duty, would have been a completion of the title, too 
late, to prevail over the purchases from the government made by the plaintiffs ; 
but we are of opinion they cannot be so regarded; that the defendant having 
done all it was in his power to do, cannot be made to suffer, from the fact that 
the township map was made out and returned by the Surveyor General, with- 
out any notice of his claim. 

» It is contended by the plaintiffs that it is not shown that the plots, offered in 
evidence, were offered before the commissioners, or that the confirmation was 
made in-reference to these plots. We think that as they were on file in the 
office of the commissioners, and correspond substantially with the descriptions 
of the land in the certificates of confirmation, it must be presumed that the 
confirmations were made in reference tothem. The notice filed by the claimant 
described the land by reference to one of the surveys and by natural objects, 
which figure on the other plot. We do not think the plaintiffs who acquired 
title subsequent to the confirmations, were entitled to any other notice than 
that which the government should have given them by causing defendant’s pri- 
vate claims to be truly represented on the township map. 

We think the defendant has shown a superior title to the land in dispute. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, and that there be judgment in favor of the defendant, quiet- 
ing him in his title to the land embraced in the three surveys offered by the 
Surveyor General, on the 9th January, 1849, and that the plaintiffs pay costs 
in both courts. 
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Srate or Lovrstana v. L. Porte. 


The 1st section of the Act of March 18th, 1852, entitled “ An Act to suppress more effectually trade 
and barter with slaves,” provides that “ any person or persons who shall buy, sell or receive of, to 
or from any slave or slaves, any corn, hay, fodder, meal, spirituous liquors or other produce or 
commodity whatever, without the consent of the master, owner, overseer or employer of such slave 
or slaves, shall be guilty of a high misdemeanor.” The indictment under the section charged the 
defendant with having sold spirituous liquors to a slave, and negatived the fact of the consent in 
writing of the master, owner, overseer or employer, following literally the language of the statute, 
in so far as it describes the offence. Held : That the indictment sufficiently set forth the offence. 

The accused elected to be tried by the court rather than by a jury, on a charge of selling liquor to 
aslave. On the trial the presecution proved that the slave entered the store of the accused, 
which was shut behind him; that it was afterwards opened, when the slave came out witha jug of 
whiskey in his hand. The accused excepted to the introduction of the evidence. Held: That by 
electing to be tried by the court, the accused has placed it out of his power to present this question 
to the Supreme Court; it could have been presented if the trial had been by jury, by asking in- 
structions of the court; the question might then have been brought up by exception, but for any- 
thing that appeared direct proof of the sale of the whiskey by the accused, might have been made. 

PPEAL from the District Court of the Parish of Pointe Coupée, Cooley, J., 
Iscac E. Morse, Attorney General, for the State. Provosty and Farrar, 
for the accused. 

Camprett, J. The defendant having been found guilty of selling spirituous 
liquors to a slave, without the consent in writing of his master, owner, overseer 
or employer, moved in arrest of judgment, on the ground that the indictment 
contains no allegation of any of the facts, which, under the 3d section of the Act 
of 1852, would go to rebut the general presumption of innocence, and to create 
a presumption of guilt. This motion having been overruled, the defendant was 
by judgment of the court, sentenced to pay a fine of three hundred and ten 
dollars and to be imprisoned for the term of one month; from which judgment 
he has prosecuted this appeal. 

Besides the overruling of the motion in arrest of judgment,defendant assigns 
as error the ruling of the court, in receiving testimony which was objected to 
for reasons expressed in a bill of exceptions taken on the trial. 

First, as regards the motion in arrest of judgment. The causes on which this 
motion may be grounded are confined to objections which arise upon the face of 
the record itself, and which make the proceedings apparently erroneous. We 
shall therefore not notice in this connection what is said in the motion in rela- 
tion to the reception of the evidence, but will advert to it in passing upon the 
matters presented by the bill of exceptions. 

The indictment is framed on the Ist section of the Act of March 18, 1852, en- 
titled “ an Act to suppress more effectually trade and barter with slaves;” and 
not on the 3d section, as is assumed by defendant. The Ist section provides 
that any person or persons who shall buy, sell or receive of, to or from, any 
slave or slaves, any corn, hay, fodder, meal, spirituous liquors or other produce 
or commodity whatever, without the consent, in writing, of the master, owner, 
overseer or employer of such slave or slaves, shall be guilty of a high misde- 
meanor,” etc., and on conviction shall be sentenced, etc. The indictment 
charges the defendant under this section with having sold spirituous liquors to 
aslave. It negatives the fact of the consent in writing of the master, owner, 
overseer, or employer, following literally the language of the Statute in so faras 
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swer and the court could feel no doubt as to the 
upon conviction. The motion in arrest of judgment was properly « 
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Be it remewbered that.on. the trial of this cause, the District -Attorney < 
offered to rrove by one Mays, a witness for the State, that a slave entered the 
store of the accused, which was shut behind him; that it was afterwards 
when. the slave came out with a jug of whiskey in his hand; to the introdue- 
tion of which the accused, by his counsel, objected on the ground that there 
was no allegation in the indictment, that said slave entered said store and re- 
mained ‘there, and that there were no allegations which would raise the. pre- 
sumption of law, created by the 8d section of an Act approved the 18th March, 
1852, under which Act the indictment is framed, and without which allegations 
no facts could be proved, going to raise such pensumoptions of guilt; which ob- 
jections were overruled and the testimony received,” etc. 

The only question here presented upon which we can pass, is as to the ad- 
missibility of the evidence, not as to its effect. Was it competent testimony 
under the indictment? not whether it was, in itself, sufficient to establish 'a sale 
and sustain a conviction. For aught that appears, the prosecution may not. 
have relied for a conviction upon the presumptions established by the 3d sec- 
tion of the Statute; direct proof of the sale may have been administered. 

If the trial had been by jury, and the counsel for the defendant had asked the 
court to charge the jury, that upon this indictment (there being no allegation 
or statement of the facts which by the Statute creates the presumption of guilt) 
the defendant could not be convicted upon evidence merely, that the slave was 
seén to come out of the defendant's shop with a botile of liquor in his hand, un- 
accompanied by any other proof of sale; the question which he desires to have 
decided by this court would have been before us; but on the record, the ques+ 
tion is not presented. ; 

For aught that appears, the testimony was properly received. _ 

Judgment affirmed. 

On a re-hearing; Campsett, J. In refusing the re-hearing applied for by the 
appellant, we think it proper to remark that the fact of the accused having been 
tried: by the court and not by a jary, did not escape our observation in the ex- 
amination of the record. That portion of the opinion of the court from. which 
the inference is drawn by, appellant's counsel, was introduced for the purpose 
alone of indicating a mode in which the question that he desired to be decided, 
could have been presented to the court, if the trial had been by jury, which 
words having been inadvertently omitted in the opinion of the court as deliy- 
ered, have been since inserted. 

If the accused, by electing to be tried by the court, rather than by a jury, 

has placed it out of his power to avail himself of the means of presenting on ap- 
peal questions which could have been presented if the trial had been by ry 
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In THE MATTER OF THE Succession oF Ira Swmrrn. 
M. A. Smirxn, Testamentary Execurrix or Ira Smira. 


The testator directed that the community property belonging to himself and wife should be kept 
together, the proceeds to be applied to the payment of his debts and certain legacies ; he appointed 
his wife testamentary executriz, and bequeathed to her a life estate in his property, with per- 
mission to sell the personal estate, but prohibiting the sale of the real estate. The wife “ claimed 
the usufruct of the entire estate of her deceased husband during her life, without waiving, but 
expressly reserving the usufruct of the one half of the community belonging to said estate, as 
accorded to her by the act of 1844, in case the provisions of said will should be declared invalid.” 
‘Held : the rights of the widow as usufructuary, either under the will or the Act of 1844, stand un- 
affected by her appointment as testamentary executrix. Neither are her rights, as surviving part- 
ner in community, controlled by the dispositions contained in the testator’s will. At the death of the 
testator her rights were fixed by law—as survivor, she could either sell a sufficient amount of com- 
munity property to discharge the debts, and exercise her right of usufruct on one half of the 
residue, or retain the whole property and receive its fruits on paying the debts herself. 

In default of funds sufficient to discharge the debts and legacies of sums of money, the testamentary 
executor shall cause himself to be authorized by the Court to sell the movables and the slaves, 
not employed on plantations, and if they are insufficient, the immovables to a sufficient amount, 
to satisfy those debts and legacies. C. C. 1661, 1662, 1663, 1155, 1156. C. P. 990. 

_ Ina sale, for the payment of debts, of property belonging to a succession in which minors are inter- 
ested, it is not necessary to observe the formalities required by law for the alienation of minor’s 
property, the interest of such minors being considered merely residuary. 

The claim for the erection of a tomb over a deceased husband must be borne by his estate and not 
by the community. 

The Court appointed an attorney to represent an absent minor who was a legatee of the testator. 
The executrix filed an account, which the attorney opposed, claiming to be placed on it for pro- 
fessional services rendered the absent minor, and praying that the amount might be paid out of 
the revenues of the estate. eld: the allowance of the claim would be in contravention of the Tist 
Article of the Constitution of 1845, but the judgment is without prejudice to the right of the attor- 
ney to claim compensation for his services from the estate of the minor. 

A judgment rendered in an action against an executor cannot be inquired into by a legatee upon 
an opposition, to the executor’s t. C. P. 986, 987. 





PPEAL from the District Court of the parish of Pointe Coupée. Fur- 
rar, J. 


Ratliff, for opponent and appellant. 


Mrs. Mary Ann Smith, being a widow in community, and claiming to take 
under the will, is a common debtor for all the community debts, and cannot 
claim and take out of the common stock her separate and paraphernal pro- 
perty, until all the debts are paid. She cannot be in and out of the commu- 
nity at the same time; she is not entitled to a judgment against her deceased 
husband’s estate for a specific sum of money, with interest from a certain date, 
but must await the full administration and payment of all the debts of the 
estate. See Succession of Thomas, 12 R. R. 215; Harvey v. Foley, 1 R. R. 
878; Fortier v. Slidell, 7 R. R. 378; Depas v. Riez, 2d Ann. 80. She has 
not renounced the community, and must await the final settlement of the 
estate. Therefore, the judgment decreeing a sale of property to pay the para- 
phernal claim of Mrs. Mary A. Smith, the widow in community, is erroneous, 
and should be reversed. 

Dr. Smith undoubtedly meant, that the revenues of the estate should be 
applied: First, to the payment of his debts; and then to the discharge and 
payment of his bequest, and movable legacies; and, that done, the whole was 
to be for the benefit of his surviving wife, during her life. But we contend 
that the clause of his will, prohibiting the sale of his property, unless it be 
absolutely necessary to pay debts, is sufficient of itself to authorize a reversal 
of the judgment; as no actual necessity is shown, no creditor demanded it, 
by suit or otherwise ; the debts were small in comparison with the estate ; the 
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revenues very large. And, can property, whose minors are interested, be sold ~ 7 


to pay debts, unless it is absolutely necessary and demanded by the curators. 
Code of Practice, 990; C. C. 334, 835, 336. 

I will next examine the judgment of the court below, as to my claim for 
professional services; the court rejected the demand upon constitutional 
grounds alone. He seems to think I could not be paid, under article 71 of the 
constitution, as it was an allowance by the court, which was prohibited by 
the constitution. 

I beg leave to differ with the court, @ quo, on this point. This is not an al- 
lowance by the court, but a claim for professional services, absolutely rendered 
upon the application of the executrix herself; the object and intention of that 
article in the constitution was to prohibit courts of justice from making allow- 
ances to attorneys for absent heirs, of their own free will, without proof of the 
value of those services; and I am not sure but that clause was introduced in 
the constitution by one of the distinguished gentlemen now gracing this hon- 
orable court, as chief justice. The judge of the lower court received proof of 
the value of the services, which was fully proven by two of the oppos 
counsel, Messrs. Brewer and Phillips. He rejected the demand, but sugges 
or rather reserved my remedy to be pursued in another form of action. Did 
he mean for me to bring suit against the executrix of the estate, and liquidate 
my demand against it. Here the law abhors an accumulation of actions when 
one will suffice ; the executrix is now before the court, so are all the parties in 
interest. A part of this controversy is the settlement of her account, filed as 
executrix of said estate ; it is opposed on various grounds, and among them I 
claim to be put down for the value of my services, which has been fully 
proved, and a judgment rendered on this issue is like a judgment rendered in 
the case upon any other of the issues made up, and how it can be construed 
into an allowance by the court, is incomprehensible to my understanding. 
Your honors have decided a very similar case in the Succession of Macarty, 3 
A. 517, where the court said that the article 71, of the constitution of 1845, 
does not affect the right of an attorney or counsellor at law to recover the 
value of his services, in an action or in any other legal mode in which the par- 
ties may present their claim for adjudication. This claim is presented by way . 
of a regular opposition to the homologation of an account; it has not been ex- 
cepted to, nor any regular defence set up against its payment. Full proof has 
been made of the value of the services; and we submit whether we are not 
properly before the court for its final action on this question. There is an 
eternal rule of right—that the laborer is worthy of his hire. I ask no more. 
I have done my duty for an absent minor faithfully. If I am legally entitled 
to be paid for my services, I demand it; if not, well and good. I would have 
done my best after being appointed ; any how, I believe, conscienciously, that 
the judgment of the lower court is erroneous—that if maintained the legacy 
to the minor is a fiction ; and, so believing, I have brought the case before 
your honors for revision. I now place the rights and interests of the minor in 
your keeping. Believing confidently that you will discharge your high and 
important duties as consciensciously as I have endeavored to discharge my 
humble duty in this case. Like wards in chancery, your honors will see that 
the minor receives no wrong. 


W. D. Winter and Brewer & Collins, for defendant. 


It is too well settled now to admit of argument, that there is no obligation 
in the usufructuary to pay the debts with which the property is burthened, or 
for which it is liable from the revenues of that property. The right of the 
surviving spouse in the enjoyment of the usufruct, under the act of 1844, to 
have a sufficiency of the property sold to pay the debts, is firmly established. 
C. C. 574, 76, Cecile, f. w. c. v. Lacoste and others, decided in January last; 
Succession of Fitewilliams, 3 A. 489 ; Succession of Bringier, 4 A. 889. 

In a sale of succession property in which minors are interested, made to pay 
debts, the formalities required by law in alienations of minor’s property need 
not. be observed. The heirs, whether of age or minors, have only a restduary 
interest in the estate, attaching to what remains after paying the debts. They 
can only avoid the sale to pay the debts by advancing the necessary amount 
to liquidate them. 
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As to the claim of the attorney for his fee for his professional services, 
it is not contended that the amount claimed ($500) is excessive, but we think 
it was ts ae | disallowed. Constitution of 1845, art. 71; Succession of Ash- 
bridge, 1 A. 206; Succession of Roland,1 A. 22. If allowed at all, it cannot 
be allowed against the mass of the succession. If due at all, it is only due by 
the absentee whom the counsel represents, and to him he must look for pay- 
ment. It is difficult to see how a judgment can be rendered against him in 
this proceeding. How can Mr. Ratliff individually obtain judgment against 
Mr. Ratliff curator, and how could such a judgment be executed? Although 
this seems the most labored point in the counsel’s brief, we will leave it with 
the remark, that in behalf of the executrix, we only oppose its being allowed 
as a claim against the succession. 

U. B. & E. Phillips, for Dr. Lyle. 

Dr. W. J. Lyle instituted suit against Mary A. Smith, testamentary execu- 
trix of Dr, Ira Smith, deceased, for the sum of $9,059 46, being one-half the 
nett proceeds of the crop made on “Smithfield plantation” in the year 1850. 
This amount was claimed by virtue of an agreement made by him with Dr. 
Ira Smith to that effect. 

The executrix contested the claim, and set up various matters in defence. 

The contract was fully found, and judgment was rendered in favor of J. W. 
Lyle for the sum of $8072 63. 

During the pendency of this suit, the executrix filed an account of her ad- 
ministration, and put down $10,000 as being reserved in the hands of A. Mil- 
tenberger & Co., out of the crop of 1850, made on the Smithfield plantation, 
to ay whatever judgment might be rendered against her, and in favor of 
Dr. Lyle in this suit, 

This item was opposed by the absent minor, Jra Smith, by his attorney at 
law, Cyrus Ratliff, as follows : 

“ This opposer objects to Dr. Lyle’s claim for any portion of the money said 
to remain in the hands of A. Miltendberger & Co., and denies his right to the 
same, and will, on the trial, require strict and legal proof, and on the trial of 
this opposition.” 

This opposition was filed on the 23d December, 1851, the same day on which 
the suit of W. J. Lyle v. Mary D. Smith, testamentary executrix, was tried 
and judgment pronounced. The attorney who filed the opposition for the 
minor was present at the trial, though there is no formal appearance of his in 
the suit. It is contended that the judgment rendered in the suit of W. J. 
Lyle v. Mary D. Smith, testamentary executrix, cannot be inquired into in 
this proceeding. The executrix had seizin of the estate, and there is no alle- 
gation or charge of fraud or collusion. 

It was a personal action, and a judgment against the executrix was conclu- 
sive on the heirs. C. P. 123; 8 Rob. 497; Succession of Durnford,8d Ann. 
36; Succession of D’ Aunoy. 

The only way in which the validity of the judgment in favor of W. J. Lyle 
can be inquired into, is by appealing from the judgment in his favor, before 
referred to. 

Voornies, J. On the fifth of December, 1851, Mrs. Mary Ann Smith, as 
testamentary executrix of the last will of her deceased husband, Jra Smith, 
filed in the court where his succession was opened, an account of her adminis- 
tration, showing in detail the receipt and disbursement of $35,620 386, and the 
reservation of $10,000 out of the proceeds of the sales of the crop of sugar 
and molasses made upon the Smithfield plantation in 1850, in the hands of A. 
Miltenberger & Co., to abide the decision of a suit instituted against her, in 
her representative capacity, by Dr. William Jones Lyle,in which the latter 
claimed the ownership of one half of said crop; and also filed therewith a 
statement showing the outstanding debts, which amounted to the sum of 
$49,510 62, exclusive of the sum of $5000 as the probable amount required 
to defray the future expenses of the administration. In her petition, praying 


for the usual order of notice and for the homologation of her account, she al- 
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leges, among other things, that the legacy under a particular title, bequeathed 
to James Bowman, inventoried at $300 00, is the only legacy which has been 
discharged under the will; that she claims under said will the usufruct of the 
entire estate, during her life time, without waiving, however, the usufruct of 
one half of the community which she claims under the Act of 1844, in the 
event of the nullity of said will; that in order to pay the outstanding debts 
and costs of administration, it becomes necessary that the entire personal pro- 
perty, and a sufficient number of slaves belonging to the community, should 
be sold for cash; that according to the request of her husband on his death 
bed, she caused to be procured a tomb for his remains at an expence of $3500, 
which should be paid out of his separate estate, and for that purpose, a suf- 
ficiency thereof should be sold for cash ; that the heirs at law and several of 
the legatees named in the will, are represented as absentees by Cyrus Ratliff 
and A. D. M. Harraldson, Esq’rs, attorneys at law, under the appointment of 
the court; and that the other legatees concur’ in the prayer of their petition. 
She, therefore, prays that said attorneys be cited to answer her petition; that 
after due proceedings had, said account be homologated ; that she be author- 
ized to pay the debts due by the estate, as set forth in her petition and state- 
ment; that there be set apart to her one hundred and twenty-three head of 
cattle, six and a half yokes of oxen, forty-five head of sheep, and two hundred 
head of hogs, to replace the stock brought by her into the community ; that 
-a sale of the property as aforesaid be made for cash; and that a sufficient 
number of slaves, as the separate estate of the testator, be sold for cash to 
pay said sum of $3500. 


Oyrus Ratliff, Esq., attorney for the absent legatee, Jra Smith, appeared 
and opposed the homologation of the account, and also the prayer for the sale 


of the property, on the grounds, amongst others, that the sale of the real 
estate and slaves would be in violation of the provisions contained in the will ; 
that there existed no necessity to sell any part of the property and effects be- 
longing’ to the succession, as the revenues thereof would be sufficient in two 
years to pay all the debts, none of which being pressing, as shown by the ex- 
ecutrix ; but if such sale were necessary, he then prayed that a family meeting 
should be called to determine what part of said property should be sold least 
injurious to the interest of the minor, Ira Smith, whom he represented ; that 
if said executrix had any claim to paraphernal funds, which he denied, it was 
intended that the same should be refunded out of the revenues of said estate ; 
that said executrix was indebted to the community in the sum of $15,000 for 
improvements made on her separate or paraphernal estate; that the claim of 
Mrs. Sarah Sterling was barred by prescription ; and that he was entitled to 
be placed on said account as a creditor for his fee for professional services ren- 
dered to said absentee. He also opposed the correctness of the claims of sev- 
eral of the other creditors, carried on the statement filed by said executrix. 

The District Court dismissed his opposition, except as to the claim of Mrs. 
_ Sarah Sterling, and gave judgment in favor of the executrix for the sum of 
$17,974, with interest and right of mortgage, for the reimbursement of her 
paraphernal effects alienated by the testator, and also for a certain number of 
cattle, oxen, sheep and hogs, in kind, which she had brought into the commu- 
nity, and ordered the sale of the property as prayed for. The opponent is ap- 
pellant from the judgment thus rendered, and claims its reversal on the follow- 
ing grounds, to wit : 
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“4st, The first clause of the will provides for the payment of the debts, 
out of the proceeds of the testator’s estate, which must be carried out. 

“9d. The will expressly prohibits the sale of his real property by the ex- 
ecutrix, or to make titles thereto, unless it be necessary to pay the debts that 
the testator says, ‘I now owe.’ 

“8d. There is no showing that a sale of the estate, or any portion, was de- 
manded by the creditors, by suit or otherwise. 

“4th. The debts, set out in the petition, are not such as would authorize.a 
sale of the property under the will, to wit: The claim of A. Miltenberger & 
Co., dates after the death of Dr. Smith, and is made out against the estate. 
The claim of Mrs. Mary Ann Smith, for the repayment of her paraphernal 
rights, cannot be demanded until a final settlement and liquidation of the com- 
munity debts, as she has not renounced the community. 

“5th. The claim for the erection of a tomb is a debt contracted since his 
death, and the testator only permitted his property to be sold if necessary to 
pay debts he actually owed at his death. 

“6th. The claim of $5000, as the probable expenses of settling the estate, 
is an expense not yet entirely incurred ; a sale of the estate for future expen- 
ses was not contemplated by the testator, and for such debts the executrix can- 
not cause property to be sold and make title. The expenses of settling the 
estate, if there are not sufficient funds, must be taken from the sale of the 
personal effects first. 

“th. No family meeting was ordered by the court @ quo, nor held for the 
purpose of determining upon what property, if a sale was necessary, could be 
most advantageously sold, with the least injury to the minor; and to fix the 
terms of sale. 


“8th. The court erred in not sustaining the claim of the attorney for the 
absent minor of $500 for professional services.” 


1st. The usufruct in this case is governed by the rules prescribed by our 
Code, on the same subject. The rights of the widow as usufructuary, either 
under the will or the Act of 1844, stand unaffected by her appointment as tes- 
tamentary¥ executrix ; neither are her rights as surviving partner in communi- 
ty controlled by the dispositions contained in the testator’s will. At the death 
of the testator, her rights were fixed by law; as survivor, she could either sell 
a sufficient amount of community property to discharge the debts, and exer- 
cise her right of usufruct on one-half of the residue, or retain the whole pro- 
perty, and receive its fruits, on paying the debts herself, so as to relieve the 
heirs from the burthen of interest. Were it obligatory on the usufructuary to 
discharge one-half of the community debts and legacies, out of the revenues of 
the separate estate of the testator, as contended for by the appellant, it is ob- 
vious that her right as such would be suspended to an indefinite period, indeed, 
might ultimately be defeated. The interpretation contended for, is clearly: in 
opposition to the terms of the statute, and in conflict with the rules which 
govern usufructs. C. C. 578 and 579. 3d Ann. 491. 4th Ann. 394. 

2d. The answer to the first objection is applicable in part to this one. The 
property ordered to be sold for the payment of the community debts, consisted 
only of slaves and movables. We have carefully examined the evidence as to 
the necessity of the sale, and are not prepared to say, that the Judge a guo 
erred. The claims of A. Miltenberger & Co., amounting to $25,656 09, balance 
due them after deducting partial payments, and of the widow, for $17,934, 
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amount of her paraphernal property, alienated during the marriage, appear to 
us to be fully sustained by the evidence. Indeed we think the evidence dis- 
closed by the record, shows most conclusively, that the debts of the communi- 
ty, including the claims for a tomb, costs of administration, etc., amounted to 
upwards of $50,000, at the date of the order given for the sale of the property. 

$d. ‘The answer to this objection, is to be found in the provisions of our 
Code, prescribing the duties of curators, administrators and executors. “In 
default of funds sufficient to discharge the debts and legacies of sums of money, 
the testamentary executor shall cause himself to be authorized by the court, 
to sell the movables and the slaves not employed on plantations, and if they are 
insufficient, the immovables, to a sufficient amount, to satisfy those debts and 
legacies.” C. C. 1661, 1662, 1668, 1155, 1156-7. C. P. 990 et seq. 

4th. We are of opinion that this objection is wholly unsupported by the 
facts contained in the record. 

5th. It is clear that the claim for the erection of a tomb, cannot be received 
as a debt of the community, and must consequently be borne by the estate of 
the testator. 

6th. Considering the nature and amount of the succession, and the various 
proceedings which must necessarily take place in the course of its administra- 
tion, we are under the impression that the amount provided for to meet contin- 
gent or future expenses, is not only proper, but reasonable. 

7th. Inthe sale of property belonging to a succession in which minors are 
interested for the payment of debts, itis not necessary to observe the formali- 
ties required by law for the alienation of minors’ property, the interest of such 
minors being considered merely residuary. 11 R.508. 17 L. 500. 10 R. 457. 
11 L. 156. . 

8th. The allowance of the claim of the appellant for his fee, for professional 
services rendered to the absentee in this suit, would have been, in our opinion, 
in contravention of the 71st Article of the Constitution of 1845. The claim is 
clearly not within the exception provided for in that Article. 4th Ann. 436. 
1st Ann. 206, 22. The right of the appellant to claim compensation for his 
services from the estate of the minor, is reserved by the judgment., » 


James L. Stirling, one of the creditors and appellees in this case, complains 
that the Judge @ quo erred in rejecting his claim, on the ground that it was 
prescribed, and asks that the judgment be amended in his favor. He claimed 
to be a creditor of the testator for the sum of $3,358 15, besides interest. The 
testator died on the 24th December, 1850. On the 15th of January, 1851, the 
executrix acknowledged the correctness of his claim and promised to pay the 
same, concurrently with the claims of the other creditors, in the course of ad- 
ministration. It appears that subsequently, she paid on account of the same, 
$2,873 04, leaving a balance of $600, in his favor, which is the amount con- 
tested. Our attention has been directed to an account rendered by the testator 
in April, 1842, showing a balance of $758 66, in favor of Stirling. It also 
shows a note of McDermott charged to him, but the amount of which is not 
specified, and a memorandum at the foot of it, in these words: “TI have paid to 
Watts, and Lobddell, and Hustis, and expenses incurred in the suit of Hhs. Mc- 
Micken v. Amos Webb and heirs of Jedh. Smith, about $1600, which is not 
charged, the suit not being yet determined.” Catherine Smith, wife of Dr. W. 
J. Lyle, and Sarah Smith, wife of J. L. Stirling, were the only heirs of Jedh. 
Smith, issue of his marriage with the executrix, and legatees under the will. 
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In the account thus rendered, Stirling stands credited with the following items: Brocesmom 0 or 
“By amount of Sarah’s half of estate of Mrs. P. Smith, $1500. By amount 
due -Sarah, as per settlement with Z. Stirling, under-tutor to heirs of Jedh. 
Smith, $6,868 55.” If debited with his wife’s proportion of the amount thus q 
paid for the heirs of Jedh. Smith, it is evident that the balance would be on 5 
the other side. The credit side of the testator’s account is relied on by Stirling, 
and so charged in his account. The only items charged in his account, since 4 
April, 1842, amount to $3,344 16, and the credits to $3637 62, including the . 
amount received by him from the executrix. Thus it would seem that his claim 
against the estate is not so clear and certain as to authorize us to disturb the 
judgment of the District Court, even supposing that the plea of prescription 
was unavailable. 

We are of opinion in relation to the claim of Dr. W. H. Lyle, established by 
a judgment rendered in his favor against the executrix, that it cannot be ex- 
amined in this case. C. P. 986,987. 9 Rob. 78. 3d Ann. 36. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed. 










































Succession or Carnaritne L. McNen—J. D. Mrx, Administrator, v 
W. J. Jounson. 


It is the duty of an administrator to proceed against his delinquent predecessor in the administra- 
tion. 

Where an administrator properly sues in that capacity, his allegation of another quality in himself 
than that of administrator, may be treated as surplusage. 

Neither the validity nor the necessity of proceedings in the O -urt of Probate, for the appointment of 

an administrator, can be drawn into question collaterally, by a debtor of the succession. 


PPEAL from the Second District Court of New Orleans, Lea, J. Bonford, 
for plaintiff. Durant, curator ad hoc, for appellant. 
Bucuanan, J. James D. Miz, administrator of this succession, has pro- 
ceeded against the former administrator, William J. Johnson, who has ab- 
sconded, for an account. The District Court appointed a curator ad hoc to 
represent Johnson ; and the curator appeals from a judgment, condemning the 
former administrator to pay to the present one, in his capacity, the sum of two 
thousand one hundred and eighty-one dollars, with interest. 

The appellant assigns for error in this judgment: 

ist. That no proof was offered of the heirship of certain parties, of whom 
the appellee professes to be attorney in fact. 

2d. That the appellee’s quality of attorney in fact of those parties has ceased. 

8d. That the heirs of this estate are present and represented, and conse- 
quently there is no need of an administrator. 

It is true, the appellee styles himself in his rule, not only administrator, but 
attorney in fact of the heirs. His quality of administrator is undisputed, and 
not only he had the right, but it was his duty to proceed against his delinquent 
predecessor in the administration. His allegation of another quality in him- 
self than that of administrator of the estate, may therefore be treated as sur- 
plusage, for the purposes of this proceeding; and the heirship of the parties 
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or named in the rule is immaterial. This disposes of the two first grounds of 
error. 

Upon the third ground, we are of opinion that the validity or necessity of 
the proceedings in the Court of Probates for the appointment of an administra- 
tor, cannot be drawn into question, collaterally, by a debtor of the succession. 
Besides, there is no proof in the record that the heirs of this estate are pre- 
sent; nor if represented, that they are represented by any other person than 


the administrator; whose right to represent them is directly put at issue by 


the appellant. 
Judgment affirmed, with costs. 





Mavunset Wurre & Co. v. Mary: Rucker. 


It was agreed by public act between the parties, that defendant should ship her crops of cotton to the 
house of plaintiffs, for sale, and that the balance of proceeds, after paying her instalments in bank 
and plantation expenses, should be appropriated to the payment of certain notes, as they fell due. 
Held ; This stipulation did not impose upon the plaintiffs an obligation to ascertain at their peril 
the details of defendant’s accruing indebtedness for instalments in bank and plantation expenses, 
and when so ascertained, to discharge them. By it, the plaintiffs were bound to honor the draft of 
defendant in favor of the bank for instalments due, and pay orders for plantation expenses, to the 
extent of the funds in their hands proceeding from the sales of defendant’s cotton crops. 


PPEAL from the District Court of the parish of Pointe Coupée, Furrar, J. 


Brewer & Collins, for plaintiffs and appellants; Ratliff & U. B. Phil- 
lips, for defendant. 

Bucuanan, J. This is a suit upon four notes secured by mortgage and upon 
an account. The plaintiffs pray for judgment for the amount of their claim, 
and that the same be decreed to bear a mortgage upon the property described 
in the notarial act annexed to their petition. 

The defence is failure of consideration of the notes, and the prescription of 
five years. 

Defendant also claims in reconvention twelve thousand dollars damages for 
violation of plaintiffs’ contract with defendant, as contained in the mortgage. 

This demand in reconvention, resting on the same facts with the plea of 
failure of reconsideration, they will be considered together. 

The evidence shews that the parties appeared before a notary public on the 
31st May, 1843, and the defendant acknowledged being indebted to plaintiffs in 
the sum of $6,088 63, for which she furnished the notes now sued on. She 
further declared, that it was understood and agreed between the parties that 
sheis to ship her crops of cotton to the house of Maunsel White & Co., at New 
Orleans, for sale, and that the balance of proceeds, after paying her instalments 
in bank and plantation expenses, shall be appropriated to the payment of the 
above stated notes, as they fall due. And for the payment of the notes and in- 
terest, defendant mortgaged the property described in the act. 

The defendant contends that the effect of the clause of the mortgage italicised 
above, was to oblige plaintiffs to pay the instalments of a mortgage debt of de- 
fendant to the Bank of Louisiana, as they should fall due, and to protect defen- 
dant’s property from seizure by the bank under its said mortgage. We do not 
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find in the clause, nor in the context, evidence of such an obligation on the M. Warre & Co, ‘a 
7 Rucker a 


part of plaintiffs. Undoubtedly, the proceeds of the crops of cotton were to 
be applicable in the hands of plaintiffs: 1st, to the payment of defendant's 
instalments in bank and the plantation expenses; 2d, to the discharge of her 
notes in favor of plaintiffs. But there was no authority given to plaintiffs, much 
less an obligation imposed upon them, to seek out and ascertain at their peril, 
the details of defendant’s accruing indebtedness for instalments in bank and 
plantation expenses, and when so ascertained, to discharge them: in a word, 
to thrust themselves between defendant and her other creditors. The only 
reasonable interpretation to be given to this clause, is, that the plaintiffs were 
bound to honor the drafts of defendant in favor of the banks for instalments due, 
and her orders for plantation expenses, to the extent of the funds in their hands, 
proceeding from the sales of defendant’s cotton crops ; having the right to re- 
tain only the surplus, on account of defendant’s notes held by them. 

The violation of the contract complained of by defendant, consists in this : 
that on the —— day of May, 1844, J. NV. Maynard, cashier of the Branch of 
the Bank of Louisiana at St. Francisville, drew upon the plaintiffs for the sum 
of $2,042 59 in favor of the cashier of the mother bank, which draft was pro- 
tested for non-acceptance, the drawees not being in funds. This draft is proved 
to have been for the curtailment and interest due from defendant to the bank, 
at its date. We think that the defendant has failed in establishing that the dis- 
honor of this draft was a violation of the contract between the parties; not 
only because it was not drawn by defendant or by her authority, but also be- 
cause it is proved and indeed admitted by the answer that the plaintiffs were 
really and truly not in possession of funds of defendant at the time, to an 
amount sufficient to cover this draft. It is clear that the possession by the 
drawee of funds of the drawer, does not create an obligation on the drawee to 
accept a bill for a larger amount than those funds; and there is no evidence 
that the bank offered to receive, or would have acquiesced in, an acceptance by 
plaintiffs to pay anything short of the face of the draft. In the usual course 
of business, the draft was presented by a notary to the drawee, and an un- 
qualified acceptance was demanded. The account current also shews that 
plaintiffs paid drafts and orders of defendant, after the protest of the cashier’s 
draft, to the full amount of funds in their hands, exclusive of the note of de- 
fendant, which matured May 18th, 1844. 

The conclusions to which we have come upon the construction of the contract 
and its supposed violation, render it perhaps unnecessary that we should say 
anything about the proof of damages. 

The decided impression left upon our mind by the whole evidence on this 
head, is that the defendant has suffered no damage whatever by the Sheriff's 
sale of the 3d August, 1844, in consequence of the understanding between the 
bank and AZ/rs. Rucker, respecting the property sold, which understanding, there 
is reason to infer, existed when that sale was made. 

There remains to be considered the plea of prescription. Two of defendant’s 
notes were more than five years past due, at the date of the citation in this 
case, which was the 14th March, 1851. One of those, to wit: the note due 
18th March, 1844, is charged in the account current filed, as one of the items 
to defendant’s debit. Including this item, the balance due plaintitis by defen- 
dant, as per account rendered by the former on the 20th May, 1844, was $200 
71 cts., afterwards increased by subsequent payments on defendant's account. 


- 
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Ware & We think that the note thus charged, merged in the general balance of account 
rendered, which, it will be observed, was for a far less sum than the face of the 
note; and that it cannot now be revived by plaintiffs for the sake of inferring 
an accessory obligation of mortgage: nor on the other hand, be treated, by 
defendant as a debt barred by prescription. The plaintiffs have prayed for a 
decree allowing them a right of mortgage upon the property of defendant 
described in the notarial act annexed to his petition, for the security of his 
claim. 

The property has been sold by the Sheriff, in satisfaction of a prior mort- 
gage, and appears to have produced no more than sufficient to discharge that 
prior mortgage. The record does not inform us that any certificate of the 
mortgages upon the property was produced and read at the Sheriff’s sale, as 
required by article 678 of the Code of Practice: nor that the Sheriff gave any 
discharge to the purchaser of subsequent mortgages to that of the bank, accor- 
ding to article 708. The question of the existence of plaintiffs’ mortgage might 
present difficulties, if the bank were a party to these-proceedings ; but as regards 
the defendant, no injury can result from considering it as still existing. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
court below be reversed, and that the plaintiffs and appellants recover of the 
defendant and appellee, $47,078 41 cts., with interest on $1,522 15, from the_ 
18th March, 1846, at ten per cent. per annum; on $1,522 18, from the 18th 
March, 1847, at ten per cent. per annum ; on $1,663 08, from the 14th March, 
1851, at five per cent. per annum, and that the plaintiffs be decreed to have a 
conventional, quoad the defendant’s mortgage upon the property described in 
the notarial act of the 31st May, 1848, annexed to the petition, from the date 
of the recording of said act to secure; $3,044 33 cts., with interest from the 
maturity of the. two notes of defendant, due respectively on the 18th March, 
1846, and the 18th March, 1847, and that the defendant and appellee pay costs 
in both courts. 








,. 
In toe Marrer or S. G. Mmarp, prayinc ror a Writ or Hapeas 
Corpus. 


Rk” the applicant, J. H. Van Dolsen. 


Stet, C.J. The court being of opinion that the prisoner is confined by 
virtue of a conviction and judgment of a court of competent jurisdiction, and 
that the time during which the prisoner may be lawfully held in confinement 
has not expired. 

It is, therefore, ordered that the prisoner be remanded to the custody of the 
Sheriff under the writ of the First District Court of New Orleans, annexed to 
the Sheriff’s return in this case. 
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G. W. Nicuotus er ats. v. A. .\pams. 


Where the description of the land is by reference to the adjoining tenements, and it is sold from 
boundary to boundary, no action can be maintained for a diminution of price on account of a 
deficiency of quantity. C. C. 2471, 850. 


PPEAL from the District Court of the parish of Point Coupée, Cooley, J. 
Provosty & Farrar, for plaintiffs and appellants. 

Bucnanan, J. This is an action in diminution of the price of a tract of land 
purchased by the plaintiff of defendant, for deficiency of quantity. 

The defence is that it was a sale per aversionem. 

The defendant had judgment, and the plaintiff has appealed. 

The description of the land in the conveyance is as follows: “A tract of 
land situated in this parish at the place called ‘ Village,’ where the said vendor 
now resides, containing twenty-six arpents front and bounded above by land of 
Elijah Adams, and below by land of Marcelin, f. m. c., with the special reser- 
vation of four superficial acres from the upper line, which four acres have been 
sold by the present vendor to 0. ¥. Hornsby before this day as he declares; 
the tract, object of this sale, containing, after the above reservation, eight hun- 
dred and fifty superficial arpents more or less,” which said tract of land was 
originally described, in four different tracts, which the said 4. Adams purchased 
at different times, to-wit: the tract above at the succession sale of Joel Robert- 
son—the middle one at the succession sale of John Thomas, and the one below 
at ‘the succession sale of Jsaac Alston, all of which sales are recorded in the 
files of the recorder’s office, in this parish, to which said files the parties refer 
themselves for further and more particular description. From the documents 
referred to in this description the land appears to front on the Mississippi river. 

Such a description of land sold has frequently been decided by the Supreme 
Court to come within the provision of the 2471st Article of the Civil Code, and 
consequently to exclude the action guanti minoris. Curry v. Archinard, 5 N. 
S., 240. Johnston v. Quarles, 3 L. Rep.,92. Graftston, curator, v. Wells, 4 L- 
Rep., 536. Hoover v. Richards, 1 Rob., 36. See also Civil Code, Art. 850. 

It is therefore ordered, adjudged and decreed that the judgment of the court 
below be affirmed with costs. 


Hannan Swirt et ays. v. ANN Swirt ET ALS. 


Where a nuncupative testament by public act does not mention that the three witnesses who signed 
it, reside in the parish where the will is executed, parol testimony can not be given to supply the 
omission. 

Plaintifis brought suit to annul a will; defendants pleaded the prescription of five years. Held: that 
the Judge correctly charged the jury that they were at liberty to infer the absence of plaintiffs from 
the State for the five years following the death of the testator, from testimony of their absence after 
the expiration of those five years. 

C CO. 1571, 1587. 


PPEAL from the District Court of the parish of Point Coupée, Farrar, J. 
Ratliff, for plaintiff. Cooley, Brewer & Collins, for defendants and appel- 


lants. 
16 
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me ate, Bucnanxay, J. This is an action to annul a nuncupative testament by public 


act. The will does not mention that the three witnesses, who signed it, reside 
in the parish where the will is executed. C. C. 1571, 1587. And a bill of 
exceptions was taken on trial to the refusal of the District Judge to permit the 
residence of the witnesses to be proved by parol. e 

The Judge did not err. This point has been expressly ruled in the case of 
Leblane v. Buras’ heirs, 16 L. R., 80. 

There is another bill of exceptions to the charge of the Judge to the jury, 
in relation to the plea of prescription. The counsel of defendants prayed the 
court to charge the jury that if the testimony only proved the residence of the 
plaintiffs out of the State after the lapse of five years from the death of the 
testator, such testimony was not sufficient to enable plaintiffs to avail them- 
selves of the delay of ten years, accorded to absentees for bringing the action 
of nullity of a testament. 

But the Judge refused this charge, and charged the jury in substance that 
they were at liberty to infer the absence of plaintiffs from the State for five 
years following the death of the testator, from testimony of their absence after 
the expiration of those five years. 

The court did not err. The Article 3507 of the Code bars the action in nul- 
lity of a testament, in five years, where the party entitled to exercise it resides 
in the State, and in ten years, if he be out of it. 

The defendants pleaded the prescription of five years against this action. 
That plea depends upon proof of the fact that the plaintiffs were in the State 
during five years following the death of the testator. But when the plaintiffs 
had proved the allegation of their petition that they were absentees at the time 
of the institution of the suit together with other circumstances, we think with 
the Judge below, that their having always been absentees was a fact for the 
jury to decide, and that in this as in many other cases, its decision might law- 
fully be based upon an inference from other facts which were directly proved. 
It has been shown that at one time the plaintiffs were absent from the State, 
and that they are natives of Ireland, and it has not been shown that they were 
then in the State. 


In view of the facts which appear to have been proved, we cannot say that 
the inference of the jury in the present case was at all strained, as to the con- 
tinuous absence of the plaintiffs from the State. The verdict of the jury seems 
to us in accordance with the facts, and the law. C..C. 1588. 

Upon one point, however, the judgment of the District Court appears to 
require amendment. By consent of counsel on the trial, the cause was tried 
on the sole ground of the validity of the will, reserving the remaining ques- 
tions for subsequent action. The jury found a general verdict for plaintiffs ; 
and the court entered up judgment upon the verdict that the will of John 
Swift be deemed null and void, and that plaintiffs be decreed to be heirs at 
law of the said John Swift, and of their deceased father and mother, Hugh 
Swift and Ann Swift in the succession of the said John Swift, deceased, for the 
portions falling to them respectively by law. This clause of the judgment is 
erroneous, being a matter not passed upon by the jury. 

Judgment amended by striking out the clause recognizing plaintiffs as heirs 
at law of John Swift, Hugh Swift and Ann Swift, and affirmed as amended ; 


the costs in the court below to be paid by the appellants—those of appeal, by 
the plaintiffs and appellees. 
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R. Weis & Co. v. A. Sr. Dizier. 


A party cannot be admitted to prove what he has not alleged. The general issue reduces the contro- 
versy between the parties to the question of the truth or falsity of the plaintiff’s allegations, and the 
legal effect of the facts when proved. 

The petition alleged that defendant had taken possession of the property in dispute without title. 
Had; under a general denial, defendant could not give evidence of title. 

The affidavit for sequestration was in these words: “He, said affiant, fears that the defendant, 
Auguste St. Dizier, will conceal, part with, or dispose of the flatboat and lumber, claimed in the 
within petition, during the pendency of this suit.” Held to be sufficient. Ogden, J., Voorhies, J., 
and Buchanan, J., concurring. 

Even if the allegations be indefinite, yet if it appears from the previous proceedings in the cause that 
the opposite party had sufficient notice of the nature of the demand or defence intended to be ad- 
vanced, and could not have been surprised, evidence to support such demand or defence will be 
received. Slidell, C. J., dissenting, Campbell, J., concurring. 


s 
PPEAL from the District Court of the Parish of Iberville, Robertson, J. 
Labauve, for plaintiff and appellant : 


Defendant, under his plea of the general issue, offered to prove on trial the 
sale of the flatboat and lumber by this hand to him, defendant. The plaintiffs 
objected to this introduction of such evidence and testimony, on the grounds 
that such evidence and testimony was not authorized by the pleadings and 
answers. The court admitted the evidence and testimony, and the plaintiffs 
excepted to the decision of the court. (See the receipt for boat and lumber, 
document marked B., and bill of exceptions, page 18 of record.) The court 
certainly erred. It seems to be clear that such an important fact, not personal 
to the plaintiffs, going to defeat their right of action, and extinguishing their 
right and title to the property in dispute, should have been specially pleaded 
and set forth in the answer. Glime v. Teausie, 6 La., 457; Mortimer v. pena 
9 La., 111; WV. O. Gas Light and Banking Co. v. Hudson, 5 Rob., 486; Landry 
v. Bougnon, 17 La., 82; Davis v. Davis, Ib., 259; White v. Merino, tb., 371; 
McKown v. Mather, 19 La., 542, 3 An., 325; Bludworth v. Hunter, 9 Rob., 256. 
Pleas of payment, novation, &c.,. must be specially pleaded and set forth in the 
answer, because they extinguish and destroy the title and the obligation held by 
the party. So, in this case, a sale by the agent to the defendant would have 
extinguished and destroyed plaintiff's title to the boat and lumber. 


Robertson, for defendant : 


The statement of facts set forth in the affidavit, did not authorize the issuing 
of the writ, and is not such as would subject the party to the penalties of per- 
jury, if the facts sworn to were proven to be otherwise. C. P., art. 275, sec. 2; 

Watkinson v. Black, 14 L. R., 351; Ranaldson v. Hamilton, 5 A., 20. 

As a general rule, every means of defence, such as payment, &c., which goes 
to show the extinguishment of an obligation admitted, or proved to have once 
existed, must be pleaded specially. The object of this rule is apparent, it pre- 
vents a party from being taken by surprise. But we think the circumstances of 
this case form an exception to the rule, and respectfully submit that its applica- 
tion to a case of this nature would produce manifest injustice. The plaintiff 
does not sue upon an obligation, as for the price of the things sold, but alleges 
we have taken possession of his property without title, and sues for its recovery. 
He does not directly repudiate the acts of his agent, by whose authority the 
contract divesting him of his title was made, as we think he should have done, 
in bringing his action; nor can he plead ignorance of his acts, (see Wolfe v. 
Rogers, 6 R., 100,) he could not therefore have been taken by surprise when 
defendant offered to prove a contract, and payment under it, to show an adverse 
title in himself, or any other fact tending to destroy plaintiff’s right of action. 

We think the case of Fram v. Allen, 8 M., 381, applicable. The court say: 
“ This is an action brought upon an account current, unsettled between the par- 
ties—the plaintiff claims a balance, and appellant (defendant) has pleaded the 
general issue. On the trial of the cause below, the appellant offered to prove 
that the plaintiff had omitted in the account sundry credits in his favor; but 
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the evidence was refused on the ground that he had not pleaded compensation 

ly. The court held that w instead of demantion the price of the 

by him furnished, the plaintiff undertakes to oppose the defendent’s claim 

to his, in order to compare them, &c., it cannot be said that either of the claims 

‘are liquidated, for the very object of the suit is to obtain that liquidation. In 

such a case, both accounts are - at issue, and any evidence tending to support 
or contradict the correctness of either, ought to be admitted.” 

In the case of Davis v. Davis’ Syndic, 17 L. R., 262, the court held: “ That 

under the plea of the general issue, the defendant had a right to show that the 

plaintiff had no claim at all, or a lesser one than that set up. Under the same 


plea he might have shown money legally expended, and in general, every pay- 
ment to any other person but the plaintiff, which tended to destroy or Jessen 
his liability, as averred by the plaintiff.” In the case of Bonnabel v. Bouligny, 
1 R., 293, it was decided that “under the general issue, defendant had the right 
to show any fact tending to prove that he was not indebted to the plaintiff, as 
set forth in the petition. 


Open, J., (Voorntes, J., and Bucuanan, J., concurring.) This is an action 
to recover a flatboat of lumber, alleged by the plaintiffs to be their property, 
and to have been found in the possession of the defendant without any title to 
it. The prayer of the petition is that the defendant be condemned to deliver up 
to the petitioners the boat and lumber, or in default thereof, to pay its value— 
twelve hundred and fifty dollars. 

The answer is a general denial of the allegations of the petition. 

On the trial of the cause in the Court below, the defendant offered in evidence 
a receipt for $500, signed by one F. Pearson, purporting to be for the price in 
fullfor a boat and its contents of lumber, and also offered parol testimony to 
prove that he had purchased and paid for the property in dispute. The plain- 
tiffs objected to the introduction of the evidence on the ground of its inadmissi- 
bility under the pleadings. The objection was overruled and the evidence re- 
ceived, to which the plaintiffs took their bill of exceptions. We think the Judge 
@ quo erred in admitting the evidence. The rule is, that a party cannot be ad- 
mitted to prove what he has not alleged. If the defendant intended to rely on 
a title by purchase from Pearson as the ostensible owner, he should have pleaded 
it in his answer. The general issue reduces the controversy between the par- 
ties to the question of the truth or falsity of the plaintiffs’ allegations and the 
legal effect of the facts when proved. It is contended that this case forms an 
exception to the general rule, because it is alleged in the petition that defendant 
had taken possession of the property in dispute without title. We are unable 
to see why, on that account, a different rule of pleading should exist from the 
general one. Ifthe plaintiffs had claimed damages for a trespass, besides claim- 
ing the property or its value, such evidence could have been received under the 
general issue in mitigation of the damages, but there is no principle under which 
it could be admitted, without having been specially pleaded in order to prove 
ownership. . 

The sequestration was set aside on motion of defendant’s counsel, on the 
general ground of errors apparent on the face of the record. The grounds for 
dissolving the sequestration ought to have been specially assigned in the Court 
below ; but no objection was taken by the plaintiffs to the form of the motion. 

The grounds presented by the defendant’s counsel in this Court are: 

ist. That the affidavit is insufficient; in not stating that the defendant was 
about to remove the property out of the jurisdiction of the Court. 

2d. That the plaintiffs do not swear to the ownership of the property. 

8d. That the affidavit, being in the alternative, is defective, vague and uncer- 
tain. ' 


‘ 





NEW ORLEANS, FEBRUARY, 1854. 


4th. That the affidavit is not such as would subject the party to perjury, if 
the facts sworn to were proven to be otherwise. 

The words of the affidavit are, “He, said affiant, fears that the defendant, 
Auguste St. Dizier, will conceal, part with or dispose of the flatboat and lumber, 
claimed in the within petition, during the pendency of this suit.” This, we 
think was a literal compliance with the article of the Code of Practice as 
amended by the Statute of 20th of March, 1839. The en was im- 
properly set aside and should be reinstated. 

Although we think the evidence on the part of the defendant was inadmissi- 
ble under the pleadings, and cannot give our sanction to such a loose practice 
of pleading, we are not willing, under the circumstances of this case to preclude 
the defendant from setting up a title to the property under the receipt, which 
was improperly received in evidence, and conclude that justice requires the 
case should be remanded, with leave to the defendant to amend his answer. 

It is therefore ordered, adjudged and decreed that the judgment of the Court 
below be amended and reversed, the sequestration reinstated and the cause re- 
manded for a new trial, the defendant to pay the costs of the appeal. 

Sue t, C. J., (with whom concurred Campse.t, J.,) dissenting. I think 
there are circumstances in this case which bring it within the rule frequently 
recognized, that even if the allegations be indefinite, yet if it appears from the 
previous proceeding in the cause, that the opposite party had sufficient notice of 
the nature of the demand, or defence, intended to be advanced, and could not 
have been surprised, evidence to support such demand or defence will be re- 
ceived. See the cases collected in Hennen’s Digest, verbo Pleading, p. 1211, 
No. 2. 

In the present case we find that in the deposition of a witness examined on 
the part of the plaintiffs, taken some months before the trial, the fact of a sale 
having been made by the person left in charge of the boat and lumber by plain- 
tiffs’ agent, was sworn to; and at the trial of the cause it was proved by the 
plaintiffs’ witnesses, on their direct examination, that the agent had full author- 
ity to sell the lumber any where on his voyage down the river, from the State 
of Mississippi to New Orleans ; that this agent had stated to divers persons liv- 
ing in the neighborhood that they might buy from Pearson, the person left by 
him in charge, any lumber they might want, and that Pearson had sold portions 
of the lumber to two neighbors of the defendant, delivered the lumber and 
received the money. 

It is proper to observe that no application for continuance on the ground of 
surprise was made by the plaintiffs. If there had been, and the application had 
been refused, a different case might have been presented, upon which no opin- 
ion need be now given. 

Upon the merits, I consider the evidence offered by the defendant, coupled 
with that offered by the plaintiffs, sufficient to justify the decree of the Court 
below dismissing the plaintiffs’ action. 

For the above reasons I think the judgment should be affirmed. 





W. Wuirttrxam v. A. Swan. 


A tutor who permits a debt due to his ward to become prescribed is personally bound for it. 

An administrator should be held to proof of due diligence in the collection of the active debts of the 
succession. He cannot be relieved of responsibility by showing that he offered them for sale at 
public auction in a lump, and could not get a bid. 

The fee of counsel for filing the account of the tutor, is an expense chargeable to the minor, under 
Art. 352, C. C. 

A tutor who pays a debt from which his ward has been relieved by prescription, is liable to the ward 
for the amount so paid. 


PPEAL from the District Court of the Parish of Point Coupée, Farrar, J. 
Ovoley, for plaintiff, cited succession of Guiltlemin, 2 Ann, 634, Monget v. 
Walker, 4 Ann. 214. Provosty, for defendant. 

Bucnanay, J. This is an appeal from a judgment upon opposition to an ac- 
count of tutorship. The judgment of the District Court, which appears to have 
been laboriously and carefully prepared, fixes the balance due the plaintiff by 
his tutor at the sum of two thousand and twelve dollars and twelve cents, with 
interest. The representatives of the estate of the tutor and of his security have 
appealed, and assign various errors. The appellee has also prayed, in his 
answer to the appeal, that the judgment of the Court below be amended in his 
favor in various particulars. 

The first error assigned by appellant, is the charging the tutor with a sum of 
$2544 90, being the balance due by Rutis Morgan on notes given with Charles 
Morgan, Jr., as endorser, for the price of land belonging to the minor and his 
co-heirs, sold at probate sale, and purchased by said Rutis Morgan. The bal- 
ance in question remained after the seizure and sale of the land in the hands of 
Morgan. Upon this point, we do not think the District Court erred. The 
notes of Rutis Morgan matured in 1848, 1844, 1845 and 1846. The endorser 
was the security of the tutor, on his bond of tutorship. None of the notes were 
paid, and no steps were taken to render the property sold liable, until January, 
1847, when executory process was issued, and the property was sold, leaving the 
above mentioned deficit. The drawer of the notes, Rutis Morgan, appears to 
have lived until after the last of them had matured, but no attempt was ever 
made to make the money by a personal action against himself or his endorser. 
All the notes were prescribed before the plaintiff reached the age of majority ; 
and we think that the tutor and his security are clearly liable. 

The appellant next avers that the District Court erred in allowing plaintiff 
one-fourth of the amount of the notes and accounts due his mother’s estate, 
which were not sold by the Parish Judge for want of a bid. This circumstance, 
on which the appellant lays much stress, appears to us of no importance. The 
mode adopted by the tutor in this instance, of settling an estate by setting up at 
auction to the highest bidder, the outstanding claims by note and book account, 
fot whatever they will fetch, within a short period after the death of the ances- 
tor of the minor under his tutelage, is at best objectionable; hardly warranted by 
law, and liable to the greatest abuses. This case seems to illustrate the latter 
observation. About two thousand dollars of nominal value of notes and ac- 
_counts due the estate of plaintiff's mother were sold, in six lots, for the aggre-. 

* gate price of less than seventy dollars; and, among other suspicious cireum- 
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stances, we have been struck by the fact, that in one of those lots, amounting 
to two hundred and fifty dollars, and adjudicated for twenty-five dollars, was 
included a note of David Gay for fifty dollars; while the plaintiff is charged in 
the account of tutorship with one hundred and five dollars and eighty-seven cents, 
amount of an account of this same David Gay for boarding, washing and school- 
ing of plaintiff, which the voucher produced shows to have been paid by the tutor 
six months before the sale in question, or while he had Gay’s noe in his hands. 
This fact evinces the grossest negligence and mismanagement of the tutor in his 
administration ; and we think the doctrine to be properly applicable : that an 
administrator should be held to proof of due diligence in the collection of the 
active debts of the succession. He cannot be relieved of responsibility by show- 


ing that he offered them for sale at public auction in a lump, and could not get 
a bid. 


The appellant also contends that the District Court improperly classed the 
claims of Boyle and others as debts of the community of acquests of plaintiff’s 
mother and her last husband, Gee. We think, after examining the evidence, 
that the Judge did not err. 

The appellant next contends that the judgment does not allow the item of 
$100 charged in the account for the fee of counsel, who filed the account. This 
item comes properly within the purview of the article 352 of the Civil Code, and 
we think its amount reasonable. 

On the other hand, the appellee claims the amendment of the judgment ap- 
pealed from, in these particulars : 

Ist. By rejecting the item of $25 charged as the one-fourth of the balance due on 
Bernoudy & Dujfilho’s note. That note matured in December, 1834, some seven 
years before the death of the maker, plaintiff’s mother, and though made for 
$240, an endorsement shows that at maturity there was only due $98 83 upon it. 
In December, 1843, being nine years after the maturity of the note, an endorse- 
ment signed by the tutor shows that he paid it. The circumstances under 
which the tutor took upon himself to renounce a prescription acquired before 
the commencement of his administration, do not appear. The Civil Code, Art. 
8425, declares that the capacity to alienate must exist in him who renounces a 
prescription acquired, in order to make the renunciatien valid. It is clear that 
a tutor is without capacity to alienate the property of his ward. He cannot 
therefore renounce the prescription which has been acquired. See 21st Duran- 
ton, No. 130, p. 196. 

2d. By rejecting an item of a fee allowed a lawyer for professional services in 
the hypothecary action against the widow of Rutis Morgan. The record of 
that suit is in evidence, and we think the charge of Mr. Jisley is not unreason- 
able. 

8d. By reducing the allowance to the tutor for the personal expenses of his 
ward from $200 per annum to the amount of his revenue, which in argument 
are assumed at five per cent. on the judgment rendered by the District Court. 
The Article 343 of the Civil Code certainly favors this position of the appellee’s 
counsel. The expenses of the support and education of the minor, says that 
Article, should never exceed his revenues. Hubbell v. Hubbell, 5 Ann. ; Moore v. 
Nichols, 5 L. R. In conection with this subject it is proper to notice a bill of 
exceptions in the record to the admission in evidence of an account in the tutor’s 
handwriting, and unsupported by any voucher, of moneys expended by him for 
the personal expenses of his ward. We think the Courterred. By Art. 2244 
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and 2245 of the Code, parties cannot make their books evidence in their favor. 
8M. R., 188; 8 Rob. p. 6: 12 Rob., 407. 

The evidence shows that plaintiff was living with his tutor for about two years 
after the death of his mother; that during that time the tutor furnished him 
nothing but the strict necessaries of life. It is even probable that the boy was 
not boarded by his tutor, but by aman named Gay, who has been already 
named ; for we find among the evidence the following voucher : 

“Mr. J. W. Swain, tutor of William Whittikam, Dr. to David Gay for 


boarding, washing and schooling, - - - - - - - $9687 
Dr. Lyne, dill for, Sete as ee ee. ee 9 00 


$105 87 
Dec. 10, 1842. Rec’d payment, David Gay.” 

The judgment of the Court below has reduced this bill by the amount of Gay’s 
note in favor of the estate, which the tutor ought to have collected. And we 
think that the amount allowed by that judgment should go in deduction of the 
amount to be allowed to the tutor for the support of his ward, which we fix at 
$210, or with the deduction of $55 paid Gay, one hundred and fifty-five dollars. 

It is therefore decreed that the judgment of the District Court be amended, 
1st, by allowing the item of one hundred dollars paid A. Provosty for profes- 
sional services in rendering the account of tutorship ; 2d, by rejecting the item 
No. 33 in the account of tutorship, being $25 for balance still due on Bernoudy 
& -Dufilho’s note; 3d, by reducing the allowance to the tutor for the support 
and education of the minor from $400 to $155; thatthe plaintiff have judgment 
against Augustine Swain, as administratrix of the succession of her deceased 
husband, J. W. Swain, and against Charles Morgan, Jr., as administrator of 
the succession of his deceased father, Charles Morgan, Sr., security of said J. 
W.- Swain, on his bond as tutor of the plaintiff, in solido, for the sum of two 
thousand one hundred and eighty-two dollars and twelve cents, with interest at 
the rate of five per cent. per annum from the third of April, 1847, until paid 
the costs in both Courts to be paid by the appellants. 


E. Impeaux Co. v. A. Severrt. 


A Parish Ordinance of Iberville authorizes every inhabitant, proprietor of land, in the Parish to ar- 
rest all wild and mischievous animals, and requires the owner to give one dollar for the prize. Held: 
That remuneration can be recovered only on proof that the animals were wild and mischievous. 

A stray is an animal found in an unusual place for such an animal, or an animal that has roved for 
some time in a certain place, whose owner is unknown. 


A person who takes up a stray has no right to retain possession of it until the damages and charges 
are paid ; for these he has a direct action. 


HIS case was tried by a jury before Robertson, J., in the Parish of Iberville. 
F.. W. Robertson, for plaintiff. Labauve, for defendant and appellant. 

Voornies, J. The defendant is appellant from a judgment rendered against 
him, in favor of the plaintiffs, on the verdict of a jury, for damages resulting 
from a quasi-offence. 

The facts are briefly these: The plaintiffs were owners of a certain number 
of beeves, in possession of an agent in the parish of Iberville, to be shipped to 
New Orleans. Fifteen of the beeves having escaped from the enclosure, in 
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which they were kept, were taken up as strays by the appellant under an ordi- Ismacx & Co., 
nance of the police jury of said parish; and while in his possession, were A. Suverr. 
claimed by the plaintiffs, whose title to the same was undisputed. But the 

appellant refused to give up said beeves, unless the plaintiffs paid him the 
remuneration which he claimed under the said ordinance. On the refusal 

of the plaintiffs to do so, the appellant delivered said beeves to a justice of 

the peace, to be sold as strays, at auction, for cash, which was accordingly 

done, and the net proceeds of sale placed in the parish treasury, subject to the 

order of the proprietors, for the period of one year. 

The only point submitted to us by the appellants, arises out of the 
charge of the Judge to the jury, as to the construction put on said parish 
ordinance. The appellant excepted to the charge so far as it related to, or 
might come under the 17th Article of said ordinance. In order to understand 
the objection fully, it is proper to state that the ordinance contains two Articles 
on the same subject; the 17th obviously applies to cases where the proprietors 
are absent or unknown, and is as follows, to wit: aa 

“ Art. 17th. Every person shall have the right to arrest and take up all cat- 
tle or animals running at large, without mark or brand of any person residing 
in the parish, and to take said animals to a Justice of the Peace, who shall have 
them sold at auction for cash, after thirty days’ advertisements for horses, and 
fifteen days for horned cattle. The taker shall have the right to one dollar for 
the prize of a horse, and fifty cents for the prize of a horned animal, and also 
twelve and a half cents per day for feeding and keeping, for each head of said s 
animals; all costs deducted ; the remainder of the amount of such sale shall 
be placed in the treasury of the parish, there to remain at the disposal of the 
proprietor, during one year and one day.” 

The other Article is in these words: “Every inhabitant, proprietor of land 
in the parish, is authorized to arrest all wild and mischievous animals, branded 
or not branded, and to give notice of the same to the proprietor (if known), « 
who shall pay one dollar for the prize; and if the proprietor neglects to pay > 
the said dollar, and to take away said animals in the twenty-four hours after 
being notified, said animals shall then be sold by a Justice of the Peace, after be 
notice in writing during three days: said notice to be posted up in two public 
places in the parish, at the expense of the proprietor. If the proprietor is not 
known, the person who shall have taken up such animals, shall keep them for 
himself.” 

The averment in the appellant’s answer, is, that he arrested and took up ; 
fifteen stray and wild, and mischievous animals, and is evidently framed on this sa 
Article. _We do not think the Judge @ quo erred in charging the jury, that 
the appellant had a right to demand the remuneration prize only on proving to 
their satisfaction that the animals were wild and mischievous. But it appears 
that the appellant shifted his position, and relied on the other Article on this 
branch of the case; the Judge instructed the jury, and, we think, correctly, 
“that astray isan animal found in an unusual place for such an animal; or 
an animal that has roved for some time in a certain place, whose ownef is un- oF 
known ;” “that the defendant had no right to retain possession of the property / f 
until the damages and charges were paid, no person having a right to take the 
law in his own hands; that if the appellant was entitled to the ‘ prize’ for 
taking up the beeves, or so much per head for taking them up, and to damages 
committed by them, he had a direct action for the amount; and that the pos- 
17 
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geeigomm x & 00. session of the defendant, from the time he became aware of the real owner, 
aed “A. Savant, wes Hlegal, and he became responsible for any damages accruing from such 


possession.” Moreover, if the appellant had the right to retain the beeves un- 
til the payment of the privilege asserted by him, why did he cause them to be 
sold as strays at public auction, for cash? A privilege giving a creditor the 


right to retain the property of his debtor, is more properly a right of pledge. 


The inn-keeper’s privilege is so considered, and yet he has not the right to sell 
the property retained by him, of his own authority, but must apply to a tribu- 
nal to have his debt ascertained, and the property seized and sold for the pay- 
ment of it. C. C. 3200, 3208. It is likewise so in relation to pledge. ©. C. 
8188. We are not aware that the present case forms an exception to that rule. 

On the whole, we are of opinion that the verdict of the jury is not so mani- 
festly erroneous, as to require its reversal. It is proper to add that the de- 
fendant, in his answer, has set up no claim of guantum meruit for what trouble 
and expense he may have incurred in taking care of the beeves until they 
were called for. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs in both courts. 


E. G. Davis v. Joun P. R. Srone. 


Where the amount pleaded in compensation is less than what would be due under the contract as 
stated by the defendant to have existed, the plea does not admit the whole claim of plaintiff. 


PPEAL from the District Court of the Parish of Iberville, Robertson, J. 
Talbott, for plaintiff and appellant. Hdwards & Barrow, for defendant. 

Oepex, J. The plaintiff alleges, he was employed by the defendant as over- 
seer on his plantation for the year 1852, at a salary of $800, and that having 
been discharged on the 1st of September, without cause, he is entitled to the 
full amount of his salary for the year. The defendant pleaded a general denial, 
but admitted in his answer, that he had employed the plaintiff by the month, 
at the rate of $800 per year, with the understanding that he should have the 
the right of discharging him at any time he might think"proper. He further 
avers, that he was justified in discharging the plaintiff, in consequence of his 
bad management and neglect, by which he, defendant, sustained damages to 
the amount of $300, by the loss of two mules; and this amount, together with 
$150 for provisions and money alleged to have been furnished to plaintiff’s 
family, he plead in compensation. 

The plaintiff offered no evidence of the contract, but relies on the plea of 
compensation being considered a waiver‘of the general issue. 

As the amount pleaded in compensation is less than what would be due un- 
der the contract, as stated by the defendant to have existed, and as the admis- 
sion cannot be extended, the plaintiff was bound to prove a contract by the 
year, in order to entitle him to recover the full salary. There being no such 
proof, it is unnecessary to determine whether the cause assigned by the defen- 
dant for discharging him was sufficient. 

The judgment of the court below, which was in favor of the plaintiff for his 
Services up to the Ist of September, is correct; and is therefore affirmed at the 


costs of the appellant. 


“what & 
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Juuiren Tarpir v. Estivat Bavporn et al. 







A receipt for money paid is not conclusive between the parties, but open to explanation by parol tes- 
timony 
Parol testimony is admissible to prove fraud. 






PPEAL from the District Court of the Parish of Assumption, Cole, J. a 
A, Gentile for plaintiff: . = 
Now we contend that we have the right to explain the receipt of $1100, and ‘4 

to show that it included and annulled the preceding receipt of $833 33, and 

that we were not bound to allege error or fraud, being unaware of what might 

be produced against us. We are plaintitf in the cause. Replications are not : 

allowed in our law; and therefore all the allegations in the answer are open 2 

to every objection of law and fact, as nonage, coverture, fraud, prescription and » 

the like, in the same manner as if such exceptions had been specially pleaded, a 

and if defendant be surprised, the proper remedy is by a continuance or new 

trial. Hennen, p. 1212, $11. Where fraud is charged or error alleged, parol 

testimony is admissible to contradict even an authentic act. 38 L. 347. 9 L. Gg 

574. 6 L. 254. 10L. 209. 15 L. 811, and the authorities there cited. 2 +@ 

Starkie, pp. 555, 558. 1 Greenleaf §§ 296, 305. 1 Howard, 119. 2 Story on 7 

Equity $1531. 

The admission of parol evidence to defcat written contracts by the proof of 
fraud, is a rule of universal jurisprudence. C. C. 1812. 6 L. 258. 2 Ann. 
458 and 908. Ina suit ona joint note, evidence was admitted to prove that 
one of the apparent makers of the note had signed it as surety. 19 L. 453. 9 
R. 112. In 5th Ann. 236, the court re-affirms the doctrine laid down in 5th 
Ann. 408, and says: “ We decided in the case of Fletcher v. Fletcher, that the 
consideration of a receipt may be explained by testimony.” In 5th Ann. 550, 
it is decided, “that the acts which cannot be contradicted by parol evidence, 
are those which contain contracts and create mutual obligations.” In regard to 
receipts, so far as they go only to acknowledge payment or delivery, they are 
teen” prima facie evidence of the fact and not conclusive. 1 Greenleaf 401, 

305. 

Upon the whole, we may consider that the theory of the receipt is best em- Aa 

bodied in the expression, that it transfers the burthen of the proof. Straton i 

v. Rastall, 2 T. R. 366. He who receives from his creditors a simple admission 

that a certain sum has been paid, does not acquire any very absolute or effec- 

tive means of preventing further inquiry into the fact of the payment, and into 
its justice and adequacy under the circumstances, he holds an instrument near- 
ly powerless to silence others, the utility of which is confined to this: that it 
relieves him from the responsibility of making inquiry behind it, or of produc- 
ing evidenée in addition toit. If subsequently the payment receipted for is 
claimed again, he can by the production of a receipt, throw upon the other 

owt the burden of proof, while he himself stands upon the defensive. 4 
arring, 206. Our claimis based on an authentic act; the defendant alleges 

payment; they must prove it. 


Mathiott &, Mills, for defendant and appellant : 


dst. Theexception of non numeraté pecunid is abolished. C. C. 2284; 
11 Robertson’s R. 241; and as well in private as authentic acts, 6 N. 8. 312. 
Now the receipts were acts of sale with acknowledgment of payment. 38 N. iy 
S. 337, and 1 L. R. 314. 6R.R.88. Hen. Dig. p. 1382, No. 7. 

2d. Because parol evidence is inadmissible against or beyond what is con- 4 
tained in writen acts regarding the transfer of kemovehis property. C. C. 4 
2256. Plaintiff attempts to show that the receipt of $1100 87, was given for 
the first and not the second payment, which is against and beyond what is 
éontained in the act itself. See 3 L. R. 447. In 5 Rob. 111, the court held that 
even a receipt for price of personal property could not -be contradicted. And 
though in 2d Ann. 93, it was held that C. C. 2256, applied only to contracts 
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aa : 

‘Tinvir, effecting real estate, is not such the character of this receipt? See also $d Ann. 
sv Batsor, 498. 5th Ann. 231. In 5th Ann. 407, parol testimony was admitted to con- 
, >. tradict a written act, because the contract was made in Mississippi where the 

rule is different. 

Voornms, J. This is an action to recover the sum of $2505, as the price of 
a tract of land sold by the plaintiff to the defendant, Estival Baudoin, on the 
16th of August, 1847, payable in three equal instalments, maturing in March, 
1848, 1849 and 1850, with eight per cent. per annum interest from maturity 
until paid. The other defendant is sued as the surety of the purchaser. 

The defence rests on the plea of payment by Baudoin, except as to the sum 
of $406, for which, it is averred, a legal tender has been made. 

The only matter in dispute between the parties litigant in this’ case, relates 
to the sum of $833 33, amount of the receipt given for the first instalment, 
which the plaintiff contends was annulled and included in the subsequent re- 
ceipt for $1100 87, erroneously stated to be for the second instalment. 

It is obvious that the receipt for $833 33, is less than the amount of the first 
instalment, and that the one for $1100 87, greatly exceeds that of the second 
instalment. How is this accounted for? The evidence proves conclusively the 
fact, that a certain receipt was annulled and included in the one given for 
$1100 87. This is corroborated by the defendant’s own evidence. Labdat, one 
of the subscribing witnesses to the receipt for $1100 87, deposes thatthe re- 
ceipt for $833 33, was annulled by the parties, and included in the receipt for 
$1100 87. His testimony is fully corroborated by the other subscribing wit- 
ness, and other circumstances disclosed by the record. The defendant has, 
however, endeavored to impeach the credit of this witness, on the ground that 
his testimony is contradictory. A careful examination of it, satisfies us that it 
contains no material variance. To rebut it, the defendant relies on the testi- 
mony of Joseph Nicholas, who states that the defendant requested him, in 
January, to make a statement of what he owed the plaintiff in capital and in- 
terest for the second instalment of the price ef the land, and showed him two 
receipts from Julian Tardif, one for $833 33, for the first instalment, and the 
other for $600, on account of the second instalment. According to the state- 
ment made by this witness, the sum of $600 was deducted from $833 33, as 
the second instalment, leaving a balance of $233 33, to which the sum of 
$34 21 was added as interest from the 31st March, 1849, to the 31st January, 
1851, making an aggregate of $267 54 then due. What was the object of 
making the calculation to that date, is not very satisfactorily explained. 

In the cross-examination, this witness states that he does not recollect the 
names of the witnesses to the receipts. His testimony is sought to be corro- 
borated by that of Eli Landry, but we think unsuccessfully. This witness 
deposes that he attested the receipt for $833 83, and also another for four hun 
dred and some dollars, but at what period he does not recollect; neither does 
he recollect whether it was given by Baudoin or Tardif; he did not read it; 
he did not see Tardif make his mark to it; and cannot say whether Zardif 
was present or not when he attested it. Such testimony, it must be conceded, 
deserves but little weight. On the other hand, when it is considered that the 
plaintiff neither reads nor writes; that every ore of the receipts introduced 
against him is attested by two witnesses; that no attempt has been made by 
Baudoin to account for the subscribing witness or witnesses to the alleged re- 
ceipt of $600; the conviction forces itself upon our minds, as it no doubt did 
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on that of the District Judge from his conclusion on the facts, that the testi- snes See 
mony of Nicolas, standing in the relation of son-in-law to the defendant, is not Estrvat Bawvom. 
entitled to much weight. 

The record contains numerous bills of exception taken by both parties on 
the trial of the cause below. It is urged by the defendant that parol evidence 
was inadmissible to vary or contradict the receipt of $1100 87. In support of 
his position, he has presented two propositions: 1st. Because the exception of 
non numerata pecunid is abolished, not only in relation to public, but to pri- 
vate acts; that the receipts in question were acts of sale. 2d. Because parol 
evidence “is admissible against or beyond what is contained in written acts re- 
garding the transfer of immovable property. 

We do not think that this case comes under either of these propositions. 
The receipt in question does not come under the operation of the principle re- 
cognized by our jurisprudence, that a receipt acknowledging the payment of 
property is considered as evidence of a sale. In the case of Payne v. Hopkins, 
(4 N. S. 223,) Judge Porter said, that it was clear that. payment of the price 
of an immovable might be established by parol evidence, although that species 
of proof was insufficient to show both the sale and the receipt of the purchase 
money. The distinction appears to us not only perfectly clear but well founded 
in principle. If parol evidence is admissible to prove payment of the price of 
immovable property, is there any reason why it should be excluded to explain 
error when the payment is evidenced by written receipts? We can see none. 
It is obvious that the parol evidence in this case was not intended, neither could 
it effect the title of Baudoin to the land, which is not the matter in dispute. It 
has been ruled by this court, that a receipt for money paid, was not conclusive 
between the parties, but open to explanation by evidence. 5th Ann. 406. 

If any doubt existed in our minds as to the admissibility of the evidence un- 
der this rule, we think that none can exist as to its admissibility to prove fraud, 
What is fraud as applied to contracts? Our Code defines it to be, “‘the cause 
of an error bearing on a material part of the contract, created or continued by 
artifice, with design to obtain some unjust advantages to the one party, or 
to cause an inconvenience or loss to the other.” If the receipt in question be 
viewed as a contract, is it not obvious that the evidence disclosed by the record, 
shows such a design on the part of Baudoin? If so, we think parol evidence 
was clearly admissible to prove it. 

The conclusion to which we have come in this case, renders it unnecessary 
to notice the bills of exception on the part of the plaintiff. 


It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs. 


A. Bearry, Syndic, v. F. A. Tere et al. 


The 16th section of the Act of 1839, which provides that “in all cases where, by any provision of the 
Code of Practice, an oath of a party is required, it may (in the case of the absence of said party) 
be made by his agent or attorney,” does not extend to cases where parties may be absent from 
court, for parties are, as a general rule, bound to be in court on the day fixed for trial, at their 
peril. : 





SUPREME COURT OF LOUISIANA, 
An executor may bind himeelf individually for a debt of the succession ; and where the promise is 
made to pay the debt at a specified time, it is not merely an acknowledgment of the debt, but itis a 


contract which may be enforced against him individually, although the promise be made by an 
instrument in which he describes himself as executor. 


PPEAL from the District Court of Assumption, Randall, J. 
J. 0. & A. Beatty, for plaintiff: 

Defendant denies her personal responsibility, and claims that only the estate 
of her husband is responsible, on a note in this form. On this point we refer 
to the following authorities: Palleti v. Carr, 3 M. 496; Russell v. Cast, 2 L. 
188, 

The affidavit was insufficient, because made by the ottarsinn-—ite absence of 


the og: from the parish not being shown or suggested. Paine v. Tourni, 2 
E.98; Penne v. Tourné, 2 La. 577: Lizardi vy. Arthur, 16 L. 577. 


Isley, for defendant and appellant: 


The court below erred in refusing a continuance to enable the defendants to 
re the testimony of Marché. The defence is similar to the case sustained 

in the suit of the Bunk of Louisiana v. Dejean, 12 Rob. 16. See also Gillet v. 
Rachel, 9 Rob. 276; and the affidavit of the counsel was sufficient. Act of 
20th March, 1839, sec. 16, amending 0. P. Penny v. Tourné, 11 L. R. 468. 
— v. Arthur, 16 L. R. 577. The case should be remanded for a new 

Voornies, J. The defendant, Rose Clement, widow of Auguste Tete, de- 
ceased, is appellant from a judgment making her personally liable for the pay- 
ment of three promissory notes signed by her as administratrix, payable to the 
order of, and endorsed by F. A. Tete, her co-defendant. 

The defendant denies any such liability. She avers that the notes sued on 
were given, not as a novation, but as a liquidation and settlement of a debt ori- 
ginally due to the Union Bank by her said husband, of whose estate she is 
administratrix, the origin] debt having been previously evidenced by other 
notes with the same endorsement, given in her said capacity and afterwards 
reduced by partial payments to the amount for which the notes sued on was 
given. 

The defendant complains of the refusal of the District Judge to grant her a 
continuance, on the affidavit of her attorney, stating her absence from the court, 
the facts she expected to prove by the absent witness, and the diligence used by 
her since the adjournment of the last term of the court, at which she had ob- 
tained a continuance to procure the deposition of the same witness. The Dis- 
trict Judge was of opinion that sufficient diligence had not been shown, and 
we are not prepared to say that he erred. One of the grounds urged against 
the validity of the affidavit is, that it was not sworn to by the appellant her- 
self, but by her attorney. _ It is stated in the affidavit that she was absent from 
the court. The appellant relies on the 16th section of the Act of 1839, which 
provides that “in all cases where by any provision of the Code of Practice an 
oath of a party is required, it may (in the case of the absence of said party) 
be made by his agent or attorney,” &c. 

The operation of this act does not, in our opinion, extend to cases where 
parties may be absent from court. If the construction contended for be con- 
ceded, it seems to us that it would, .in its consequences, lead to serious abuses 
in the administration of justice. Parties to a cause are, as a general rule, 
bound to be in court on the day it is fixed for trial, at their peril. This case 
affords a striking illustration of the necessity of sucha rule. It is obvious that 
the appellant's counsel must have been aware, previous to the session of the 
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court, of the circumstances which rendered it necessary to apply for a continu-, 
ance; and yet no seasonable steps appear to have been taken by him to procure 
the affidavit of the appellant, who resided in the parish, for that purpose; and 
no reasonable excuse offered for the omission. 

On the merits, we do not think that this case can be distinguished from the 
case of Winthrop v. Jarvis, recently decided by us, in which we held that an 
_ executor may bind himself, individually, for a debt of the succession; and 
where the promise is made to pay the debt at a specified time, it is not merely 
an acknowledgment of the debt, but is a contract which may be enforced 
against him individually, although the promise be made by an instrument in 
which he describes himself as executor. 

It is therefore decreed, that the judgment of the District Court be affirmed, 
with costs. 


A. Brartry, Syndic, v. A. Tere. 


The 25th section of the Act incorporating the Union Bank, permits a wife to bind herself jointly and 
tn solido with her husband, in all hypothecary contracts or obligations with the bank. 

An individual renunciation of prescription cannot be implied from an acknowledgment of the debt 
as administratrix. 

C. ©. 3517. 


PPEAL from the District Court of the parish of Assumption, Randall, 
J. J. 0. & A. Beatty, for plaintiff. Jisley, for defendant. 

Campse.t, J. The defendant is appellant from a judgment for the sum of 
three thousand five hundred dollars, with ten per cent. interest from July 1, 
1846, rendered jointly and severally against herself and the succession of her 
deceased husband, of which succession she is the administratrix. The demand of 
plaintiff is based on a joint and several mortgage bond for five thousand dol- 
lars, given by the appellant and her deceased husband to the Union Bank of 
Louisiana, for a loan of money. The bond was executed on the Ist of July, 
1840, and payable on the Ist of July, 1841, fixed. Defendant, in a seperate 
answer, pleads the general issue, the prescription of ten years, and a special 
denial of any personal liability. 

On the trial, it was admitted that the bond had been legally transferred by 
the Union Bank to P. Marchais, whose syndic the present plaintiff is. The 
signatures of the defendant to the bond sued on, and to a written memo- 
randum thereon endorsed, are likewise admitted. The memorandum is in 
the following words: “I recognize that there is due on the within bond, by the 
estate of Auguste Tete, of which I am administratrix, the sum of three thou- 
sand five hundred dollars, with ten per cent. interest from July 1, 1846. The 
whole bearing mortgage on said property, described in the act of mortgage 
with which this bond is identified. April 23, 1850.” (Signed,) “ Vv. Avers. 
Tere.” The mortgage was recorded July 2, 1840, and re-inscribod, May 3, 
1850. 

If by the averment in appellant’s answer, that she is “‘ not personally liable,” 
it is intended that she is not liable, because the debt is a debt of her husband, 
for which she could not bind herself, the objection is answered by reference to 
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«the 25th section of the’ act incorporating the Union Bank, which provides : 
that “in all hypothecary contracts and obligations entered into by any mar- 
ried individual, with, or in favor of said Union Bank, it shall be lawful for the 
wife of said individual to bind and oblige herself, jointly and in solido, with 
him ; and in such case, the property and right of the-wife, whether dotal, or of 
any other description, shall be effected by the said contracts or obligations.” 
Acts 1832, p. 62. 

The only fact upon which the plaintiff relies to defeat the plea of prescrip- 
tion, isthe acknowledgment signed by the administratrix in April, 1852, at 
which time more than ten years had elapsed from the maturity of the bond. 
The question, therefore, is one of the renunciation, not of the interruption of 
prescription, and the Article 3517 of the Civil Code, which is confined to cases 
of interruptions, seems inapplicable. 

A renunciation of prescription is the abandonment of a right acquired. C. 
C. 3425. 

Individually, the appellant has made no acknowledgment; and, as the gene- 
ral rules are that prescription is not to be extended, and that to deduce an im- 
plied renunciation, the implication must be clear and unequivocal, we think an 
individual renunciation cannot be implied from her acknowledgment as admi- 
nistratrix. 

No appeal having been taken from the judgment as against the succession of 
the deceased Auguste Tete, we do not deem it necessary to inquire whether an 
administratrix has the capacity to renounce a prescription already acquired 
by the succession which she administers. 

Upon an examination of the acknowledgment above referred to, it appears 
that the original debt was at that time reduced from $5,000 to $3,500, and that 
interest was due only from July 1, 1846. It has occurred to us, that this con- 
dition of the affair probably has resulted from payments, which, if made be- 
fore the acquisition of prescription, would establish its interruption. 

Under these circumstances, we think a nonsuit would be proper. 

It is therefore ordered, adjudged and decreed, that the judgment appealed 
from, so far as it affects the appellant individually, be annulled and revérsed ; 
and that there be judgment in her favor, as in case of nonsuit, with costs in 
both courts. 


Bank or Lovuistana v. J. Tournttion, JR. 


Where notice of the non-payment of a note is sent by mail to the endorse~, it should be directed to 
the post office, if known, nearest to his residence. But if he is in the habit of receiving his letters 
at a nore distant post office, or through a more circuitous route, and that fact is known to the per- 
son sending the notice, notice sent by the latter mode will be good. 

The rules prescribing the diligence to be used in communicating notice of the non-payment of notes 
and bills, are founded in general c-nvenience, and should be interpreted and applied so as to im- 
pede as little as possible, consistently with the safety of parties, the circulation of commercial 
paper. 


PPEAL from the District Court of Assumption, Randall, J. 


0. A. Johnson, for plaintiff, cited Citizens’ Bank v. Walker, 2 Ann. 792. 
Canal Bank v. Barrow, 2 Ann. 326. 
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Nicholson v. Marden, 3 Rob. 302. Canal Co. v. Barrow,2 Ann. 326. Bird 
v. McCalop, 2 Ann, 351. New Orleans and Carrollton Bank v. Patton, 2 
Ann. 352. Harris v. Alexander, 9 Rob. 151. Mechanic's Bank y. Compton, 
3 Rob. 4. 

Campssit, J. The defendant is sued as endorser of a promissory note for 
$370, made at Donaldsonville, April 27, 1849, and payable to his order, at the 
Bank of Louisiana at Donaldsonville, twelve months after date. The only 
question involved is, as to the manner in which notice of non-payment.was 
given to the endorser; no objection being made to the sufficiency of the notice 
in point of time. 

The material facts before the court on this subject, are that, on the day of 
protest, the notary, who made it, deposited in the post office at Donaldsonville, 
a written notice in due form, addresssed to Mr. J. Tournillon, Donaldsonville 
P.O. That the notary making the protest, (and who deposed to the manner 
of service of notice, for the certificate is not relied on,) was the deputy of the 
post master of the Donaldsonville post office, from a period long anterior to 
the 30th of April, 1850, down to the month of October, 1850, and knew of his 
own knowledge that the defendant regularly, twice a week, on the arrival of 
the semi-weekly mails, sent his servants or called himself at the post office in 
question for papers and letters which frequently came there to his address. 
The witness likewise, before depositing the letter in the Donaldsonville post 
office, was informed by the post master, upon inquiry, that that was the post 
office of the defendant. 


Andrew Gingry was post master on the 30th April, 1850, date of the pro- 
test, and so continued till October following, when Victor Maurin became post 
master. 


Gingry swears that newspapers which he names, not occasionally sent, but for- 
warded as regularly as published and from the publishing offices, were received 
at his office as long as he was post master, addressed J. Zournilion. Here it 
should be noticed, that it is in evidence (testimony of D. Leblanc,) that the 
defendant is known as Julien Tournillon, and his father as St. Julien Tournil- 
lon. It is also admitted that in the notarial acts passed by the defendant and 
those passed by his father, the same distinction of names is preserved. The 
address of the newspapers regularly received as above stated by Gingry, shows 
that they were for the defendant, and Gingry goes on to state, that all mail 
matter so addressed was regularly called for by the servants of the Zournillon 
family ; that it had been for years the invariable practice of the office to deliver 
all such matter to these servants, and that no objection or complaint was ever 
made respecting it. ‘That there was a box in his office, which, indeed, stood in 
the name of St. Julien Tournillon, the father, but that it was the receptacle of 
all the mail matter which came to his office to the address of either the father 
or the son, and that this mail matter Was delivered as aforesaid to the servants 
of the Zournillon family. That he knew these servants from having often seen 
them in the personal service of the defendant, and never knew defendant to 
have any other post office so long as he was post master, to wit, from 1838 to 
October 1850. In this connection, it should be noticed, that it is proved by 
Leblanc, that the defendant and his father not only resided on the same planta- 
tion but in the same dwelling, and form but one family; that the same fact is 
proved by Crane, witness for defendant, as well as the additional fact that the 
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Tisley, for defendant and appellant, cited Follain v. Dupré, 11 Rob. 454. Baw or La. 
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servants of the Tournillon family, passed almost daily back and forth between 
their plantation and Donaldsonville. 

Maurin states that he took charge of the Donaldsonville post office, October 
1, 1850. He declares unequivocally, that the Donaldsonville office continued to 
be the office of the defendant up to the 30th September, 1851. After that 
time he says, that the regular mail matter to his address, such as newspapers, 
to which he wasa regular subscriber, ceased to come there; that up to the 
time mentioned, and especially during the first four months after he took 
charge of the office, the servants of the defendant called regularly once or 
twice a week at the office, and received such mail matter as was in the office to 
the address of defendant. 

Crane, the only witness for the defence, states that, on the 1st January, 1850, 
a new post office was created under the style of Crane’s Forge Post Office, sit- 
uated on the road between Donaldsonville and the plantation where defendant 
resides, which plantation is on the Bayou Lafourche, about seven miles from 
Donaldsonville. Crane, the witness, was the post master who took charge of 
this new office, as soon as it was created; and his testimony is relied upon to 
show a change of post office by the defendant prior to the 30th April, 1850. 

In his examination in chief, Crane states, that “from the time the said post 
office was opened until October 1852, defendant received his mail matter, let- 
ters and newspapers, regularly at the Crane’s Forge Post Office, and witness 
considered it as the post office of defendant from January, 1850, till October, 
1852, when he ceased to officiate as post master.” 

On cross-examination, he states, that all the postage bills in the name of 

Tournilion, at his office, were paid by the father, and the newspapers received 
there were to the address of the father, though he thinks a greater part of the 
letters were for the son. He says nothing of any newspapers at all received 
at his office for the defendant; while, on the other hand, by the concurrent 
statements of Zemplet, Gingry and Maurin, it is affirmatively shown, that seve- 
ral newspapers to the address of defendant, and to which he was a regular sub- 
scriber, were regularly forwarded to and received at the Donaldsonville post 
office, and his correspondence also, as long as Gingry remained in the office, 
and for several months after Maurin became post master. It further appears 
that the Crane’s Forge Post Office was nearer the fesidence of defendant than 
that of Donaldsonville, it being between Donaldsonville and defendant’s resi- 
dence ; from which last, it was distant only one mile. Defendant contends, 
that not having been notified of the non-payment of the note, by letter ad- 
dressed to him at the post office nearest his residence, his liability as endorser 
has been discharged. 

The general rule of the commercial law doubtless is, that when the notice is 
sent by mail, it should be directed to the post office, if known, nearest the resi- 
dence of the party whose liability is sought to be fixed. But this rule, though 
a general one, is not of universal application. In the case of the United States 
v. Carneal, 2 Peters, 551, Mr. Justice Story says: “If the party is in the 
habit of receiving his letters at a more distant post office, or through a more 
circuitous route, and that fact is known to the person sending notice, notice 
sent by the latter mode will be good. And where the party is in the habit of 
receiving his letters at various post offices, to suit his own convenience or busi- 
ness, it may be sufficient to send it to either.” See also the Bank of Colunibia 
v. Lance, 1 Peters, 583 ; and FoWain et al. v. Dupré, 11 R. 472. 
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After a careful consideration of the testimony, we are of opinion that the Barc or La. 
notice, as given, was good. From the facts of the case, it would have been Tounmice, 
sufficient, if addressed to the defendant, either at Donaldsonville or the Crane’s 
Forge Post Office. The rules prescribing the diligence to be used in communi- 
cating notice, are founded in general convenience, and should be interpreted 
and applied, so as to impede as little as possible, consistently with the safety 
of parties, the circulation of commercial paper. 

. Judgment affirmed, 
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D. Turnsutt v. R. R. Barrow. 





Facts.—The District Court refused to continue a cause, and was sustained by the Supreme Court. 


PPEAL from the District Court of the Parish of Terrebonne, Cole, J. J. 
CO. & A. Beatty, for plaintiff. Jisley and Mercer, for defendant and appel- 
lant. 
Voorutzs, J. This is a suit on a promissory note. The defendant, R. BR. 
Barrow, avers that it was given in renewal of another held against him by the 
plaintiff, for a larger sum, which had been reduced by partial payments; that, 
by an error in the calculation of interest, it was given for a much larger amount 4 “a 
than that actually due on the original note. He further avers, that he has just a 
reasons to believe that it has been paid by &. Barrow, the other defendant ; 4 
and that this suit was instituted without the knowledge and consent of the 
plaintiff, as he believes. 

At the April term, 1853, the defendant probed the conscience of his adver- 
sary, by propounding to him interrogations on facts and articles. As the plain- 
tiff was absent, this produced a continuance of the cause. At the June term— 
not a jury term—the defendant having prayed for a trial by jury, which was 
granted, the cause was consequently again continued. At the December term, 
after having unsuccessfully* challenged the second array of jurors summoned 
for the term, the defendant moved for a continuance on his affidavit, which 
was refused by the District Judge, on the ground that due diligence had not 
been shown. ‘The trial by jury was then waived, and the cause submitted, 
The answers to the interrogatories propounded to the plaintiff, were filed on 
the 7th of December, the day fixed for the trial of the cause. , 

It is urged by the defendant, that the continuance was incorrectly refused. 
He asks that the judgment be reversed and the cause remanded, in order that 
he may exercise his legal rights. 

After mature consideration of all the circumstances, we are not prepared to 
say that the District Judge erred in refusing to grant the continuance. 

The appellee prays for damages, on the ground that the appeal is frivolous 
and taken for delay. We are not satisfied, from the evidence disclosed by the 
record, that such is the case. On the merits, no error has been suggested, 
neither do we find any. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs in both courts. 
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Srurcis & Wricur v. H. Arcenavx. 


fhe defendant agreed to become security for a purchaser of property at a sale on twelve months’ 

credit; he refused to comply with his promise; no act affecting his interest was done by the 

’ ereditor on the faith of the promise. Held: Defendant contemplated a written contract, and until 
it was signed, he had a right to recant. 


peer. from the District Court of Terrebonne, Oole, J. J. 0. & A. Beatty, 
for plaintiff and appellant. ZF. Belche, for defendant. 

Suet, C. J. Under a fieri facias issued by the plaintiffs against Leblanc, 
and several other writs of execution issued by other judgment creditors against 
the same parties, a plantation and slaves belonging to Leblanc were seized and 
sold, at twelve months’ credit, and were adjudicated to Leblanc, at the price of 
$40,000. This and several other suits brought by judgment creditors have 
been consolidated. The petitions allege that Leblanc offered Arcenauz as his 
surety on the bonds, to be given to the plaintiff respectively, and that Arce- 
nau agreed to become such security, and was accepted by the Sheriff and 
plaintiff; that the bonds were not prepared on the day of sale on account of 
their great number and the calculations which were required of interest, costs, 
&c.; that some days afterwards, the bonds were prepared and signed by Le- 
blane, and then presented to Arcenauz, who refused. The petitioner prays 
that he be adjudged to sign the bonds, amounting to upwards of $20,000, or 
for such relief, by execution, as they would have had if he had signed them. 

There was judgment for the defendant in the court below, and the plaintiffs 
have appealed. 

The promise of Arcenauz rests upon the testimony of two witnesses, who 
state that after the adjudication was made, Leblanc was asked by the plaintiffs’ 
attorney, who his surety was to be, and he said Arcenauz would be. The at- 
torney said he was good, if he would agree to it. They then stepped towards 
Arcenauz, who was standing near, and heard the conversation, and he said he 
would agree to it. It was then agreed between Leblanc, Arcenauz and the 
attorney, that they should meet on the following Wednesday, at the Sheriff’s 
office, and sign the bonds. 

It does not appear, from this evidence, that Arcenauz, when he promised, 
knew, or that any explanation was given to him, of the amount, creditors, or 
terms of the bonds he was to sign, or even that he was present at the reading 
of the mortgage certificate. 

The defendant contemplated a written contract, and until it was signed, 
he had’a right to recant. See Blocker v.: Tilman, 4 La. 80. 

‘Tt is proper to observe, that no act affecting his interests, appears to have 
been doné by the creditor on the faith of the promise, and that the adjudica- 
tion was made before the promise, and was independent of it. 

Judgment affirmed, with costs. 
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James Pepper etal. v. R. G. Dunzap. 


The patent for lands issued under the authority of the United States, is conclusive evidence of their 
severance from the public domain, and of the divestiture of title from the United States, which may 
have remained in them notwithstanding a sale and receipt of the price by its officers. But the 

*: issuing of the patent does not affect any rights subsisting between third persons and the patentee, 
growing out of contracts in relation to the land covered by the patent. The patent, to whomsoever 
issued, inures to the benefit of the party to whom the patentee is bound to convey it, or for whose 
use he ought in law to hold it. 

The vendor being without fraud—the vendee cannot resist the payment of the price for defect of 
title, when he himself has perfected the title by improper and deceitful means—the object of 
which was to prevent the recovery of the purchase money. Under such circumstances, the ven- 
dee is only entitled to a credit for the money paid by him to perfect the title. 

It is true there is a statute of the United States against the survey and settlement of the public 
lands, by individuals, passed in 1840. But since that period, the policy of the government on this 
subject, has been entirely changed, and has tended to encourage actual setlers on the public lands ; 
and the several préemption Acts, and those for the relief of settlers, are in this sense, and the whole 
legislation of Congress isin that direction. It seems to be a necessary consequence of this policy 
on the part of the government, that courts, in determining on the rights of individuals under it, 
should act concurrently with it. 

©. C. 8417, 3420, 3483, 8487, 8465, 3466. 

Under the Spanish law, property could be acquired by prescription against the crown. At least, we 
find no exception in its favor, nor any principle which prevents the operation of the laws of pre- 
scription. Under our Code we find no express exception in favor of the State. 
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PPEAL from the District Court of the Parish of Madison, Perkins, J. ; 
Stockton & Steele, for plaintiffs and appellants. Bemiss, Stacy & Sparrow, ¥ 
and Snyder, for defendant. q 
Eustis, C. J. The litigation between certain parties now before us, and 
which we shall consider under the title of Pepper and others v. Dunlap, com- 
menced as far back as 1839. The suit has been three times before our prede- 
cessors, and is reported in 16th Louisiana Reports, 163; 19th id. 163; 9th 
Robinson’s Reports, 283: it was before this court in 1850, and is reported in 
5th Annual Reports, 200. 7 
The suit originated in an order of seizure and sale, issued on certain mort- j 
gage notes given by Richard G. Dunlap to James Pepper and others, for a 
tract of land and negroes. It is not material to note the details of this compli- 
cated litigation. It is sufficient for all the purposes of the present inquiry, to 
state that the cause, by the judgment of this court, was remanded for the pur- 
pose of having certain issues of fact made up and tried. They have been ac- 
cordingly determined, and the verdict of the jury and the judgment of the 
court below are against the plaintiffs, who have taken this appeal. 
The judgment rescinded the sale of a portion of the tract of land sold, 
known and described as-section 22, and allowed the defendants fifty dollars per 
: acre for the quantity. The controversy, it is conceded, is narrowed down to 
the single point of the rights of the parties in relation to the title to this sec- 
tion. 
The title to this section, it is contended, and so the verdict has determined, 
does not belong to the succession of either of the brothers Dunlap, both of 
whom have died since the institution of this suit, but is still outstanding and is 
vested in McKiernan, who is the brother-in-law of the late H. W. Dunlap. 


Nors.—This case was accidently omitted in the last volume. 
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After the original order of seizure and sale was granted against the property 
in the possession of the purchaser, the late 2. G. Dunlap, he sold his interest 
in it to his brother, H. W. Dunlap. 

The investigation of the rights of McKiernan, as to this section, involves 
the whole controversy between the parties in interest before us. 

The Supreme Court thought it was incontestable that James James, under 
whom the plaintiffs’ vendors set up title, never had any title to this section, 
founded upon any confirmation of claim, either by settlement, right, or other- 
wise, under the Spanish or American Government. On the contrary, it ap- 
peared that his pretentions to the land were rejected by the land commission- 
ers as unsupported by evidence, according to the Act of Congress, and that it 
formed a part of the public lands of the United States. The court was also of 
opinion, that no title by prescription was vested in the plaintiffs’ vendors. 9th 
Robinson, 286. 

As the case was remanded for a new trial, without any conclusive decree on 
this question of title, the matter is still open for adjudication, and as we have 


not.concurred with the late Supreme Court on this point, it is proper that we 


should state the grounds of our opinion. 

It appears that the claim of James James to this land was rejected by the 
Land Commissioners for want of testimony, and has never been confirmed. In 
the report of the Commissioners to the Secretary of the Treasury, made in the 
year 1812, the claim of James, for another tract of a less quantity of Jand, sit- 
uated in the county of Concordia, was confirmed. It is stated in the original 
notices of claims in the land office at Opelousas, that these claims were for the 
same land, according to the plats filed; but this fact is not established, nor is 
there any written evidence of this claim, except this note of it in the land office. 

It appears further, that this confirmed claim for 433 acres, was located upon 
this section 22, which is in township 16, and was so returned on the township 
maps tothe general land office. In 1842, this location, on the report of the 
Surveyor General, was declared to be improperly made, and the tract to be 
public land, and was directed to be surveyed and laid out in lots corresponding 
with the adjacent land. This was accordingly done. 

.The Commissioner of the land office, in a letter to the Register and Receiver 
at the land office of the district, thus describes the condition of this business : 

“The first mentioned section (22) was erroneously surveyed as the confir- 
mation of James James, and the latter as the back concession of said confirma- 
tion. This error being discovered, the Surveyor General was directed to sub- 
divide those sections, so that they might be disposed of as public land. You 
will therefore permit the entry by those claimants, if by the proof filed, they 
shall show themselves entitled to the benefit of said law, that of 4th September, 
1842. As the land was not returned to your office as public lands until after 
the 22d June, 1842, claimants under the Acts of 1888, 1840, (should there be 
any,) were prevented from proving up and paying for their claims before that 
time, and may secure their land by making proof thereof and payment for the 
same, at any time within a year after the receipt by you, of a plat of those 
sections. This fact is mentioned, because,” &c. 

By the proceedings of the House of Representatives of the United States, it 
appears that in 1843, the plaintiffs had applied to Congress for a confirmation 
of their entry of the back concession adjoining this section twenty two.— 
This entry was based upon their right of ownership of the front section, about 
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which much confusion existed as to the location, which it is difficult to solve, 
and even not easy to explain. It seems that the confirmed claim was located 
upon this section, and for the quantity and location called for by the uncon- 
firmed claim; at all events there is no mention or note made of any short 
quantity. The entry of the back concession was confirmed to the plaintiffs by 
an Act of Congress. The committee of private land claims make this statenient 
in reference to the location : 

“ From the correspondence of the Commissioner of the General Land Office 


on this subject, it appears that section 22d is laid down on a township plat, ap- 


proved by the Surveyor General, Gideon Fitz, on the 11th of April, 1831, in 
the name of James James ; and also in a similar manner on a plat previously 
approved by Surveyor General Turner; that there is no evidence on file to 
show why this private claim was erroneously located; that the present Sur- 
veyor General appears to assign no other reason for setting aside the location, 
than that it is already located in adjoining townships.” 

The committee came to the conclusion, that the plaintiffs were in good faith 
in making the entry, but that the Commissioner acted correctly in canceling 
the entry of the back concession, and declaring the front tract to be public land. 

The testimony adduced on the trial of this cause, establishes the fact, that 
James James lived on this land from the year 1805 or 1806, until his death, in 
1828, except when prevented by inundation at three several times. At one 
time he returned the same year; at the second, a year or so after; and the 
third time, it was two years before he returned. The wife of James James 
continued to reside on the place after his death. Afterwards it appears that 
Aaron Lilly, who had married one of the daughters of the deceased, bought 
out the interest of one of the heirs, and held and improved the property until 
1831, when he sold it to Cicero Jefferson, otherwise named Joseph Pepper, 
under whom the plaintiffs claim. 

It appears that in 1816 or 1817, the bayou, a portion of which was through 
a corner of this tract, was then and is now known as James’ Bayou. No ques- 
tion is made as to the continuous possession of Joseph Pepper and the defen- 
dants, Dunlap. 

On the 18th of June, 1842, the Commissioner of the General Land Office, 
having been satisfied from evidence before him, that the claim of James James, 
B. No. 15, had been improperly located and laid down on this section 22, and 
that the tract was public land, directed the Surveyor General to have it sur- 
veyed and laid off into lots corresponding with the adjacent land, and to re- 
turn plats thereof to his office, and the land office at Monroe. This was accord- 
ingly done; the tract was thus declared to be public land of the United States, 
and subject to entry as such. 

On the 4th of February, 1843, patents were issued to C. B. McKiernan, W. 
A. Greesham, John Bartlett, and R, W. Burney, for this section under the pre- 
emption Act of September 4th, 1841. McKiernan subsequently purchased 
the three-quarter sections, and now holds, under the United States, title to the 
whole section. This is the outstanding title which caused the disallowance of 
a portion of the price, by the verdict of the jury. 

It appears that this section 22, was laid down in the name of James James, 
confirmation not found, on the township plat in the general land office, approv- 
ed by the Surveyor General as far back as 1828, and on two other plats in said 
office, returned from Surveyor’s General in 1829 and 1831. 


i ate az: fr »§ ~ 
3 oP a n= R 
= 4 3 bs 


SUPREME COURT OF LOUISIANA, 


‘We will now proceed to consider what effect the law gives to the title of the 
plaintiffs conveyed to the defendant, Dundap, under the facts disclosed. 

The patent for lands issued under the authority of the United States, is con- 
clusive evidence of their severance from the domain and of the divestiture of 
the title from the United States, which may have remained in them, notwith- 
standing a sale and a receipt of the price by its officers; but we have never 
understood that the issuing of the patent affected any rights subsisting between 
third persons and the patentee, growing out of contracts in relation to the 
land covered by the patent. The patent, to whomsoever issued, inures to the 
benefit of the party to whom the patentee is bound to convey it, or for whose 
use he ought in law to hold it. 

Notwithstanding the technical effect assigned under the laws and jurispru- 
dence of the United States to patents, as constituting the perfect title to lands, 
our jurisprudence has, from the origin of our courts, been conversant with 
equitable and imperfect titles to land. Indeed, a large portion of the cultiva- 
ted lands of the State have been held for long periods by titles other than those 
of complete grants, patents or confirmations by Act of Congress, and to ex- 
clude them from contracts and the laws incident to other species of property, 
would have been impossible under an organized government. 

The receipts of the Receivers of public moneys for the price of lands, have 
been held to be sufficient evidence of title to constitute the basis of the petito- 
ry action, and courts have been under the necessity of dealing with this class 
of imperfect titles, notwithstanding the outstanding title of the United States, 
in conformity with our laws relating to the ownership and possession of real 
property. ' 

It is true, there is a statute of the United States against the survey and set- 
tlement of the public lands of the United States, by individuals, passed in 
1804. But since that period, the policy of the government on this subject, has 
been entirely changed, and has tended to encourage actual settlers on the pub- 
lic lands, and the several preémption Acts and those for the relief of settlers 
are in this sense, and the whole legislation of Congress is in that direction. It 
seems to be a necessary consequence of this policy on the part of the govern- 
ment, that courts, in determining on the rights of individuals under it, should 
act concurrently with it. 

Under our Codé, the rights common to all possessors in good or bad faith, 
are, that they are considered provisionally, as owners of the thing which they 
possess, as long as it is not reclaimed by the true owner or person entitled to 
reclaim it, and even after such reclamation, until the right of the person making 
it is established; that every person whv had possessed an estate for a year, or 
enjoys peaceably and without interruption a real right, and is disturbed in 
it, has an action against the disturber, either to be maintained in his possession 
or to be restored to it in case of eviction, whether by force or otherwise. Art. 
8417, §§1 and 2. And that such a possession may, by prescription, acquire the 
property of the thing which he thus possesses, after a certain time, as he is pos- 
sessed, in good or bad faith. Id. § 3. 

Prescription is one of the modes of acquiring propérty by the effect of time 
and under the conditions regulated by law. Code, 3420. 

There are no other prescriptions than those established by the Code. 8488. 

Prescription runs against all persons, unless they are included in some ex- 
ception established by law. Code, 3487. 
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The property of immovables is prescribed for by thirty years, and that of 
slaves by fifteen years, without any need of title or possession in good faith. 
Code 8465. The possession necessary for this prescription, must be public and 
unequivocal, continued and uninterrupted, and under the title of owner. Code, 
3466. 

Under the Spanish law, property could be acquired by prescription against 
the crown. At least, we find no exception in its favor, nor any principle which 
prevents the operation of the laws of prescription. Sanchez v. Gonzales, 11 
M. R. 210. Mitchell v. U. S., 9 Pet. 760. Partida 3, title 29, law 18. 

Under our Code, we find no express exception in favor of the State. 

Conceding, for argument sake, that the settlers on the public lands of the 
United States can acquire no title by prescription, to defeat the ownership of 
the United States (Jourdan v. Barrett, 4 Howard Rep. 184); nevertheless, as 
this land has been in the undisturbed possession of the plaintiffs, and those in 
whose right they hold under the recorded surveys of the public officers of the 
United States, it is not permitted under our jurisprudence, to consider the 
rights of parties in relation to the land, as absolute nullities, although these 
rights would be defeasable at the instance of the United States. 

The decision of the Supreme Court in the case of Bessy v. Pintado, 8d L, 
R. 489, is, in many respects, applicable to the present. It exemplifies the doc- 
trine which we have stated. 

In 1814, the defendants sold to the plaintiff a tract of land containing 2150 
arpents, which they held under a Spanish grant. In 1826, the claim was sub- 
mitted to the Land Commissioners, who confirmed the title for 640 acres only. 

The question was, whether this failure of the government to confirm the 
whole title, amounted to an eviction of the plaintiff, and gave him a right of 
action for the recission of the sale. The case arose under the old Code. The 
court observes : 

“ The claim which the United States may hereafter advance to this land, and 
enforce, cannot be satisfactorily distinguished as to its influence on the rights 
of the parties before us, from that of a title outstanding in a private individu- 
al. It is true, they may proceed without suit and perhaps prescription does 
not run against them. But in the material and important fact, namely, that 
they have not evicted the vendee, and that it is not certain they ever will evict 
him, the cases are parallel. Had this suit been instituted before there was any 
decision by the Land Commissioners on the title, we suppose a doubt cannot 
exist that it would not have been maintained. Is the case so materially chang- 
ed by what has been done in relation to that title, as to enable us to say, the 
vendee has lost the land? We think not. The vendees chance of obtaining 
the land is. no doubt weakened, but destroyed it- cannot be said to be. We 
have two many proofs of a change of policy in the government of the United 
States in relation to the public lands, too many instances of their liberality to 
enable us to say what disposition they may ultimately make of claims, such as 
that the plaintiff held under. At all events, while he remains in possession, 
he cannot be said to be evicted, and it is eviction, and not the right in others 
to evict, which can furnish ground to maintain this action. 

It was contended the defendants sold nothing. They sold a tract of land 
embraced within certain limits, for which they had an inchoate title under the 
Spanish government. Had that government remained in possession of the coun- 
try, it is probable they would have obtained a grant for it. Be that however 
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as it may, the sale was not void because the United States refused to confirm 
it. Sales under incomplete titles have been common in Louisiana for the last 
fifty years. . They have always been considered to pass the land, subject like 
all other alienations to the influence of higher and better titles, if any such 
exist. This case offers nothing which makes it an exception to the general 
rule.” Miller vy. Lelen, 19 L. R. 331. Griffen v. Cotton, 1 Rob. 142. 

On the former trial of this cause, we authorized the pleadings to be amended 
for the purpose of ascertaining all the facts in relation to the outstanding title 
to this section, under the impression that the plaintiffs possession and location 
under surveys, though precarious in relation to the United States, constituted 
a title adversely to other persons not claiming under them, which would de- 
volve by descent, and might be the subject of a contract, and was subjected to 
the incidents of property. 

It is hardly practicable within the limit of length which usage has assigned 
to a judicial opinion, to notice, in detail, the various parties with their plead- 
ings which belong to this suit, and those with which it is consolidated. A very 
‘ correct statement of all the proceedings, has been given in a well prepared 
brief of the counsel for the plaintiffs, and in considering the merits of this liti- 
gation, we will take up the subject in the order presented by the counsel for 
the defendants. It is stated in their brief, that there are but three questions 
before this court: 

The first is, has there been a failure of the vendor's title to the section 22d? 

The second, what amount of Joss has accrued to the vendees by the loss of 
the section 22d? 3 

The third is, was the title to section 22, acquired by McKiernan, obtained 
under such circumstances, that it inured to the benefit of the vendors. 

The explanation we have given of the title of the vendors, is in res- 
ponse to the first question. There was a failure in the title of the vendors; 
the ownership of the land was in the United States and not in the vendors. 
At the same time, the vendors had the possession of the land with the suffe- 
rance of the United States, and had a title or right which could be disposed of, 
and could lawfully be the subject of the contract of sale, and, under this title, 
Dunlap, entered upon the land and possessed it, and thefe can be no doubt 
that, upon a proper application, the title would have been confirmed by Con- 
gress, upon the payment of the price of public lands, if the claim was not con- 
firmed unconditionally, 

The charge of deception and fraud on the part of the vendors, in relation to 
this subject of title, is not only repelled by the whole tenor of the evidence and 
the circumstances attending the sale, but it results from facts which are incon- 
testible, that the purchaser, R. G. Dunlap, knew as much about the title and 
the ownership of the United States, as the vendors. 

Months before the act of sale was passed, there was an agreement for this 
purchase, for which other lands were to be given in part payment by Dunlap, 
in which the subject of the title was thus provided for : 

“ Said Pepper is to give said R. G. Dunlap, a regular chain of titles for the 
aforesaid land and negroes, at the time he shall be paid the aforesaid fifteen 
thousand dollars, which titles, when produced, shall be deemed good and suf- 
ficient titles for said property, and paramount to all other titles.” 


Before the act of sale was passed, there was a payment made by Pepper to 
Lilly, on a bond given by the former to the latter, as the price of this section, 
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with the privity of Dunlap, and under circumstances which bring home to him 
the knowledge of the outsianding title of the United States. 

In relation then to the question concerning the failure of title, there bation 
been no deception practised on the purchaser by the vendors, it affords no 
ground, under the circumstances, for the refusal to pay any part of the price. 
The purchaser knew the danger of eviction, when he gave his notes, and also 
that the extinguishment of the title of the United States was a matter requir- 
ing time, and could only be effected in the ordinary course of congressional 
legislation. 

On the second question, as to what amount of loss has accrued to the ven- 
dees by the failure of the title of this section, the answer is, the amount ex- 
pended in good faith in perfecting the title, and no more. This is upon the 
supposition, that they have not been evicted, and we are brought to tne consid- 
eration of the third question propounded by the counsel, whether the title to 
this section, set up by MeHiernan, was obtained undcr such circumstances, that 
* it inured to the benefit of the vendors. 

Had there not been the verdict of a jury, which recognizes this title of Me- 
Kiernan, we should have thought our duty discharged in stating our conclu- 
sion in relation to it ; we will, however, proceed to give the facts in detail, on 
which that conclusion is founded. 

It appears that George W. Copley, Esq., was one of the attorneys of Dunlap, 
employed in the defense of this suit; that as early as 1840, or in the spring of 
1841, he went to Donaldsonville on business connected with this suit. Being in 
Washington in July of that year, he addressed a letter to the Commissioner of 
the General Land Office, suggesting that the location of the James James’ claim 
on this seetion-22, and the back concession, ought to be canceled, because it 
had been located elsewhere; and Mr. Copley states in his deposition, that in his 
belief he was the immediate instrument that brought about the canceling of 
this location and the back concession. The object of his movement was to 
avoid, on the part of his client, paying for this land, as it was conceived by 
both of them, that the vendor had no just title to the land, and had conveyed 
none, and that it was unjust that Dun/ap should pay for land to which his ven- 
dors had no title, and from which it was probable he would sooner or later be 
evicted. The witness says, that when it was declared public land, he probably 
suggested, that “it was subject to be préempted upon,” and, he thinks, “the 
jutimation was sufficient, and the first I knew, the parties above named, (J/e- 
Kiernan, Greisham, Burney and Bartlett) had settled on said land, and were 
making efforts to save it by préemptions. I made no charge for fees against 
the préemptors, or any one else, or at least I never considered that I did. I 
charged Dunlap a fee of $1000, for a large portion of which I held his note. I 
never considered that I had a right to charge, or that I had charged any one 
for any assistance I was to the préemptors in getting their claims through. My 
impression is, that it needed no one; that they had plain sailing and got their 
elaims through without difficulty, at least that bas always been my understand- 
ing.” 

The diagrams of subdivision of this section were forwarded to the land office 
in Washington in July, 1842, and to the general land office in August of that 
year. The settlements for the purpose of préemption, were mede‘in that 
month. 

The Register and the Receiver at Monroe gave notice to the land office at 
Washington, that the section 22 was claimed by settlers under the Act of Con- 
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gress of September 4, 1841, who had filed proof of settlement and made a tender 
of payment, and that they had not permitted the entries, for the reason that 
the office at Monroe had not been officially informed that the section was sub- 
ject to the claims of préemptors and was public land. 

The answer from the general land office directed, that the entries should be 
permitted on the claimants showing themselves entitled to the benefit « the 
law. This answer is dated the 9th of September, 1842. 

There were four entries for this section. No. 1 was in favor of Robert W. 
Burney ; No. 2, in favor of John Burtlett ; No. 8, in favor of Charles B. Me- 
Kiernan ; and No. 4, in favor of Walter A. Greisham. 

We have before us, by the testimony of his own agent, the purpose of Dun- 
lap fully disclosed, which was to defeat the plaintiffs’ claim for the purchase 
money of this section. The execution of the plan began at Washington, as 
we have seen ; it remains to notice what took place at the land office at Munroe, 
the residence of Mr. Copley, to which their operations were transferred. 


The Register of that office says, in his testimony, that Dunlap was at Mon- «© 


roe twice during the year 1842. During his first visit, he inquired of us, the 
Register and Receiver, if our office had been furnished by the Surveyor Gene- 
ral of Louisiana, with a plat of section 22 and 52, which was answered in the 
negative. He remarked, that he believed himself entitled to a préemption of 
part of the section 22; to which the Register and Receiver did not assent. The 
only other persons who conferred with them in relation to this section, were 
Bartlett, Greisham, McKiernan and Burney ; the three first on the 17th of 
August, and the latter in October or November, 1842, &e. 

Dunlap was in Monroe when Mr. Copley made application in behalf of Me- 
Kiernan, Bartlett and Greisham, to enter the lots claimed by them, which was 
on the 21st of October. Burney was permitted to enter lot No. 1 on the 18th 
of November following. Dunlap was not then present, and the witness does 
- not know whether Burney paid for the same or not. 

The Receiver at Monroe, who was also examined as a witness, states that in 
August, Greisham, McKiernan and Bartlett, after filing their respective proofs 
and making a tender of payment, with the consent of the witness, deposited in 
his safe a sum of money, until it should be ascertained whether they would be 
permitted to make their entries. They informed him that Copley was their 
agent, and would attend to the making their entries when permitted. Copley 
did attend to their business and signed their applications to enter the lots, and 
he directed the Receiver to appropriate the money they had deposited for the 
payment of the same, which he accordingly did. Dunlap was in Monroe when 
Copley made the entries, but was not when Burney entered his claim. 

Dunlap was not in Monroe when the first application was made in August, 
1842. 

The sum deposited in the safe of the Receiver was $800, the price not of three 
lots, but of four, and we infer from the testimony that it was appropriated as 
well for Burney’s lot as for the other three, and that the payment was not made 
by Burney himself, but on his account. 

The instructions from the general land office, made it necessary for the par- 
ties claiming the right of préemption under the law of 1841, to show that no 
other person was settled on the same lands claimed by them, in order to enti- 
tle them to their préemption. Dunlap filed his affidavit in each claim, which 
in the opinion of the Register and Receiver, removed all obstacles in their way, 
and they then decided that the claimants could enter their claims to the lots. 
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To each of these affidavits, it is stated that the land since April, 1837, has 
been in his possession, and that of his brother, until about the 2d of August, 
1842, when the claimant entered and settled upon the lot claimed by him; to 
which settlement the affiant gave his consent. 

In February, 1843, patents were issued in favor of each of these préemptors, 
and the titles of the three were transferred to Mc Kiernan, by acts of sale passed 
in February, 1845. The sale of Greisham was for $4,500 cash, of Bartlett for 
$1,500, and Burney, for $5,000, both cash. 

This outstanding title is at length centered in MecKiernan, and what is his 
relation to Dunlap? That of brother-in-law—. man with whom he had been 
always very intimate—his partner in the law business, to whom he had lent 
his name, as Mc Kiernan was not a licensed attorney, and who, with Greisham, 
ate every day, at the period of these doings, at his table, and kept his law of- 
fice in Greisham’s house. 

Greisham was the overseer of Dunlap, from 1839 till his death; and at this 
time had the custody of the whole property, as the keeper of the sheriff under 
a formal appointment of that officer, and a written acceptance on his part. 

Bartlett, who entered lot No. 2, was the overseer of Dunlap's father-in-law. 
Mc Kiernan told him that this section, 22, was public land and could only be 
entered by préemption, and that Dunlap preferred his friends should enter it, 
rather than any one else; and, in consequence of what McKiernan told him, 
he settled on a quarter of the ssction. McKiernan then offered to pay the 
entry money for him, as he owed him. He gave him the money which was 
deposited at the land office. In his settlement with McKiernan, this money 
was not charged. He received no rent, nor any part of cotton and corn grown 
on the lot in 1842 and 1843. He transferred the land to McKiernan for his 
note for $1500. He cannot tell when this was done. Nothing has been paid on 
the note, and his other answers indicate that the transaction, so far as he was 
concerned, had no reality or consideration. 

The other préemptor, Burney, though attached as a witness on the trial of 
the cause in 1848, positively refused to attend court. From which may be 
fairly inferred an aversion on his part to testify. 

It appears also in evidence, that on the second of June, 1842, McKiernan 
instituted suit against Dunlap, for. the recovery of a portion of the property 
acquired by R. G. Dunlap from the plaintiffs, in the name of Joseph M, Looney, 
in his own right and as tutor of his minor son, belonging to them, as alleged, 
by right of inheritance from Cicero Jefferson. It seems that McKiernan’s pro- 
fessional relations with his client, continued as late as April, 1848. 

This party has placed himself in such a position before the court, that he 
can only be saved from the predicament of attempting to defeat the interests of 
his own client, by averring that he acted in these matters for the sole purpose 
of securing Dunlap’s title, and thus enable his doings to inure to the benefit’ 
of his client. 

In November, 1851, Looney joined the plaintiffs in their suit, thereby affirm- 
ing the sale to 2, G. Dunlap, and the case need not be embarrassed by any 
questions arising from his rights. 

It is proved, that after this pretended eviction in August, 1842, Dunlap 
erected his plantation buildings and made permanent improvements in this sec- 
tion; nor have we been referred to any evidence which establishes any change 
of profession during the lifetime of Dunlap. The land was cultivated as usual 
since 1889, and had no ostensible possessor except Dunlap. There was no 
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rent exacted or paid for the use of the land. The payment of rent, under the 
advice of counsel, by the executrix of Dunlap in 1849 and since, subsequent 
to taking the appeal to this court, in which this cause was last remanded, 
makes no change in relation to rights asserted previous to that period, and then 
in litigation. Parties are not permitted to defeat rights in this condition, by 
collusion or agreements between themselves. 

Having thus the facts before. us—the purpose averred by Copley, and the 
plan intimated by him, and executed by him at Monroe, and the want of any 
real change of possession, what can be the action of a court of justice on them, 
except to take no heed of so shallow an artifice? Gillespie v. Cammack, 8 
Ann, 249. 

One of the rights of possessorsis, that they are considered as owners of the 
things they possess, and in all cases where the object sold remains in the pos- 
session of the seller, because he has reserved to himself the usufruct, or retains 
possession by a precarious title, there is reason to presume that the sale is simu- 
lated, and with respect to third persons, the parties must produce proof that 
they are acting in good faith, and establish the reality of the sale. Code 2456, 
1915. Vide cases under these articles collected in 2d Hennen’s Digest, 1394, 
verbo Sale III, 6, 5, 9. 

This principle does not relate exclusively to the contract of sale, but to all 
divestitures of ownership and possession. It is plain that no possession has 
ever been acquired adverse to the plaintiffs’ title, on the contrary there has 
been no possession except under it. 

Reliance has been placed in argument on a declaration made by James Pep- ' 
per, in a conversation had with Lafayette Jones, concerning a proposition to 
compromise. This witness was examined in November 1850, and the conver- 
sation took place in 1843. We do not think the time of the year is fixed by 
the deposition of the witness. The time could have been ascertained and a par- 
ty can derive no advantage from leaving evidence in a condition of uncertainty 
as to time, when that uncertainty could easily have been removed. Communi- 
cations between parties for compromise in the attitude of hostility in which 
these litigants had placed themselves, ovght to be in writing, if they are to have 
the effect of notice or putting in default. What passed verbally between the 
witness and Pepper, can only have effect as an admission; the weakest kind of 
evidence, and, at the distance of time in this instance, not sufficiently reliable 
to control or direct the action of a court. 

This case was tried before a jury in November, 1851, who were unable to 
agree ina verdict. It was submitted to a jury in April, 1852, who found a 
verdict for the defendants, from the judgment on which the present appeal is 
taken. 

When the case was before us, we stated the law applicable to it to be, that if 
the vendee buys up a better title than that of the vendor, and the vendor was 
guilty of no fraud, he can only be compelled to refund to the vendee the amount 
of the money paid for the better title. The plaintiffs were entitled to a reason- 
’ able time to perfect the title, and the defendants have no ground to complain of 
the delay in this respect, as they undertook, of themselves, to defeat the plain- 
tiffs’ title, and did not put them in default. 

Our conclusion is, that the title acquired by JicKiernan, was obtained under 
such circumstances, that it inures to the benefit of the vendors. Indeed, that 
the whole affair, from beginning to end, is a mere sham, for the purpose of de- 
feating the payment t6 the plaintiffs, as averred by the agent of all the parties. 
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We think that the plaintiffs are chargeable with the préemption price of 
the land and the amount of the payment to Reynolds, Marshall & Co. ; for the 
balance, they are entitled to judgment. 

We have come to the conclusion, that the case is clearly with the plaintiffs 
on the evidence, and have less reluctance in setting aside this verdict, from the 
fact that we think the judge ought to have charged the jury on some points, as 
asked by the counsel for the plaintiffs. As the case is now closed, it is unneces- 
sary to review the instructions asked for. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed: and that the injunction granted to Hugh W. Dunlap, as cu- 
rator of the succession of Richard G. Dunlap, be dissolved without damages. 
It is further ordered and decreed, that there be judgment in favor of the ap- 
pellants for the sum of $30,732 16, with five per cent per annum interest upon 
$6,132 16, from the 4th of March, 1839, till paid; and a like interest upon 
$6,160 from the first of March, 1840, till paid; and a like interest upon $6,160, 
from the 1st of March, 1841, till paid; and a like interest upon $6,160 from the 
ist of March, 1842, till paid; anda like interest upon $6,160, from the 1st of 
March, 1848, till paid; and for all costs of suit, subject, however, to a credit of 
$803 67, to be made upon the interest alone, with the vendor’s privilege and 
mortgage upon the land known and described as sectious 22, 23, 24, 25, 52, 58, 
and lot No. 3 of section 54, in township No. 16, North of range 14 East, and 
the following eighteen slaves, to wit: Jim, Isham, Clem, Bob, Sil, Sylvia, Ja- 
cob, Nelson, Henry, Old Jacob, Henry, Rachel, Peggy, Caroline, Louisa, Alsey, 
Saul and Anthony, all of which land and slaves are described in the act of sale 
from James Pepper et als. to R. G. Dunlap, annexed to the petition. And it is 


further ordered and decreed, that on the claim set up by McKiernan, to the 
ownership of the said section 22, judgment be rendered for the plaintiffs, with 
costs ; and that the appellees pay costs in both courts. 


Rehearing refused. 


Succession or Saran Evpanks —E. A. Yarsoroven, Appellant. 


Testatrix commenced the dictation of her will to one of the subscribi. g witnesses, and in the pre- 
sence of the others, from a paper which she had caused to be written, and which she held in her hand; 
when being interrupted by a violent fit of coughing, and the testatrix being unable to proceed with 
the dictation, she handed the paper to the witness to whom she was dictating, requesting him to con- 
sider it as the expression of her testamentary disposition, and to finish the copying of it on the 
gallery of the house, adjoining to and communicating with the room where the testatrix was lying. 
While the witness was executing this request, by finishing the copy of the paper handed to him, 
the other witnesses were on the same gallery where he was writing, but not in communication with 
the writer. After the copy was made, it was examined by the testatrix, and presented by her to 
the witness, with the declaration made by her that it contained her last will, By the Court: Un- 
der the circumstances, we consider that this paper was written (in the words of the second para- 
graph of Artitle 1574) out of the presence of the witnesses, with the exception of that portion which 
(as provided by the first paragraph of the same article) was dictated by the testatrix in their 
presence. 

It is not proper to go into an inquiry, at the time of probating a will, whether the testator was of 
sound and disposing mind and memory at the time of making it. | 

The testimony of witnesses, that the testator told them that the will was entirely written by him, is 
not sufficient proof of an olographic testament, to authorize its probate. 
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or The only proof admissible of olographic testaments, is the testimony of two witnesses, that they re- 
cognize the hand writing, as having often seen the testator write and sign, during his lifetime. ©. 
C. 1648. 
Although under Article 1584 of the Civil Code, women cannot be subscribing witnésses to a will, yet 
an olographic will may be established upon their testimony, if in other respects they are credible 
and competent. 


PPEAL from the District Court of East Feliciana, Stirling, J. Bowman 
and Delee, and E. 7. Merrick, for appellant. W. D. Winter, and Muse & 
Merrick, for appellees. 

Bucnanan, J. Mrs. Zubanks died in July, 1853, having made two wills, 
one in the nuncupative form under private signature, on the 4th of May, 1853, 
and the other, olographic, on the 28th of June, 1853. 

In both, she constituted as universal legatee, her aunt by affinity, Mrs. 
Louisa Green, the appellee. In the nuncupative will, the testatrix made a le- 
gacy to her brother, Josiah Yarborough, of a slave boy named Cornelius ; 
which legacy she revoked by her olographic will. After her death, the universal 
legatee, assisted by her husband, presented the two wills to the District Court 
for probate. As the deceased had a brother living, and nephews and nieces, 
children of three other brothers who had died, the judge caused this brother, 
and the tutors of the nephews and nieces, to be notified of the day assigned 
for receiving proof of the wills. A gentleman of the bar, Mr. Merrick, was also 
notified, as attorney appointed to represent the absent heirs. 

On the day named, after hearing witnesses, and in presence of all parties, 
the court rendered a judgment admitting the nuncupative will under private 
signature to probate and execution, but rejecting the olographic will for want 
of the proof required by law. From this judgment, Mrs. Hmeline Yarborough, 
tutrix of the minor child of David M. Yarborough, deceased, and Mr. Mer- 
rick, attorney of absent heirs, have appealed, and the universal legatee has 
joined in the appeal, so far as to pray for a reversal of the judgment in rela- 
tion to the olographic will. 

The appellants assign for error : 

I. That it appears from the proces cerbal of the testimony of the witnesses 
received by the court, that the pretended nuncupative will, by private act, was 
written by a witness in the presence of the testatrix, from a paper which he, 
said witness, had previously prepared, and said pretended will was not dictated 
by the testatrix, nor written from her dictation. 

Nor was said pretended will written out of the presence of the witnesses, 
nor did the said testatrix declare to the witnesses, that said paper contained 
her last will and testament, as required by Article 1574 of the Civil Code. 

Neither does it appear that said — nuncupative will has any of the 
formalities required by law. 

II. It’appears from said transcript, that at the time of receiving the testimo- 
ny for the probatinz of said pretended will, the court refused appellant the 
right of showing by witnesses, that said Sarah A. Hubanks was not of a sound 
and disposing mind and memory, at the time of making said pretended will. 

Upon the first ground of error, we find that there was a substantial compli- 
ance with the requirements of Article 1574 of the Code. 

The evidence shows that the testatrix commenced the dictation of her will, 
to one of the subscribing witnesses, and in the presence of the others, from a 
paper which she had caused to be written, and which she held in her hand ; 
when being interrupted by a violent fit of coughing, and unable to proceed 
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_ With her dictation, she handed the paper to the witness, to whom she was dic- Svcomsion or 
tating, requesting him to consider it as the expression of her testamentary dis- 
positions, and to finish the copying of it on the gallery of the house, adjoining 
to and communicating with the room where the testatrix was lying. While 
the witness was executing this request by finishing the copy of the paper 
handed to him, the other witnesses are proved to have been on the same gal- 
_ lery where he was writing, but not in communication with the writer. Under 
the circumstances, we consider that this paper was written (in the words of the : 
second paragraph of Article 1574,) out of the presence of the witnesses, with 
the exception of that portion which (as provided by the first paragraph of the t a 
same article) was dictated by the testatrix in their presence. After the copy 
was made, it was examined by the testatrix, and presented by her to the wit- 5 
- _ hesses, with the declaration made by her, that it contained her last will. Af- " 
ter which, the formalities required by Article 1575, were punctually fulfilled. 

Upon the second error assigned, we think the court did not err in rejecting 
the evidence offered by the appellants at the time of probating the will, to 
show that the testatrix was not of sound and disposing mind and memory, at 
the time of making her will. The only business before the court was, the 
opening and proof of the formalities required for the probate and execution of 
the will. CO. C. 1641. 

There was no appearance in court of any party contesting the will; noissue 
joined upon the capacity of the testatrix to make a will. To have admitted 
the evidence spoken of in the assignment of error, would have been a vain , 
thing, because a judgment rendered upon such evidence, could not have been . 
res judicata as to any body. 

The District Judge properly referred the appellants to their action in nullity 
of the testament. 

The appellee complains that there is error to her prejudice, in refusing pro- 
bate to the olographic will. She contends that the testimony of witnesses, 
that Mrs. Zubanks had told them said will was entirely written by her, satis- 
fies the law. We think otherwise. Article 1648 of the Code is express, that 
the only proof admissible of olographic testaments, is the testimony of two 
witnesses, that they recognize the handwriting, as having often seen the testa- 
tor write and sign during his lifetime. 

There is a bill of exceptions in the record, taken by appellee to the rejection r 
of the evidence of Mrs. Goings, and other females who were offered to prove - 
the handwriting of the olographic will, They were rejected upon the Article 
1584 of the Code, which declares women to be incapable of being witnesses to 
testaments. We differ from the District Court in the application of that arti- 
cle to the present case, We understand that article to mean, that women can- 
not be subscribing witnesses to those testaments which, by law, require wit- 
nesses—that they cannot be counted in the number of subscribing witnesses 
requisite to give validity to a nuncupative or to a mystic will, and without 
which, by Article 1588, a will of either of those classes is a nullity. 

But the olographic will requires no subscribing witnesses. The proof neces- 
sary to establish it, according to an article just cited (1648) is, “ the declara- 
tion of two credible persons, who must attest that they recognize the testa- 
ment as being entirely written, dated, and signed in the testator’s handwriting, 
as having often seen him write and sign during his lifetime.” The words used 
in this article, two credible witnesses, embrace all those who, by Articles 2260 
and 2261, are competent and credible witnesses of any covenant or fact im civik 
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“Gusanes, ‘™atters. The construction which we give to the Article 1584, is favored and 
mt confirmed by the phraseology of the French text—‘ Sont absolument incapa- 
bles d’étre témoins dans les testamens.” 
It is therefore adjudged and decreed, that the judgment of the District Court, 
80 far as relates to the nuncupative will under private signature, of Sarah A. 
Bubanks, be affirmed; that as relates to the olographic will of said Sarah A. 
Bubanks, the cause be remanded, with instructions to the court not to reject 
the evidence of Mrs. Goings, and other female witnesses, offered to prove the 
said will, as incompetent by reason of sex ; and that the appellants pay the 
costs of this appeal. 


J. R. Bistanp v. T. M. Grirrry. 


Some of the heirs of M. brought suit against the others for a partition, and prayed that the court 
would allow certain charges and expenses which had been incurred in the administration; among 
other items, one of $2000 in favor of G.8. 8. Judgment having been rendered for this sum, one 
of the heirs, T. M. G., the present defendant, appealed. The Supreme Court reduced the judgment 
to $1000. Pending the appeal, the judgment was assigned to the present plaintiff, who sued T. M. G. 
for $2000, to which he pleaded the judgment against him for $1000 as res judicata. The plaintiff 
responded that the judgment was rendered in a cause to which G. 8.8. was no party. Plea of 
res judicata sustained—and Held : The assignee of a litigious right, cannot claim to be a stranger 
to the suit pending. A defendant in whose favor such suit shall be decided, after the assignment, 
cannot be forced to litigate the matier over again with plaintiff’s assignee . 


PPEAL from the District Court of the Parish of Tensas, Perkins. J. 

In the suit for partition among the heirs, the plaintiffs pray—‘ That in 
the judgment for a partition, the following expenses only be allowed, which 
have been necessarily incurred by the former curators and distributed equally 
among the said heirs according to their proper proportion of the estate: One 
thousand dollars to John Frost, as attorney fee; one thousand dollars to Gene- 
ral Thomas, as paid; two thousand, to George S. Sawyer, by written contract, 
not paid.” 

George S. Sawyer, for plaintiff and appellant. Stacy & Sparrow, for defen- 
dant. 

Bucnanax, J. This case comes up upon a plea of res judicata. 

Plaintiff claims of defendant one thousand dollars, as a balance unpaid upon 
a certain conditional obligation in writing, for the payment of two thousand 
dollars, made by defendant in favor of George S. Sawyer, which obligation has 
been assigned to plaintiff. 

Defendant pleads in bar of this action, a judgment of the Supreme Court, by 
which the obligation in question was reduced to one thousand dollars; amd 
avers that said judgment was acquiesced in, and executed by the plaintiff's 
assignor, Sawyer. 

The District Court sustained the exception of res judicata, and plaintiff ap- 
peals. 

His counsel urges that the judgment pleaded by defendant, was rendered 
in a cause to which George 8. Sawyer, was not a party. 

‘The suit in which that judgment was rendered, was entitled, “John Crow, 
Guardian, et. al. v. The Representatives of Elizabeth Griffin.” George S. Saw- 
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yer was attorney of plaintiffs in that suit, and signed the petition as such: 
Thomas M. Griffin was one of the defendants. The objects of the suit, as ex- 
pressed in the petition, were multifarious; but one of them was, very clearly, 
to establish the obligation of the defendant above mentioned, as a valid claim 
against the defendant and the other heirs of Samuel Miller, for its full amount. 
The plaintiffs in the suit were themselves, or pretended to be, as well as defen- 
dants, heirs of Samuel Miller, and therefore this portion of their demand was 
clearly. intended for the benefit of Mr. Sawyer. The answer of Thomas M. 
Griffin in that suit, specially denied the claim of George S. Sawyer to be paid 
$2000, as demanded, and concluded by a prayer that the demand of Sawyer 
be rejected, or reduced to five hundred dollars. The judgment of the District 
Court embraced all the various issues contained in the pleadings, and among 
them that concerning the claim of Mr. Sawyer, which it allowed in full as a % 
valid claim against the estate of Miller. From that portion of the judgment, “a 
the defendant, Thomas M. Griffin, appealed, and filed his bond of appeal in és 
favor of George S. Sawyer, and of no other person or party. The appeal came 
on for hearing between those parties, Griffin, appellant, and Sawyer, appellee, 
inthe Supreme Court, which rendered the judgment pleaded by defendant 
herein—reversing the judgment of the District Court; and decreeing “ that 
there be judgment in favor of the intervenor and appellee, George Sawyer, for 
the sum of one thousand dollars, with the costs of the District Court ; those of 
the appeal to be paid by him. 

We are of opinion that this judgment constitutes res judicata as to Sawyer, a 
and as to his assignee Bisland. 4 

The argument of plaintiffs’ counsel, that Mr. Sawyer had no connection with 4 
the suit of Crow, Guardian, et al. v. The Representatives of Elizabeth Griffin, 
is certainly incorrect as regards at least the proceedings upon the appeal alrea- 
dy spoken of. The Supreme Court was strictly correct in treating him as the 
party appellee ; and its judgment was final upon his claim. 

As to the present plaintiff, his petition alleges that Mr. Sawyer’s claim was 
assigned to him on the Ist March, 1850. This was after the judgment of the 
District Court in the case of Crow v. Griffin's Representatives, (March 20, 

1849,) and pending the appeal from that judgment—that of the Supreme Court 
being dated January 6th, 1851. But Sawyer could not transfer more right 
than he himself had. Leftwich v. Brown, 4th Ann. 104. 

It is a corollary from this principle, that the assignee of a litigious right, “i 
cannot claim to be a stranger to the suit pending. A defendant, in whose fa- 
vor such suit shall be decided, after the assignment, cannot be forced to liti- 
gate the matter over again with plaintiffs’ assignee. If he could, there would 
be no end of litigation. 

There are other facts in the record, which amount to a voluntary execution ‘7 
of the judgment of the Supreme Court by Mr. Sawyer and by his assignee, the Ri: 
plaintiff. é 

The final decision of the case of Crow, Guardian, et al. v. Representatives 5 
of Griffin, was followed by a partition of the estate of Samuel Miller among Ge 
his heirs, made on the 16th December, 1851, by the Recorder of Tensas parish, 
under the order of the District Court. George S. Sawyer, assisted at this par- 
tition, as representing several of the heirs. The procea verbal of partition 
shows the active mass of the succession to be composed of eight notes, amount- 
ing in principal and interest to $29,900. The first of these notes is credited 
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aa, with: ‘two payteents of $1000 each, made by Jomes B. Bislond, one being for 
“4 Gann. & the fee of Isaac Thomas, and the other being for the fee of George S. Sawyer, 
in the suit of Cole v. Lucas.” 
And again ;—“ Deducted and to be retained by the curator to pay charges 
and expenses yet unsettled, as per judgment of the District Court, $4783 383 
Less $1000, paid by J. R. Bisland to G. 8. Sawyer, = - : 1000 00 


$3783 33.” 

Now one of the items of charges thus referred to as making up this total of 
$4783 33, is stated as follows in the account of the curator; ‘“ Due George 8. 
Sawyer for professional services rendered accountant in the suit of Cole v. Lu- 
cas, as per judgment of the Supreme Court, one thousand dollars.” 

This partition was made, as already observed, on the 16th December, 1851. 
Yet eight months afterwards, the litigation thus apparently closed by a solemn 
authentic act, is revived by the institution of the present action. 

Judgment affirmed, with costs. 








L. Piees v. F. Harpesty et al. 


The presumption is against the validity of a deed which presents on its face a material interlinea- 
tion; but thisis not a presumption juris e& de jure. It yields tocontrary proof; and even to 
concurrent circumstances, which create a strong presumption that the interlineation was made 
before the execution and delivery of the deed. 


PPEAL from the District Court of the Parish of East Feliciana, Sterling, 
J. Muse & Merrick, for plaintiff. Winter & Marr, for defendants and 
appellants. 

Bucnanan, J. This case comes up upon a bill of exceptions to the admis- 
sion of a deed in evidence, without a material interlineation on the face of 
the deed being accounted for. 

In the bill of exceptions, it is stated, “the court, however, being of a differ- 
ent opinion, permitted the document to go in evidence.” 

From this, together with the certificate of the clerk, of the deed being offered 
in connection with certain depositions, we may infer that the court considered 
that the testimony offered with the deed, accounted for the interlineation; and 
we cannot say that the court erred. The deed in question bears date the 2ist 
March, 1831. Appended to it, is the certificate of a Justice of the Peace of 
Adams County, Mississippi, (where the deed was made); that it was ac- 
knowledged before him on the 2ist March, 18381, being the day of its date. 
Also the certificate of the keeper of the records (county clerk) of Adams coun- 
ty ; that the deed, as it now appears, was deposited with him for record on the 
same day, 21st March, 1831. The Justice of the Peace before whom the deed 
was acknowledged, James Carson, has also been examined asa witness in this 
cause, and having examined the original document, declares that the same was 
executed in his presence on the 21st March, 1831. This witness was cross-ex- 
amined by the defendant, but his attention was not called by the cross-inter- 
rogatories to the interlineation of the words “and separate” in the deed; which 
is probably the reason that he says nothing about that interlineation, although 
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the original deed was before him, while giving his evidence. We understand 
this witness to testify to the execution of the deed as it now appears—with the 
interlineation. This conclusion is certainly rather a matter of inference; but 
an inference which is strongly favored by the internal evidence of the docu- 
ment itself, which comes up with the record. The interlineation is manifestly 
in the same handwriting as the rest of the deed, and written with the same 
ink. 

In the case of Morris’ lessee v. Vandurn, 1 Dallas 67, it was held that the 
presumption is, that an interlineation in a deed was made after its execution, 
unless otherwise proved. And in Prevost v. Gratz, 1 Peters’ C. C. Reports, 
86%, Judge Washington said: ‘I find upon the face of the account, a material 
alteration and interlineation, unexplained by any evidence whatever, tending to 
show at what time they were made. These, of themselves, would be sufficient 
upon the plea of non esi factum to a deed, to avoit it. The presumption in 
such case is, that the alteration was made after the execution of the deed.” 
See also Croghan v. Gratz, 5 Wheaton, 502. Heffelfinger v. Schultz, 16 Ser- 
geant & Rawle, 46. 

The rule of the civil law seems to be, that writings erased or interlined, are 
presumed to be false. See Febriro, part 2, b. 3, c. 1, No. 341. 

And this rule is declared by Judge Matthews in McMicken v. Beauchamp, 2 
L. R. 292, in quoting the authority referred to by Febriro, to be in conformity 
with the law merchant, and with the jurisprudence of the other States. The 
rule is stated by the learned judge to be subject to exceptions and limitations ; 
and in Flescher’s Heirs v. Cavalier, 4th La. Rep. it is said by Judge Martin, 
that when the alteration or interlineation is in an important part of the instru- 
ment, evidence to support it should be given. 

From these authorities it results, that the presumption is against the validity 
of a deed which presents on its face a material interlineation ; but that this is 
not a presumption juris et de jure. It yields to contrary proof; and even to 
concurrent circumstances, which create a strong presumption that the interli- 
neation was made before the execution and delivery of the deed. Now, it 
cannot be denied, that the interlineation in the case at bar, was a material one ; 
but the deed was not presented’ without accompanying proof tending to do 
away with the presumption, that it had been altered after its execution; and 
we think that under the circumstances, the paper was properly allowed to go 
to the jury, and the fact of the time when the interlineation was made, sub- 
mitted to their decision. That facthas been found for the plaintiff by the ver- 
dict ; which seems to be warranted by the evidence before the jury. 

On the subject of interest as between the defendant and warrantor, we do 
not think the defendant has any cause to complain of the judgment appealed 
from. 

Judgment affirmed, with costs. 





















E. E. Krrrnwer AED E. P. Warre v. E. Heperr et al. 


A confirmation by an Act of Congress amounts only to a retinquishment of all claim on the part of 
the United States, leaving the title as it would have been under the former government. 

Ontil « patent issues, the title ef the United States is not divested, but is still under the contro} of 
the land department, which may cancel a sale or set aside an illegal entry, and its action cannot 
be revised by a State court. : 

Defendants objected to the intreduction of copies of certain notarial acts of sale, on the ground of 
the inadmissibitity of the recitals therein contained, and for want of registry of said acts in the 

- proper recording office, accompanied with the signature of the recording officer. Held: The ob- 
jection only went to the effect, and not to the admissibility of the evidence. ' 

Defendant objected to the validity of the plaintiffs’ derivative titles, on the ground that the transfers 
sous seing privé had not been duly acknowledged, by either parties or subscribing witnesses, pre- 
vious to their registry, and could not therefore affect the rights of third persons. Held: The pro- 
visions ef Articles 2250 and #417 are parcels of our system of registry law, and are not applicable 
to this contest upon independent adverse titles. In such contests, the question is whether the act 
offered in evidence, is binding between the parties to it. Those articles are for the protection of 
creditors of the vendor, bona fide purchasers from him, and other persons claiming under or 
through him ; they constitute no objection to such acts availing as links in the chain of conveyance in 
a contest between claimants of public land—one under a confirmed grant, the other under an entry. 

In order to acquire prescription by the possession of ten years, founded on a just title, it is necessa- 
ry, among other requisites, that the natural possezsion, which must be acquired by the actual and 
corporeal detention of the property, should have preceded that of the civil possession. Where a 
person has once acquired the natural possession, the mere intention of possessing, suffices to pre- 
serve the civil pessession in him, and this intention is always presumed. 


PPEAL from the District Court of the Parish of Assumption, Randall, J. 
J. . Iisley, for plaintiffs and appellants. Jean Jacques Roman, for de- 
fendant. 

Voorutes, J. This is a petitory action, in which the plaintiffs claim the 
joint ownership of several tracts of land, by virtue of sundry mesne conveyan- 
ces from the original grantee, Bernado de Deva. They allege that the defen- 
dants have disturbed their possession and committed acts of waste upon said 
land, by cutting down and destroying timber, for which they claim $1500 as 
damages. 

The defendants, in their answer, aver, that they hold the land in dispute un- 
der Gregorie Landry, who purchased the same from the United States, under 
an Act of Congress, approved the 21st of May, 1820, granting to owners of 
lands fronting on water courses, the right of préemption to the double conces- 
sion. - They also plead the prescription of ten, twenty, and thirty years, as a 
bar to plaintiffs’ right of action. 

The record shows, that on the 14th of March, 1793, the Baron de Caronde- 
let, then Governor of the Province of Louisiana, granted to Bernado de Deva, 
a certain tract of land, described to be situated behind a depth of forty arpents 
of the lands granted by the King of Spain to Carlos Gautreau, Lucie Breauz, 
and others, fronting on the lands of Hyacinto Bernado, and lying on a bayou 
distant about six leagues from the Mississippi, on the right side thereof, being 
in the whole a league square. It appears that the tracts thus designated as 
calls of the De Deva grant, were surveyed and located under the Spanish Gov- 
ernment, and for aught that appears to the contrary, their location has never 
been disturbed or questioned. 

The Bernado de Deva claim was embraced in the report of Samuel H. Har- 
per, Register of the Land Office for the Eastern District of Louisiana, and de- 
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signated as No. 24, and was duly confirmed by an Act of Congress, approved 
the 28th of February, 1823. Under instructions from the Commissioner of * 
the General Land Office, dated 18th of March, 1829, in relation to some of the 
claims reported by Harper, as having been founded on fraudulent papers, the 
Surveyor General of Louisiana was authorized to resérve the same as public 
lands, representing them on his plats by dotted lines. The De Deva claim, 
thus represented, was surveyed and located according to its calls, as appears 
from a diogram taken from the map of township 14 S., ranges 14 and 15 E., 
South Eastern District of Louisiana, approved 9th of April, 1830. This town- 
ship was resurveyed under the instructions of the Commissioner, and the loca- 
tion of the De Deva claim was fully recognized and confirmed. Previous to 
this, on the 4th of December, 1845, the Commissioner addressed a letter to the 
Surveyor General, in which he says: “ Application has been made to this of- 
fice for a patent for the back concession of WV. & FP. Girod, being section 24, 
township 14, range 14 E., South Eastern District of Louisiana. On examining 
the plat of this township, it appears that the back concession interferes with a 
private claim, which your predecessor, on a diagram of part of this township, 
dated 28th May, 1844, states to be that of Bernado de Deva, No. 24 of Harper’s 
Reports. If the location of the De Deva claim is true, and in accordance 
with the original filing of that claim, the back concession cannot interfere with 
it, and in that event, you will please forward a diagram, showing the area of 
that back concession, exclusive of that claim.” 

In a subsequent letter, dated 20th of July, 1846, he adds: “ As it is neces- 
sary or final action on the Girod case, that the extent of its interference with 
the De Deva claim should be known, you will please take the necessary mea- 
sures to ascertain the precise location of this last mentioned claim, if possible, 
and report your action and the result to this office.” It appears this was done. 

On the 18th of June, 1850, the Commissioner then addressed a letter to the 
Register and Receiver of the Land Office at New Orleans, in which he says: 
“A plat has been received at this office, dated 19th of December, 1848, repre- 
senting the land embraced by the claim of Bernado de Deva, (Harper's Re- 
ports, No. 24,) and other private claims situated in township 14 South, of range 
14 East, South Eastern District of Louisiana. As several entries have been 
made of lands situate in said township, which are found to interfere with 
the De Deva claim, it is deemed proper to call your attention to them, in 
order that you may notify the parties interested of the facts, and enable them, 
should they desire it, to have the purchase money refunded.” After enumerat- 
ing those claims, he thus adverts to that of Gregorie Landry : “ No. 325 in 
favor of Gregorie Landry, for the lot or section 23, township 14, range 14 East, 
entered under Act of 4th May, 1820, the greater part of which is embraced by 
this claim. This entry remains suspended i in consequence of the interference.” 

The confirmation of the De Deva claim by an Act of Congress, may be con- 
sidered, in our opinion, as equivalent to a patent. Under our jurisprudence, it 
is well settled, that such a confirmation amounts only to a relinquishmont of 
all claim on the part of the United States, leaving the title as it would have 
been under the former government. 12 R. 1. 5 R. 467. 41.445. 11L 
582. 

As to the survey and location of the claim, made by competent authority, 
and approved by the Surveyer General and Commissioner of the General Land 
Office, we think it must he considered as conclusive. 1 R. 546. 
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And here it may not be improper to add, that it does not appear that town- 
ship 14 South, range 14 East, had been surveyed, and the survey approved by 
the surveying department, previous to the confirmation of the De Deva claim ; 
indeed, the first survey is shown to have been made as late as the year 1830. 
As to the entry of Gregorie Landry, so far as it interferes with the De Deva 
claim, we think it is clear it must be considered as vacated. It is well settled, 
that until a patent issue, the title of the United States is not divested, and the 
whole matter is under the control of the land department; it may cancela © _ 
sale, or set aside an illegal entry, and its action cannot be revised by a State — 
court. 4A. 364. 9 R. 283. 2 A. 802. 

On the trial of the cause below, the defendants objected to the introduction 
of copies of notarial acts of sale from Nicholas Ballot to Aimé Guillet, and 
from the latter to A. M. Foley,‘on the ground of the inadmissibility of the re- 
citals therein contained, and for want of registry of said acts in'the proper re- 
cording office, accompanied with the signature of the recording officer. We 
think the district judge did not err in ruling that the objection only went to 
the effects, and not to the admissibility of the evidence. 

But itis urged by the defendants, that the plaintiffs’ derivative titles are de- 
fective. The chief objection to their validity seems to rest on the ground, that 
the transfers sous seing privé had not been duly acknowledged, either by the 
parties or subscribing witness, previous to their registry, and could not conse- 
quently affect the rights of third persons. The same objection is made to the effect 
of the transfers, by authentic acts not recorded. The provisions of Articles 
2250 and 2417, are parcels of our registry law, and are not applicable to this 
contest upon independent adverse titles. In such contests, the question is, 
whether the act offered in evidence is binding between the parties to it. Those 
articles are for the protection of creditors of the vendor, bona Jide purchasers 
from him, and other persons claiming under or through him ; they constitute 
no objection to such acts availing as links in the chain of conveyance in a con- 
test like the present. 

The defendants also rely on the plea of prescription. We are of opinion 
that this plea cannot dvail them. It does not appear from the evidence that 
either they or their vendor, Gregorie Landry ever had the corporeal and actual 
detention of the property in dispute; in other words, the natural possession ; 
the only possession shown, is that of the front tract, held under a different 
title, which surely cannot be considered as extending toa tract purchased from 
the United States, and held subject to the reservation in favor of the De Deva 
claim. Ithas been held, that digging a canal and felling trees, or the occa- 
sional cutting of wood on uncultivated land, does not constitute such a pos- 
session as can be the basis of the prescription of ten and twenty, or even thir- 
ty years. 12M.17. 5 An. 594. In order to acquire prescription by the pos- 
session of ten years, founded on a just title, it is necessary, among other re- 
quisites, that the natural possession, which must be acquired by the actual and 
corporeal detention of the property, should have preceded that of the civil 
possession. ° When a person has once acquired the natural possession, the mere 
intention of possessing, suffices to preserve the civil possession in him; and 
this intention is always presumed. C. C. 3453, 3405, 8406, 8407. 19 L. 251. 

We are therefore of opinion, that the plaintiffs are entitled to recover the 
whole quantity of land claimed by them as constituting part of the De Deva 
claim, according to the bounds and metes of their respective tracts, and the 
location of said De Deva claim. 
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It is therefore ordered, adjudged and decreed, that the judgment of the Dis- Krmrames 
trict Court be reversed ; that the plaintiffs do recover,-as absolute owners, the Henaar. 
land described in their petition, and represented by the plat of survey made by 

Nathan Webster, Esq., surveyor, under the order of the court, showing the 

confliction of the adverse claims; that the injunction be reinstated and made 

perpetual against the defendant, and. that the plaintiffs be forever quieted in 

their possession to the land in dispute ; and that the defendants pay the costs 

of both courts. 

CampseEtL, J. I concurin the conclusion to which, the court has arrived, 
but desire to place my concurrence on the following reasons, in addition to # 
those given in the opinion just pronounced. Mi 

The claim of plaintiff, though filed December 19, 1820, and favorably re- ie: 
ported on January 6, 1821, was not confirmed by Congress until 28th Febru- ' ‘ 
ary, 1823, after the purchase of defendant, under the 7th section of the Act of j 
11th May, 1820, which purchase was made May 7, 1822. ,The date of this 
entry being anterior to the Act of February 28, 1823, confirming plaintiffs’ 
claim, defendants claim to have the oldest and therefore the best title act of 
government. If, at the time of the entry, the officers of the government were 
authorized to sell the land in question, such probably would be the result. 

I am, however, of opinion that the confirmation of plaintiffs’ claim, with its 
descriptive calls, was equivalent to a location, and that it took effect, not from 
the date of the act of confirmation, but had relation back to the time of filing ‘ 
the claim with the Commissioners, to wit, December 19, 1820. 

By the 2d section of that Act, the right was given to claimants to sell 
their claims at any time before December 31, 1820, Before the expiration of 
this time, plaintiff made his application, and thereby acquired the right toa a 
confirmation, which could not, I think, be defeated by a subsequent sale of the ¥ 
government. 

The description of the land granted, by reference to contiguous grants, 
which had been previously made and confirmed, and the surveys of which 
were on file, was sufficiently explicit to indicate its proper location and enable 
the proper officers to represent it on the maps of their office, in order that it 
might be reserved from sale, as they were required by law to do. Their not ‘ 
having done so, cannot prejudice the claim of plaintiff, who, by giving timely 2 
notice of his claim, did all that the law required of him. 

The location of the De Deva claim as made, seems correct, and in accor- 
dance with the claim as originally filed, and must therefore prevail over the 
back concession entry of defendant, in so far as there is a confliction. 













Tue Srate v. J. W. Prart. 


Motion to dismiss an appeal on the ground that there was no judgment or sentence. IZeld : The 
appellate jurisdiction in criminal matters, under Article 62 of the Constitution, only extends to 
cases where the punishment has already been pronounced by sentence or judgment of a court ; 

otherwise there is no foundation for an appeal. 


PPEAL from the District Court of the Parish of East Baton Rouge, Robdert- 
son, J. J. HE Morse, (Attorney General,) for the State. J. M. &J. £. ‘ 

Elam, for the accused and appellant. 
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‘Voornms, J. The defendant was indicted for shooting, with the intent-to 
commit the crime of murder, for which he was arraigned and pleaded not guilty. 

The District Judge, among other things, charged the jury, that if they be- 
lieved the defendant had, with a dangerous weapon, or with intent to kill, 
inflicted a wound less than mayhem, they were bound to find a verdict accord- 
ingly. 

The jury returned the following verdict: “We, the jury, find the accused 
guilty of an assault on the person of Barnett Williams, with a dangerous 
weapon, and inflicting a wound less than mayhem, and we further recommend 
him to the mercy of the court.” , 

The defendant then moved the court to be discharged, and his bond can- 
celed, on several grounds, among others, that as he was indicted for shooting 
with the intent to commit the crime of murder, and the verdict only found the 
offence of an assault with a dangerous weapon and inflicting a wound less than 
mayhem, it resulted as a consequence that he was legally acquitted and entitled 
to be discharged ; that the special verdict thus found was not responsive to 
any count in the indictment on which he was arraigned and tried; that the 
defect in the statement or verdict of the jury, not finding any complete offence 
punishable by statute, could not be supplied by intendment or implication. 
This motion being overruled for reasons assigned by the District Judge, he took 
a bill of exceptions, and thereupon appealed before judgment, or sentence was 
pronounced upon the verdict. 

The Attorney General has moved this court for the dismissal of the appeal, 
on the ground that there is no judgment or sentence, from which alone the 
right of appeal lies under the Constitution. 

Under the former Constitution, the same provision existed in relation to the 
right of appeal in criminal cases, as that which exists in the present Constitu- 
tion. We do not think that the present case can be distinguished in principle’ 
from that of the State v. Thomas May, lately decided by us, in which we held, 
that our appellate jurisdiction in criminal matters, under Art. 62 of our Constitu- 
tion, only extended to cases where the punishment had already been pronounced 
by sentence or judgment of a court: otherwise, there was no foundation for an 
appeal. 8 R. 590. 

It is therefore ordered, that the appeal be dismissed, with costs. 





J. Burton v. Suerirr or St. HEtena anp Crry Banx or New Orzeays. 


The proper parties not being before the court, and the bond given ‘not being in conformity to the 
Order of the court—appeal dismissed. 


PPEAL from the District Court of the Parish of St. Helena, Baylies, J. 

E. T. Merrick, for plaintiff. 7. G. Davidson, for intervenor and appellant. 

Voorns, J. The City Bank of New Orleans having obtained a judgment 

against the plaintiff, as endorser on a promissory note given by William Shar- 
dort, issued an execution on it. . 

The execution was enjoined by the plaintiff, on the ground that the judg- 

ment was extinguished, either by payment or novation, under a contract be- 

tween the makers of the note and Thomas Green Davidson. 


‘ 
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The latter, at whose’ instance the execution issuéd, intervened in the 
suit, alleging that the consideration of his assumpsit under that contract had 
failed, and prayed for the dissolution of the injunction. 

The injunction having been made perpetual, Joy F. Thompson, Fsq., as at- 
torney for the defendant, moved for and obtained an order for a suspensive ap- 
peal, on condition of giving bond and wept. in the sum of three hundred 
dollars. 

The appellee has moved this court to dismiss the appeal on several grounds, 
one of which is, “ because the motion for an order of appeal was made on be- 
half of the defendants, viz., the City Bank and others, and not by the said 7. 
G@. Davidson, who now brings up this record, and the proper parties are not 
before the court.” 


The case comes up on the intervenor’s appeal bond for the sum of one hun- 
dred dollars, and it does not appear that any other order of appeal was ever 
granted. 

We are of opinion that the objection is well taken. C. P. 574. . Statute of 
1848, p. 40. 

It is therefore ordered that the appeal be dismissed. 





J. F. Gamarz v. T. R. McCuinrock. 


The rule “ contra non valentem ageri,” cannot avail the plaintiff, when prescription has been ac- 
quired before the debtor absconds. 

A promise to pay a debt upon a condition, which has been fulfilled, amounts to a renunciation of 
prescription. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiff. Hamner & Hays, for defendant and ap- 
pellant. 

Bucnanan, J. This is a suit to recover balances due on two promissory 
notes given in South Carolina and payable, one for $3098 55, on the Ist of 
January, 1839, and one for $1000, on the Ist of January, 1840. 

These notes had been reduced, at the time of the institution of the suit, by 
payments made on account at sundry times, to the sum (including interest cal- 
culated according to the law of South Carolina, at seven per cent. from matu- 
rity,) of $1270, for which sum plaintiff asks judgment, with interest against 
defendants. 

The. defendant pleads the prescription of five years; against which, the 
plaintiff urges that he has been prevented from suing by the act of the defen- 
dant in absconding from the place where the contract was made, and where 
both parties resided; and further, that the prescription has been renounced, 
by an sclinnplndgueent of the debt. 

We consider it proved, that the defendant moved dandestinaly from South 
Cirolina, to avoid the payment of his debts, in February or March, 1847, 
That is the date given to defendant’s last appearance in Winnsboro’, by the wit- 
ness, McDowell, whose evidence is much more circumstantial than that of any 
of the other witnesses examined on this point.. Those witnesses vary between 
1845, 1846 and 1847, none of them speaking with certainty. 





PREM! COURT OF LOUISIANA, 


It is evident that the prescription of five years had been acquired on both 
notes, before the departure or absconding of the defendant from South Caro- 
lina; and, therefore, the rule laid down in the case of McMaster v. Mather, 
4th Ann. 418, applies, and the doctrine contra non calentem ageri, cannot 
avail the plaintiff. 

Upon the point of renunciation of prescription, we have, first, the evidence 
of A. W. Yonque, as to a conditional promise to pay the note of $1000, made 
by defendant when he was in South Carolina last, ‘‘ which,” says the witness, 
“I think was some time previous to March, 1848.” As we have seen above, 
defendants last appearance in South Carolina, being proved by plaintiff’s wit- 
nesses to have been in February or March, 1847, the testimony of Yonque, 
as to defendant’s acknowledgment must be referred to a period antecedent to 
that date, consequently more than five years before the institution of this suit. 

Another witness of plaintiff, his brother, J. W. Gamble, proves that defen- 
dant made a conditional promise to pay both these notes, on the 22d February, 
1850. The evidence of this witness is, as follows: ‘ Those notes were brought 
up in a settlement in which McClintock acknowleged and said he had left notes 
with John T. Hammond to pay those notes alluded to, and if he has not col- 
lected those notes, you shall never lose any thing by me.” The John 7. Ham- 
mond mentioned in this deposition, who was the payee of one of the notes, has 
been examined under commission in this case, and his evidence corroborates to 
a certain extent that of Gamble. He proves that defendant did leave with 
him certain notes to be collected, and the proceeds to be applied to the pay- 
ment of the notes now sued upon. He also proves that he attempted in vain 
to collect those notes, the makers of the same being insolvent. 

We think this is sufficient proof of renunciation of prescription. The 
declarations of defendant, as proved by the witness Gamble, amount to a pro- 
mise to pay upon a condition, which has been fulfilled—namely, the failure to 
make the money out of the notes left with Mr. Hammond, The declarations of 
defendant appear to amount, in the words of Article 3424 of the Code, to the 
relinquishment of a right acquired by prescription. 

Judgment affirmed. 


Same Case—On a Re-nearina. 


The appellee will not be mulcted in costs on account of small errors in calculation in the judgment 
appealed from, which could have been corrected, if brought to the notice of the court below. 


UCHANAN, J. A re-hearing has been granted for the purpose of rectify- 
ing an erroneous allowance of interest in the judgment of the court below. 
The appellant has demonstrated, by a laborious calculation of interest to the 
different dates of payments on account of the two notes sued upon, that the 
balance for which suit was brought, and for which judgment was rendered, 
($1270,) is composed. in part ($551) of arrears of interest. Interest was 
allqwed from judicial demand by the judgment of the District Court, and.of 
this court, on the whole amount claimed, from judicial demand. This was 
erroneous, so far as. it included iuterest upon interest. C. C. 1984. But the 
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error was not pointed out to the court below, by an application for a new trial, 
or for an amendment of the judgment. C. P. 547. According to the settled 
practice of this court, the appellee will not be mulcted in costs, on account of 
small errors in calculation in the judgment appealed from, not brought to the 
notice of the court below, which would have unquestionably rectified them. 
Grailhie v. Haun, 1 Ann. 140. Kohn v. The Renaissance, 5 Ann. 25. 

In the present case, the difference in amount, by overcharge of interest from 
judicial demand to the date of the judgment appealed from, is about twenty 
seven dollars—and from that judgment to the present time, about thirty-eight 
dollars more. ‘ 

It is therefore adjudged and decreed, that our previous judgment herein 
rendered, remain undisturbed; but that the defendant and appellant be cred- 
ed in exetution, upon the interest allowed by the judgment, with the sum of 
sixty-five dollars. 





James Nesom, Tutor, v. T. B. D’Armanp. 
. 
After argument of an exception, but before judgment thereon, plaintiff claimed the right of making 
proper parties by amendment, in case the exception should be sustained. Held: Plaintiff had 
not the legal right to qualify the submission of the exception to the decision of the court. 


PPEAL from the District Court of the Parish of East Feliciana, Sterling, 


J. Winter, for plaintiff and appellant. Muse & Merrick, for defendant. 
CampseLL, J. This suit was instituted by plaintiff, as tutor of Pleasant Kir- 
by, a minor. He also assumed to represent in the suit, the co-heirs of his pupil, 
by making them parties plaintiff, and claiming judgment in their behalf. The 
petition is “ for his own use in said capacity, and also for the use of Margaret 
Kirby, wife of Thomas G. East, and of the said Thomas G. East, in his capa- 
city as administrator of the estate of Reuben Kirby, deceased.” Margaret and 
Reuben being co-heirs with Pleasant. 

The petition was excepted to on the ground, among others, that Nesom had 
no authority to represent Margaret Kirby, wife of Thomas East. 

This exception was properly sustained, and the suit dismissed. The plain- 
tiff now complains, that after the argument of the exception, but before judg- 
ment thereon, he claimed the right of making proper parties by amendment, 
in case the exception should be sustained ; and to the refusal of the court to 
reserve in his judgment the right to amend, this appeal has been taken. 

As the plaintiff persisted in demanding a decision of the exceptions, we can- 
not say the court erred in disregarding the reservation with which he chose to 
accompany it. He had not the legal right to qualify the submission of the 
exception to the decision of the court; and although we might not have re- 
versed the ruling of the District Judge, had he thought proper to allow such a 
reservation, we, on the other hand, cannot say that in his refusal to do so, 
under the circumstances stated, there was error, authorizing a reversal by 
this court, at the costs of the appellee, who rightfully resisted an action im- 
properly brought. 

Judgment affirmed. 





8S. G. Lacock v. T. G. Davipson. 


Defendant owned a cotton plantation in the parish of Livingston, where he resided. In 1852, he re 
moved to Baton Rouge with his family ; purchased a dwelling, and continued to reside in that 
parish until the institution of the suit. He also opened a law office and practised his profession 
in Baton Rouge. Held: That an action could be brought against him in Baton Rouge. ©. P 166. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
J. W. Seymour, for plaintiff and appellant. G@. S. Lacy, for defendant. 

Campsett, J. The defendant being sued in the District Court of East Ba- 
ton Rouge, declines the jurisdiction of the court, on the ground, that his legal 
domicil is in the parish of Livingston. 

From the evidence adduced, it appears that, defendant still owns in the parish 
of Livingston, a large plantation and slaves, with a fine dwelling house on it, 
in which he, with his family, resided for many years anterior to his removal to 
Baton Rouge; that since his removal, he has voted in Livingston; that on the 
4th of April, 1853, (since the institution of this suit,) he acted as Commissioner 
of Elections in, and is now a representative of that parish in the General As- 
sembly of the State ; that he has made no declaration of intention f change 
his domicil ; and that he has made frequent visits to his plantation in Living- 
ston. It likewise appears from the testimony of one witness, that his avowed 
object in removing to Baton Rouge, was the education of his children—two of 
- whom are at school there—there being no suitable school near his residence in 
Livingston. 

It further appears, that on the 20th March, 1852, defendant purchased a 
dwelling house and lot in Baton Rouge, and removed there with his family, 
where they continued to reside up to the time of the institution of this suit; 
that he at the same time opened a law office, and has constantly since that 
time, pursued his profession as a practising lawyer at Baton Rouge. 

The Article 162 of the Code of Practice prescribes as a “general rule in 
civil matters, that one must be sued before his own Judge, that is to say, before 
the Judge having jurisdiction over the place where he has his domicil or resi- 
dence.” One of the exceptions to this rule is contained in Art. 166, which is 
as follows: “If a defendant resides alternately in different parishes, he must 
be cited in that in which he appears to have his principal establishment or his 
habitual residence. If his residence in each appears to be nearly of the same 
nature, in such a case he may be cited in either, at the choice of the plaintiff, 
unless he has declared, pursuant to the ‘provision of law, in which of those 
parishes he intended to have his domicil ;” and if he had made no such decla- 
ration, he may be cited in the parish where he lives, (C. P. 667,) though he 
has not resided one whole year in it, if he has done in that parish acts which 
manifest sufficiently that he intended to make it the place of his domicil.” 

We.are of opinion, under the facts disclosed, that the defendant was proper- 
ly cited in the parish of East Baton Rouge. He may not have lost his political 
domicil in the parish of Livingston ; but, in our opinion, has acquired such a 
residence in East Baton Rouge, as subjeets him to the jurisdiction of that 
- court in a civil action. Judson v. Lathrop, 1 Ann. 78. 

.  The.chief object of the law in requiring that civil suits should be brought at 
the domicil of the defendant, is to protect him against the arinoyance and incon- 
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venience of repairing to a distant parish, to conduct his defence. Baton 
Rouge, having been nearly a year, and still being the:actual home of defen- 
dant and his family, and the place in which he exercises his vocation as a law- 
yer, certainly does not bring him within the reason of the rule. It would seem 
that, being cited before the tribunal in which his professional engagements re- 
quired his presence, may be regarded as a favor rather than a grievance. 

This case differs from that of McGhee v. Brown, 4 A. 186, relied on by the 
defence. In that case, the sole object of defendant, in removing to Baton 
Rouge, as far as it appeared, was the education of his children. , He occupied, 
with his family, a rented house and, pursuing no business there, continued to give 
his personal attention to his sugar estate in Iberville. His residence, under such 
circumstances, might well be regarded as temporary inits nature. In this case, 
however, it appears that defendant, upon his removal, established his family 
in a dwelling purchased for the purpose, and though be sometimes visits his 
plantation in Livingston, he has taken an office and pursues, in Baton Rouge, 
the professional vocation of an attorney at law. Although those facts are not 
absolutely inconsistent with the intention to return on the part, there is noth- 
ing in them from which such intention can be inferred. 

It is, for these reasons, ordered, adjudged and decreed, that the judgment of 
the District Court, sustaining defendant’s plea to the jurisdiction, be annulled 
and reyersed; and that the case be remanded for further proceedings. 





W. M. Bean v. Evans & SrepHenson. 


Where one party to a suit introduces the conversation of the other party in evidence it is not com- 
petent for him to divide the conversation, using one part of it as evidence, and rejecting the 
other. 


PPEAL from the District Court of the Parish of Carroll, Perkins J. 
ii Goodrich, for plaintiff. DuBose, for defendant and appellant. 

Ocpen, J. The plaintiffsues the defendants for wages as their overseer du- 
ring the years 1851 and °52. The suit was filed on the 2d December, 1852, 
and was premature as regards the claim for the last year’s wages. We think 
the court below erred in not sustaining the exceptions of the defendants and dis- 
missing that part of the action. 

Our enquiry must therefore be confined to the correctness of the verdict 
and judgment against the defendants for the wages of 1851. The plaintiff 
claimed in his petition $650, for his wages during that year, without allowing 
any credit. The defendants set up in their answer a special contract for $350, 
and the evidence shows that a settlement was made between the parties, in 
which the plaintiff acknowledged that such was the agreement, with the qualifi- 
cation however, that for all the cotton made on the place over 200 bales he was to 
receive $2 per bale, the defendants at the same time resisted that pretension 
and asserted that by the agreement it was only $1 per bale over 200 that the 
plaintiff was to receive, it is shown by the testimony of a witness who was pres- 
ent, that with the exception of that difference which was not adjusted, the 
plaintiff acknowledged himself satisfied with the settlement, and it was proved 
that the $350 for the year 1851 was paid. The defendants on the trial excepted 
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re to the opinion of the court, sustaining the objections made by the plaintiff to 

4 art Seaver. the declaration made by defendants at that settlement, thatit was $1 per bale 

3 instead of $2, which by the agreement plaintiff was to receive. As the conversa- 
tion was offered in evidence by defendants for the purpose of establishing the 
existence of a contract by the plaintiff's acknowledgement, we think that ac- 
knowledgement could not be divided, and that it was not competent for the de- 
fendants to make use of one part of it as evidence and destroy the other part by 
their own version of the agreement. The circumstance that on cross-examina- 
tion of the witness by plaintiff's counsel, the witness was called on to 
state what he had already stated when examined in chief asto the plaintiff's 
declarations, did not furnish any good reason to permit the defendants to make 
their own declarations evidence in the cause. We think the court did nét err 
in rejecting the evidence. 

Another exception was taken by the defendants, to the refusal of the Judge 
to charge the jury, that if they were satisfied that these were valid contracts 
between the parties, they must find for the defendants, as the plaintiff had sued 
on a quantum meruit. 

We cannot say the Judge erred in refusing to give that charge, 
because it does not clearly appear from the pleadings that the action was based 
on a guantum meruit,and the existence of a contract between the parties, as the 
subject matter was not pleaded as an exception tending to the dismissal of the 
action. 

The claim in reconvention set up by the defendants for damages sustained 
by reason of the plaintiff's mismanagement of the plantation for the year 1852, 
cannot be considered in the present suit, as it grows out of that part of the 
plaintiff's claims which we think ought to have been dismissed on the excep- 
tion. 

If the plaintiff had alleged in his petition that the defendants had discharged 
him without justifiable cause before the year expired, the action would not have 
been premature, and we should have had to decide whether the conduct of the 
plaintiff justified the defendants in discharging him, and whether their claim in 
reconvention for damages was well founded, but those matters cannot be passed 
on at present without denying to the defendants their legal right to insist on 
that part of the action being dismissed under the exception. 

_The objections urged by the defendants against the sequestration which they 
moved to set aside are not in our opinion tenable. 

It was proved that the crop of 1851, was between 250 and 270 bales, and 
the jury found a verdict in favor of plaintiff for $120 for the balance due to him 
for that year, and so far we think the verdict and judgment of the court below 
correct. Itis therefore ordered, adjudged and decreed, thatthe judgment of 
the court below in favor of the plaintiff against the defendants for one hundred 
and twenty dollars, with five per cent interest from the Ist January, 1852, be 
affirmed, and that the judgment against the defendants for. the sum of $360 and 
interest for the plaintiff's claim for wages for the year 1852 be avoided and rever- 
sed, and the suit for that portion of the claim be dismissed as in case of nonsuit, 
the costs of this appeal to be paid by the plaintiff and appellee. - 
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The law imposes & tax often per cent in favor of the State, not only on property falling to alien 
heirs who are non-residents; but also on property falling to citizens of Louisiana, residing abroad. 
Successions falling to non-resident heirs, who are citizens of any other State or territory of the Uni- 

ted States, than the State of Louisianna, are alone exempted from this tax. 






PPEAL from the Second District Court of New Orleans, Lea, J. 
W.. W. King, H. ©. Miller and Attorney General Morse, for the State. 
Louis Janin, for defendant and appellant. 

Campsett, J. This suit is based on so much of two Acts of the Assembly as 
imposes a tax of ten per cent. on inheritances falling in whole or in part to per- 
sons residing out of this State, not being citizens of any other State or Territory : 
of the United States, and as provides the mode of collecting such tax. “ 

The 76th section of the Act entitled “An Act to provide for the assessment 
and collection of taxes in this State” approved 21st March, 1850, (Session Acts, 
p. 146,) isin the following words: “Every executor, curator, tutor, or adminis- 
trator, having the charge or administration of succession property, belonging in 
whole or in part to a person residing out of this Stale and not being a citizen of 
ang other State or Territory of the United States, shall be bound to retain in his 
hands the amount of the tax imposed by law, and to pay over the same to the 
State Treasurer ; in default whereof every such executor, tutor, or administrator 
and his securities, shall be liable for the amount thereof.” The rate of tax is 
not mentioned in this Act, but it is conceded by defendants’ counsel that for this, 
it refers to the Act of 1842. 

The 4th section of that Act as published in the Sessions Acts, p. 484, on the 
English side, reads thus: “That each and every person, not being domiciliated 
in this State, and not being a citizen of any State or Territory in the Union, 
who shall be entitled, whether as heir, legatee or donee, to the whole or any 
part of the succession of a person deceased, whether such person shall have 
died in this State or elsewhere, shall pay a tax of ten per cent on all sums, or 
on the value of all property which he may actually receive, or so much thereof 
as is situated in this State, etc. 

The counsel of the defendants insisting that the Act of 1850 was not amen- 
datory of the Act of 1842, but that it is only referred to to ascertain the 
amount of the tax imposed, contends that the Act of 1842 must be construed ac- 
cording to its own terms; and that, thus interpreted, heirs who are citizens of 
the United States and heirs who are domiciliated in this state are exempt from id 
the tax: that the latter Act contemplates the payment of the tax by heirs not 7 
domiciliated in this State, whereas the former imposes it upon heirs who reside 
out of the State, conditions very different, as he alleges. 

Plaintiff on the contrary contends that the Act of 1850, being the last upon 
the subject, must control in case any discrepancy exists between it and the 
prior enactment. That the Act is not only applicable to aliens residing abroad ; 
but likewise to citizens of our own State, who reside abroad. That the 
apparent discrepancy in so far as the liability of the property of citizens of our 
own State is concerned, may be reconciled by reference to the French text of 
the act, which is in these words “Que tout individu, non domicilié dans cet Etat 
ou qui n’est pas citoyen d'un autre Etat ou Territoire de l'Union,” etc. ; whereas 
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_ ‘Tae Stare in the English text the word “other” is omitted, so as to make the law read 
: “Each and every person not domiciliated in this State and not being a citizen of 
any State,” etc. 

Not having the means of reference to the State gazette, we are unable to say 
in what terms this clause of the Act was promulgated. But the Act itself fur- 
nishes conclusive evidence to our minds that the word “other” has been inad- 
vertently omitted in the English text as published in the Session Acts. In the 
same section of the the Act, in prescribing the duties of the executor or other 
representative of the estate, the words used ate “‘a person residing out of this 
State and not being a citizen of any other State or Territory,” etc. And again in 
the clause of the same section, which directs that the Judges of the Courts of 
Probate shall furnish annually to the Treasurer a list of the successions referred 
to, the following language is used: “ whereas persons who are neither residents 
of this State or citizens of any other State or Territory in the Union are heirs,” 
etc. 

If any doubt had existed in our minds as to the correctness of this interpreta- 
tion or the intention of the Legislature, it would be removed by an exemplifica- 
tion of the law, procured from the office of the Secretary of State, from which it 
appears that the word “other” is contained in this clause of the enrolled Act, 
thus establishing a perfect coincidence between the French and English texts. 

From this view of the statute we conclude that the tax attaches not only 
to property falling to alien heirs, who are non-residents, but also to the 
property falling to citizens of our own State residing abroad. The successions 
falling to non-resident heirs who are citizens of any other State or Territory 
of the United States, than the State of Louisiana are alone exempted from it, 
and this exemption was probably intended to satisfy the requirements of the 
2d Sec. of the 4th Article of the Constitution of the United States. 

With regard to, that part of the defence which is based on the assumption of 
the difference between domiciliation and residence, it may be said that though 
in strict legal sense a clear distinction does exist, the Legislature in the Act of 
1842, has used these terms as synonymous. 

/ It is an established rule in the exposition of statutes, that the intention of the 
law giver is to be deduced from a view of the whole and of every part ofa stat- 
ute taken and compared together. The real intention when ascertained will 
always prevail over the literal sense of the terms. Scire leges non hoc est verba 
eorum tenere, sed vim ac potestatem. The words used in one part of the Act 
(and used but once) are “a person not being domiciliated in this State.” In 
other parts of the Act the words used in reference to the same matter are “a 
person residing out of this State,” “persons who are neither residents of this 
State or citizens,” &c. These terms seem clearly convertible, and if to the rule 
of interpretation which we have applied'to it, we invoke the other rules that 
the intention may be presumed from the object of the law and that acts in pari 
materia and relating to the same subject, are to be taken together and com- 
pared in the construction of them, our opinion of the correctness of the inter- 
pretation which we have given is strengthened. 

The object of the law it may be fairly inferred was not only “to increase the 
revenues of the State,” as is expressed in its title, but to discourage absentee- 
ism, as has been suggested by the counsel for the plaintiff, an evil from which no 
State of the Union has probably suffered more than ours. The statute relating 
to the same subject with which we compare it, is that of 1850. In this the word 











NEW ORLEANS, MARCH, 1854. 


domicil or domiciliatedis not used, not being ‘residents of and residing out of 
the State, being the only terms applied to the class of heirs whose property is 
affected by this tax. 

But conceding that the father of defendants had become a citizen of the Uni- 
ted States and had acquired a domicil or residence in Louisiana, we are of 
opinion that the residence has been lost, by his residence in France,'notwith- 
standing his repeated declarations of his intention to return and the various 
causes, which it is alleged, prevented it. It is in evidence, that being a native 
of France, he came to this country in the year 1805 or 6, being then 26 or 7 
years of age, that in the year 1822 he returned to France and purchased an 
estate in the department of which he was a native and where his parents resided. 
How long he remained is not stated, but it appears that he was in Louisiana 
after the death of his uncle in 1824, engaged as one of his legatees and as 
agent of the others in arranging the affairs of his estate. In 1835, he 
returned to France and there married a lady whom he took to his estate pear 
Nantz, where she has resided ever since, neither she, nor either of her children 
having ever been in this country. Whether he ever after his marriage visited 
Louisiana more than once is left in some uncertainty. One witness deposes 
that between the years 35 and 42, he made three visits, while several other 
witnesses examined by the defence, depose to only one visit made in 1841, after 
which he returned to France and there remained until his death in 1852. 
These facts tested by the principles established by this court in the case of 
Franklin and her minor children vs. Franklin et al. trustees, decided in 
June, 1852, but not yet reported, would seem to prove the domicil of de- 
ceased to have been in France at the time of his death. But even though he 
had acquired no domicil in France, he had forfeited his residence in Louisiana 
by a voluntary absence from the State of two years. On this point the provisions 
of the law are clear and explicit; the 3d Sec. of the Act of March, 1816, (B. 
& C. Digest,) expressly declaring that “residence once acquired, shall not be 
forfeited by absence on the busines of the State, or of the United States; but a 
voluntary absence from this State for two years, or the acquisition of residence 
in any other State of this Union, shall forfeit a residence within this State.” It is 
not pretended the ancestor of defendants was absent either on the business of 
this State or of the United States. If then, the father had lost his residence, his 
children born abroad of an alien mother and who resided constantly abroad, 
neither of them having ever visited this State, can not be held to be residents 
of this State or domiciliated therein. 

But it is next urged by defendants’ counsel that the Act of March, 1842, being 
contrary to the Article 127, of the Constitution of 1845, is thereby abrogated. 
The Article referred to, is in the following words: “ Taxation shall be equal and 
uniform throughout the State. After the year 1848, all property on which 
taxes may be levied in this State, shall be taxed in proportion to its value, to 
be ascertained as directed by law. No one species of property, shall be taxed 
higher than another species of property of equal value on which taxes shall be 
levied.” 

The rule proclaimed jn this article, is but the reiteration of a great funda- 
mental principle, which lies at the foundation of all well organized goveruments, 
that taxation must be uniform and equal, and while we are disposed to give to 
it its fullest force and effect we are unable to discover in what it is repugnant 
either to the Act of 1842 or the Act of 1850. Tobe uniform, taxation need not 
























































































be universal. Certain objects may be made its subject. and others may be 
exempted from its operation, certain occupations may be taxed and others not ; 
so some occupations may be taxed for a greater amount and others for a less, 
but as between the subjects of taxation in the same class, there must be an 
equality. The object subjected to taxation in the present case is a succession 
within the State falling to alien heirs who are non-residents. By the terms of 
the Act, the tax is equal and uniform, the rate of the’tax and the description of 
property subject to it, being the same throughout the State. See 2d Munici- 
ipality.v. Duncan,2 A. 188. Lafayette v. Cummina, 3 A. 674. 

It may be proper to add in this connection that the law imposing this tax has 
been several times passed upon by this Court since the adoption of the Consti- 
tution of 1845, and never before, so far as we are informed, were doubts of its 
constitutionality ever expressed. See Succession of Pehan,5 A. 304. State 
v. Martin, 2 A. 667. Succession of George, A. 228. 

It is admitted that by the inventories, the succession is valued at $452,088 00. 
Judgment was rendered in the District Court, in favor of the plaintiff for forty 
five thousand two hundred and eighty dollars and eighty cents: and consider- 
ing that thereis no error in said judgment, it is decreed that it be affirmed with 
costs. 





E. L. Leseav v. J. D.. Jewett. 


The wife can not during the life of her husband retake her dowry without a judgment. C. C., 2817, 
2827, 2401, 2404. 

An order of seizure and sale in favor of the wife against her husband, on account of her dowry, will 
not be sustained against a third possessor of the property whose title was acquired previous to the 
recording of the wife’s judgment. 


PPEAL from the District Court, of the Parish of Point Coupée, Farrar, J, 
DL. Mahoudeau, for plaintiff. Provosty, for defendant snd appellant. 

Suet, ©. J. The question upon the merits in this cause is whether the 
plaintiff’s claim against her husband for restitution of dower was real or ficti- 
tious. A question of fraudis involved, and it was solved by the jury in favor of 
the plaintiff. Another jury, in a suit between the wife and a creditor of the hus- 
band upon substantially the same evidence, found a verdict in favor of the wife 
and it was affirmed by the Supreme Court. We have come to the same con- 
clusion as our predecessors did, and are not able to say that the conclusion of 
the jury was manifestly erroneous. See the case of Lebeau v. Mance, February, 
1849. 

While however we concur in the judgment recognizing the wife’s mortgage 
upon the property in the possession of the defendant, we think the proceeding 
by order of seizure and sale was irregular, it was a proceeding upon her judg- 
ment to collect the balance due thereon, and the judgment was not recorded 
until after the defendant became a third possessor by purchase under the fieri 
facias ofanother creditor against the husband. 

It is obvious that the mere existence of the marriage contract constituting 
the dowry and exhibiting the husbands acknowledgement of its receipt, and its 





registry before the third possessor acquired title fo the land, would not have au- 
thorized the order of seizure and sale. The husband was still living, as acknow- 
ledged in the petition. During his life the wife could not retake her dowry with- 
out a judgment, Civil Code 2317, 2327, 2899, 2401, 2404, &c., the judgment 
therefore was an essential requisite in the wife’s application for an order of seizure 
and sale, and being not recorded until after the third possessor acquired title, 
according both to the evidence and the admission in the petition for the order 
of seizure and sale, that order should not have been granted. Executory pro- 
ceedings being an exparte and extraordinary remedy should be strictly con- 
strued. 

* Whether in any case a writ of seizure and sale can issue upon a judicial mort- 
gage against a third possessor, is a question we need not now decide. 

We do not think the appellant is entitled to have the proceeding entirely dis- 
missed. It is true it commenced by an order of seizure and sale, and that after 
the injunction was obtained upon the ground, among others, that Mrs. Lebeau, 
was not entitled to executory process, she in her answer to the petition of in- 
junction still persisted in her right to a writ of seizure and sale and asked dam- 
ages under the statute. But on the other hand an issue was also made upon 
the merits ; the question of fraud was fully investigated before a jury, and there 
was a verdict in favor of Mrs. Lebeau. It would be unreasonable under the 
circumstances, upon a mere question of form to render the litigation and ver- 
dict fruitless. The District Judge, therefore erred in authorizing the plaintiff to 
proceed in the execution of her writ of seizure and sale, but he would have 
been authorized under all the circumstances in decreeing that Mrs. Lebeau had 
a judicial mortgage upon the land, to be enforced by jieri facias as in ordinary 
cases, but that she should pay costs theretofore accrued by reason of her per- 
sistance in her claim of the right of executory process to collect the balance due 
on her judgment. 

It is therefore decreed that the judgment of the District Court be reversed, 
and it is decreed that the said Mrs. Elizabeth Lezene Lebeau, wife of Honore 
Mane, has a judicial mortgage upon the property described in the petition for 
injunction in the possesion of the said Joseph Duncan Jewell, for the sum of 
three thousand four hundred and two dollars, and that the same be sold to 
satisfy said judgment and costs of executing this decree, the costs heretofore 
incurred in both courts to be paid by the said Mrs. FZ. L. Lebeau Mane. 





A. Ferriper v. M. Larrine. 


Where in answer to a rule to show cause why depositions should not be read in evidence, ohjections 
are urged and no disposition is made of the rule, the party objecting has a right on the trial of the 
case to urge his objections to the introduction of the deposition in evidence. 

The caption of the deposition or answers to the interrogatories propounded to the witness showed 
that he was previously sworn; it appeared also where, when and by what authority the deposition 
was taken; Held: That this was a sufficient proces verbal showing the manner in which the com- 
mission had been executed and that the witness had been sworn. 

By the Act of 1850 clerks of the several District Courts were vested with authority to issue commis- 
sions to take the testimony of witnesses in and out of the State. 


PPEAL from the District Court of the Parish of Carroll, Perkins, J. 
L. Selby & L. E. Simonds, for plaintiff and appellant. Drew & Bonner, for 
defendant. 
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 Voornes, J. The plaintiff is appellant from a judgment rendered against 
him by the District Court in favor of the defendant. He alleges that the de- 
fendant under false pretences received of Anthony H. Davis, of Arkansas, the 
following sums of money belonging to him, to-wit: in January 1849, $400, in 
March, 1849, $104 83, and in November 1849, $349 18, making an aggregate 
of $854 00. He prayed for and obtained an attachment on the ground that 
the defendant was about to remove permanently from the State. 

The defendant in his answer owns, that the alleged indebtedness is for mon- 
ey supposed to have been received by him on a certain promissory note given by 
Anthony H. Davis, to John Preston, Jr., as plaintiff's guardian ; that said note 
was transferred to him by the plaintiff in the year 1846, or 1847; and that ht 
has fully accounted to, and obtained from the plaintiff an acquittance therefor. 
He also pleads compensation, alleging that the plaintiff is indebted to him for 
board, washing and money lent, goods and property sold, &c., amounting to the 
sum of $1149 as specified in an account annexed to and made a part of his an- 
swer. The prescription of one year is opposed as a bar tothis demand. 

The plaintiff's counsel has called our attention to a bill of exceptions in the 
record, on which he relies to exclude the depositions of two witnesses, Andrew 
Latting and James W. Hale, taken under commission. There was a rule 
taken by the defendant on the plaintiffto show cause, under the statute of 1839, 
why these depositions should not be read. The plaintiff urged the following 
objections :—Because said depositions were not annexed to any commission, or 
taken by authority of the court; because there was no sufficient proces verbal 
of the taking of said depositions and because no legal commission had been 
issued to take the same. There was no action taken on this rule. On the 
trial of the cause on the merits, the same objections were urged by the plain- 
tiff’s counsel and were overruled by the District Judge on the ground that he 
considered them as waived. 

We think the judge erred. Under the statute of 1839, on a rule to show 
cause, objections founded on irregularity in the execution of a commission, 
must be urged before the trial of the cause on the merits, otherwise such objec- 
tions shall be considered as waived. As the plaintiff's objections were seasona- 
bly urged, it is clear that they cannot be considered as having been waived by 
going into the trial of the cause on the merits. Had the other party required 
it, as he doubtless had the right, he certainly could have had the question 
raised by the objections previously determined on the rule and thereby pro- 
tected himself from any surprise, the only relief designed by that statute. 

Weare of opinion that the plaintiff's objections are untenable. The record 
shows that on the 29th January, 1851, a commission was issued under the 
seal of the court, directed to Alexis Sappington or Edward Shaw, Justices of 
the Peace, to take the the depositions of Hale, Latting and Shillings, and that 
it was made returnable on the 2d Monday of May, 1851. The deposition of the 
witness Hale, was taken under this commission on the 2list February, 1851. 
The caption under his deposition or answers to the interrogatories propounded 
to him, shows that he was previously sworn; it also shows where, when, and 
by what authority it was taken. Under the statute of 1850, the clerks of the 
several District Courts were vested with authority to issue commissions to take 
testimony in and out of the State. We think the deposition was taken sub- 
stantially in accordance with the requirements oflaw. In the case of the suc- 
cession of Feliz Connolly, (6 A. 479,) on which the plaintiff's counsel relies, 
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the objection to the evidence was placed on the ground that there was no pro- 
ces verbal showing the manner in which the commission had been executed, or 
that the witness had been sworn before the deposition was taken. The court 
said: “It is nothing more than answers to interrogatories, at the close of which 
these words are found : ‘Sworn to and subscribed before me, LZ. F. Robertson, 
Commissioner.’” The deposition of the other witness was taken before Zd- 
ward Shaw, Esq., Justice of the Peace, under the same commission on the 25th 
February, 1851, and appears to have been regularly taken. 

On the merits, we think the District Judge erred. The defendant in his 
own answer admitted the receipt of Devid’s note, which the evidence shows 
amounted to the sum of $700, dated the 11th of May, 1846, payable one year 
after date and bearing 8 per cent interest per annum until paid; and that he 
was accountable to the plaintiff therefor. It is true he averred that he -had 
afterwards accounted to and obtained from the plaintiff an acquittance for the 
same, but there is no proof of it in the record. When he received the note for 
collection in 1847, it is not shown, or pretended that there were any credits in- 
volved on the same, or claimed by the maker. One of his witnesses testified 
that the plaintiff requested him “to collect the note and do the best he could 
with it—even to shave it if he did not get more than five hundred dollars.” 
Nothing shows that the defendant has ever accounted to the plaintiff for the 
note or any part thereof. 

In relation to the demand in compensation, it is shown that the plaintiff 
boarded at the defendant’s about two years, during a part of which time he 
occasionally worked, but was in bad health. One of the defendant’s witnesses 
testified, that he considered his board to be worth ten dollars per month, and 
another witness $20. We think twelve dollars and fifty cents, the medium of 
the estimate fixed by the witnesses may be considered as fair and equitable. 
We are satisfied from the evidence in the record of the correctness of the items 
for clothing, cash, gray mare, rifle and gold watch, charged in the defendant’s 
account. In relation to the plea of prescription, it is enough to say, that 
“compensation takes place of course by the mere operation of law, even un- 
known to the debtors ; the two debts are uniformly extinguished as soon as 
they exist simultaneously, to the amount of their respective sums.” C. C. 2204. 
The plaintiff's claim is therefore reduced by compensation to the sum of $193 00, 
for which he is entitled to judgment against the defendant. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be avoided and reversed, and that the plaintiff do recover of the 
defendant the sum of one hundred and ninety three dollars, with legal interest 
from judicial demand and the costs of this suit to be taxed; and to secure the 
payment of the same, it is further ordered that the attachment be reinstated. 
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E. Sree et al. v. E. Surru et al. 


Property seized in execution shall not be adjudged at the first crying, if the price offered does not 
reach two-thirds of the appraisement. C. P. 680. 

A bona fide possessor is liable for rents, only from the institution of the suit. C. C. 495. 

Plaintiff in a petitory action cannot recover rents from a warrantor whom the defendant has called 

in to defend the suit. 


PPEAL from the District Court of the Parish of Madison, Perkins, J. 
W. Perkins, and J. B. Bemiss, for plaintiff. 
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Stacy & Sparrow, for defendants and appellants : 


Defendants contend that the estate of Groves acquired a good title to the 
land in controversy, by the adjudication at the Sheriff’s sale. The notices of 
seizure, advertisements, sheriff’s deed and return, are all correct as to the de- 
scription of the land. But the sheriff committed a clerical error in his descrip- 
tion of the number of acres in the tract, and led the purchaser into the same 
error. It is not disputed, that all the parties acted in the most perfect good 
faith. The sheriff intended to sell, and the purchaser intended to buy the 
whole tract at two-thirds of its appraised value. This is undisputed. Every 
thing concurred to constitute a perfect contract of sale—the parties—the thing— 
the price and the consent. C. C. Art. 2414. But a slight error occurring in 
the description of the thing, the price bid was not legally sufficient. Can that 
error or aught it to affect the title of the purchaser buying in good faith, who 
is now ready and willing, and always has been, to correct that error, and to 
pay the amount he in intention bid, and would actually have bid, had he not 

m deceived? We think not. No person is injured by permitting him to 
correct that error. If the bid had been $100 more, and there had been the 
same erroneous description of the land, no one would contend that the title 
would not have been good, as the price was sufficient. As he really bid that 
amount in intention, we claim that the estate of Groves is only liable to pay 
an amount sufficient to make up what he would have bid in fact, to have a per- 
fect title to the land, and that this is not such an error as would vitiate the 
sale. C. Code, Arts. 1817, 1835, 1836, 1837, 1838 and 1839. 45 La. Rep. p. 
812, and cases there cited. 

Ocpex, J. On a judgment rendered against the plaintiff in this suit, in 
favor of the succession of Moses Groves, pending a devolutive appeal from the 
judgment, execution was issued, and a tract of land containing 126 acres, was 
seized and sold as the property of the plaintiff to satisfy the judgment, and 
bought by the administrator of Groves’ estate, for the sum of $800, which was 
credited on the execution. Subsequently, the same property was adjudicated 
to the defendant in this suit, at a probate sale of the succession of Moses 
Groves. The judgment obtained against the plaintiff, was reversed on the 
appeal, and the case remanded for a new trial; and on the second trial, a judg- 
ment was rendered in favor of the plaintiff discharging her from liability for 
the claim of Groves’ estate, and the judmgent confirmed on appeal to this 
court. The present action is brought by the plaintiff to recover back the pro- 
perty which had been sold to satisfy the judgment firstrendered. Two grounds 
of irregularity in the Sheriff’s sale to H. H. Groves, the administrator of Mo- 
ses Groves’ estate, are alleged as sufficient to have it declared null and void, 
and entitle the plaintiff to restitution of the property. The first is, that the 
sale was made for less than two-thirds of the appraisement at the first crying 
of the property for cash ; and the second, that the appraisers were not sworn. 
The land sold was appraised at $10 per acre, but erroneously described in the 
appraisement, as containing only one hundred and twenty acres; the quantity 
which was actually levied upon, advertised for sale and adjudicated by the 
Sheriff, was one hundred and twenty-six acres, and the price of $800, for which 
it was adjudicated, was less than two-thirds of the appraisement at $10 per 
acre. The law is express, that the property seized in execution, shall not be 
adjudged at the first crying, if the price offered does not reach two-thirds of 
the appraisement. C. P. Art. 680. 

The Sheriff’s sale, therefore, to Groves, did not confer a title conclusive per 
se, on the defendant, but one liable to be attacked, within five years, by the 
defendant in execution, by reason of this non-compliance with the requisites 
prescribed by law for Sheriff’s sales. On the trial, the plaintiff offered in evi- 
dence a deed to the property, which was objected to by the defendant, and a 
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bill of exceptions taken to its admission. We consider it unnecessary to no- 
tice the grounds of the objection, as we are of opinion that the evidence was 
unnecessary to support the plaintiff’s action, for the reason that the defendant 
sets up title under his purchase from Groves’ estate, and the administrator of 
Groves’ estate, being called in warranty, sets up title under the Sheriff’s sale, 
and therefore neither of them are at liberty to question the title of their com- 
mon author. Bedford v. Urquhart, 8 L. R. 234. For the same reason, the 
objection taken on. the trial, to the introduction, by the plaintiff, in evidence of 
the sheriff’s deed and other proceedings in the suit of Groves, Administrator, 
v. Mrs. Steel, was properly overruled. The question next presented is, to 
what extent the defendant is liable for the fruits and revenues of the property. 
The court below rendered judgment for rents from the time that the defendant 
went into possession under the sale to him from Groves’ estate. In this, we 7 
think the court erred, there was no defect on the face of the title derived by “ 
defendant from the probate sale of Groves’ estate, which would prevent him 

from being considered a bona fide possessor, and he continued to be so until 

the institution of the suit. C.C. Article 495. The plaintiff is therefore only 

entitled to rents from that time, and in regard to the amendment of the judg- 

ment asked for by the plaintiff against the warrantor, to render him liable for 

rents for the time during which the property was in possession of Groves’ estate. 

We are not aware of any principle of law which would authorize the plaintiffs 

in a petitory action, to recover rents from the warrantor called in by the defen- a 
dant. The warrantor is a party defendant in the suit, as regards the plaintiffs, y, 
only in the sense of entitling fim to resist, by all legal means of defence; a 
judgment against the defendant, which by reason of the recourse over in war- 
ranty against him, would affect his interest, but no judgment can be rendered 
against him except one in favor of the defendant for such amount as he may be 
liable for on his warranty. The judgment of the court below is correct, ex- 
cept in regard to the rents. 

The case not being presented in such a shape as to enable us to estimate 
with accuracy the rents which have accrued since the suit, it will be remanded 
to settle the question as to the amount of rents the plaintiffis entitled to recover 
from the date of judicial demand. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, except that part of the decree for rent, which it is further 
ordered, be avoided and reversed, and the case remanded to settle the amount 
of rents accrued since the institution of the suit, and that the costs of this 
appeal be paid by the plaintiff; those of the court below, by the defendants 
and warrantors. 


M. & B. Mutien & Co. v. T. B. Scorr et al. 






A sheriff sold property under a fi. fa.; H. purchased it, and, alleging that he was owner of the 
judgment, the sheriff credited the writ with the amount of it, and made him a deed. The assign- ~4 
saent of the judgment had not been made of record, and no order of subrogation had been entered, 
and eventually it was adjudged to be invalid. Plaintifis’ attorney, before the sale, warned the 
sheriff if H. should bid off the property, not to enter a credit on the writ, but to exact the money. 
Hed: That the conduct of the Sheriff in the premises, wasa breach of his official duty, for 

which both himself and sureties were liable. 


23 


ote Net ae ON ee eters eg 
PP, oe EE ee ee 


SUPREME COURT OF LOUISIANA, 

A Sheriff, who illegally crédits the writ with the amount bid, when in fact no money was paid to 
him ; is liable t. the plaintiff in execution; but where there is a special mortgage on the property, 
outstanding at the time, he will only be liable for the amount bid, less the amount of the special 
mortgage. - 

A judgment against a Sheriff is not res judicata against his sureties, nor does it conclude them as 


to the amount of the Sheriff’s liability for which they are to respond. 
Judicial pursuit of the principal, interrupts prescription as to the sureties. C. C. 3518. 


PPEAL from the District Court of the Parish of Madison, Perkins, J. 
J. J. Amonet, for plaintiffs, Stacy & Sparrow, and A. Snyder, for defen- 
dants and appellants. 

Suet, C. J. A judgment having been obtained in December, 1846, in 
the name of M. & B. Mullen & Co. against Amos & Roe, a writ of fieri facias 
was issued by their attorney on the 29th of December, 1846. In March, 1847, 
a seizure was made by the Sheriff of Madison parish, of certain lands, slaves, 
horses, cattle, corn, and farming utensils, which, in May following, were struck 
off in block to. Hynes, for a sum of $3830, as appears by the Sheriff’s re- 
turn, which concludes with the following statement: “The said Hynes has 
authorized me to credit this writ the same.” A Shceriff’s deed for the property 
was executed in favor of Hynes, which recites, that it had been struck off to 
him for a price of $3,830 33, and that he had “ complied with the terms and 
conditions of said sale, by having said amount endorsed on said execution.” 

In October, 1848, a rule was taken by the plaintiffs on the Sheriff, to show 
cause why he should not be adjudged to pay the plaintiffs the amount of 
Hynes’ bid. The Sheriff dying, the rule was prosecuted against his adminis- 
trator, and resulted in November, 1850, in a judgment against the Sheriff’s 
succession for the amount claimed. After fieri facias and return of nulla 
bona, the present suit was brought for the same amount against Scott and 
others, the sureties of the Sheriff on his official bond, and from a judgment 
against them for $3,339 05 and interest, and the sureties have appealed. 

It appears that at the date of this Sheriff’s sale, Hynes held a notarial assign- 
ment of the judgment from one Devereaux, who had purchased the claim 
against Amos & Roe, with other assets, at an auction sale made under the 
direction of B. Mullen, syndic of Kirvan, one of the partners of M. & B. Mul- 
len & Co., who had made an insolvent surrender in the District Court at New 
Orleans. Whether this assignment was exhibited by Hynes to the Sheriff does 
not appear, but if we assume that it was, we do not think it authorized the 
Sheriff to treat Hynes as the owner of the judgment, when warned by the 
plaintiffs’ attorney before the sale, if Hynes should bid off the property, not to 
enter any credit on the writ, but to exact the money. The assignment had 
not been made of record in the cause, and no order of subrogation had been 
entered.. Under such circumstances, the Sheriff acted at his own peril in entering 
a credit on the writ by order of Hynes, and giving him a deed for the property 
seized and sold, and delivering him possession. This was clearly a breach of 
his official duty, committed in the exercise of an official function, under a writ 
taken out by the plaintiffs; he is officially answerable, and consequently his 
sureties. The Sheriff could have protected himself by invoking the decision 
of the court upon the conflicting pretensions of the plaintiffs and Hynes, but he 
chose to decide for himself, notwithstanding the warning given; and the sub- 
sequent litigation between them, established the invalidity of Hynes’ title. See — 
Annual, p. —. ee 
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It is said, however, the District Judge erred in considering the Sheriff respon- 
sible for the whole amount of the sale, because, at the time of the adjudication, 
there was a recorded special mortgage on the land for its price, due by Roe, the 
defendant in execution, to his vendor. 

In this view we concur. Where there is a special mortgage outstanding on 
property sold by the Sheriff, the purchaser has a right to retain its amount in 
his hands, paying only the residue of the price to the Sheriff; and if the plain- 
tiffs repudiate the credit endorsed by Hynes’ order, they can only hold the 
Sheriff for the non-performance of what would have been his legal duty, if he 
had dealt with Hynes as a mere stranger to the judgment, instead of impro- 
perly treating him as its owner. 

The fact, that Hynes was secretly buying for the joint account of Roe and 
himself, does not affect the question ; for it is not shown the Sheriff was cog- 
nizant of that fact, when he made the sale. 

The counsel for the defendants have alluded to an acknowledgment made by 
the plaintiffs’ attorney in his testimony in this cause, that he told Hynes, “if he 
would settle his counsel fees, he would not trouble himself further about the 
matter,” meaning the invalidity of Hynes’ purchase from Devereauz, which was 
eventually adjudicated upon two grounds, its being the purchase by an attor- 
ney of a litigious right, and being obtained by misrepresentation to the vendor 
as to the value of the judgment. However improper such conduct with regard 
to the client, it cannot be invoked to defeat the client’s right. It is proper to 
add, that the assertion of this witness, respecting the warning to the Sheriff, is 
corroborated by the testimony of the Sheriff’s deputy, that no objection was 
made to his testimony on the score of interest, and that the District Judge has 
given him credence. 

The next question is, whether the judgment against the Sheriff forms res 
judicata against the sureties, and concludes the defendant as to the amount of 
the Sheriff's liability, for which they are to respond. 

We find this question decided in the negative in two cases, of bonds given 
with sureties for the performance of official duty. Thus in Whitehead v. Con- 
ner, which was a bond for the faithful discharge of Conner’s duty as receiver, 
it was held, that a judgment ascertaining a balance against him as receiver, was 
not conclusive against the sureties. 8 Ann. 48. So in Canal Bank v. Brown, 
it was held, thata judgment against the principal in an action upon an admin- 
istrator’s bond, was not conclusive against the sureties, who were not parties 
to this suit. 

The credit of $500, allowed by the District Judge is not disputed. 

The judicial pursuit of the principal, interrupted prescription as to the sure- 
ties. OC. C. 3518. 

It is therefore decreed, that the judgment of the District Court be reversed ; 
and it is further decreed, that the plaintiffs recover from the defendants in so- 
lido, to wit, Mary Jane Scott, administratrix of the succession of Thomas B. 
Scott, Robert M. Scott, Gipson C. Bettes and Alonzo Snyder, the sum of 
$2039 78, with interest thereon, at the rate of five per centum per annum from 
the 14th day of November, 1850, and costs of suit in the court below; the 
cost of appeal to be paid by the plaintiffs. 
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A. Birp, Executor, v. A. B. Var et al. 


Slaves set free by will are not entitled to freedom until after 2 compliance with the formalities pre- 
scribed by Jaw for the emancipation of slaves. Until these formalities are complied with, they re- 
main slaves, and the heirs and not the executor have a right to the possession ot them and to their 
services and labor. This possession does not preclude the executor from taking the necessary steps 
for their emancipation. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 

The will has the following clause: “It is my request that my execu- 
tors set my girl Jane free, and give her the money of two notes I have, 
each of one hundred dollars.” 

J. M. Brunot, for plaintiff and appellant. A. M. Dunn, for defendant. 

Campsett, J. Plaintiff, as testamentary executor of the last will of H. C. 
Vail, deceased, sues for the possession of a slavenamed Jane, who was directed 
by the testator to be liberated. Seizin of the slave is not given to the executor 
by the will. The defendants, Alexander and wife, disclaim possession, and the 
latter, who is one of the heirs of the deceased, releases in favor of Jane, any 
right to her that she may have. 

The defendant Vail, who is also one of the heirs of deceased, averring that 
he has accepted the succession unconditionally, claims that even though the 
slave be entitled to her freedom under the will, which however he denies, he is 
entitled to her services, and, consequently, to her possession, until her emanci- 
pation shall legally take place. 

Judgment was rendered in favor of defendant, dismissing the suit, and plain- 
tiff has appealed. 

This case, in its important features, is not distinguishable from that of Nim- 
mo et al. v. Bonney et al., Executors,4 R. 179, in which it was in substance 
held, under a similar bequest, that as the slaves did not become absolutely free 
by the homologation of the will, but only entitled to their freedom, upon com- 
pliance with the formalities prescribed by law for the emancipation of slaves ; 
until these formalities were complied with, they remained slaves, and the heirs 
had a right, as against the executors, to detain them in possession, and enjoy 
their services and labor. The possession of the slave by the heir, will not pre- 
clude the executor from taking all steps, which in law may be necessary, for 
her emancipation. 

Judgment affirmed, with costs in both courts. 


ON eee 


R. P. Garuarp v. J. O. Nicotas. 


A person receiving a quit claim, does not thereby acknowledge the party granting itto be the true 
owner of the property; and where it does not appear that the latter was the owner, a judgment 
against him, not recorded at the time of the quit claim, will not affect the property abandoned. 

C. CO. 3926. 


PPEAL from the District Court of the Parish of Lafourche Interior. Cvle, 
AA J. ©. A. Johnson, for plaintiff and appellant. J. 0. & A. Beatty, for 
defendants. 
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Steir, C. J. The plaintiff holds a judgment against Joseph Nicolas, G+mssnr , 
recorded in August, 1841, and seeks to enforce his judicial mortgage upon icuotas, 
certain slaves, and a tract of land in the possession of the defendant. 

The tract of land in question, has one arpent front on the right bank of the 
Lafourche, by about forty in depth. 

The plaintiff bases his alleged right of judicial mortgage, as to this tract of 
land, upon the fact, that in 1836, J. Nicolas executed under private signature 
to his brother, the defendant, a quit claim of all his interest in this tract—tous 
mes droits et toutes mes prétentions sur une terre, &c., which act was not re- 
corded until October, 1841, after the registration of the plaintiff’s judgment. 

It does not appear that Joseph Nicolas ever had a valid title to this tract. All 
we know of his interest is deducible from the face of the deed of quit claim; and 
at the time of the sale, and before, J. 0. Nicolas was in possession of the 
tract. By accepting this quit claim under such circumstances, J. 0. Nicolas 
cannot be considered as acknowledging Joseph Nicolas as the owner of the 
tract at the time of the sale; and we are therefore not able to say that there is 
error in the judgment below, refusing the plaintiff the right of enforcing on 
this tract a judgment not recorded at the time this quit claim was made. See 
Civil Code, Art. 3296. 

A judicial mortgage upon the slaves is claimed upon similar grounds, to 
wit, that on the 2d July, 1836, by two acts under private signature, not re- 
corded until 12th October, 1841, Joseph conveyed them to his mother and the 
defendant. But it also appears, that on the 12th October, 1841, there was also 
recorded a conveyance by the mother and brother, of the same slaves, with other 
property, made by private signature, and bearing the same date, 2d July, 1836. 

The way in which these private writings came to be recorded was this: The 

attorney of plaintiff had charged the brothers with simulation, and Joseph 
Nicolas voluntarily produced the private writings, which had been signed in ‘ 
duplicate, and gave them to tne attorney, who had all three recorded. The 
evidence shows that these slaves were in the possession of J. 0. Nicolas 
and his mother, previous to the signing of these private writings, and have so 
remained ever since. Parol evidence was offered by the defendant, to show 
the reason of these conveyances, and the circumstances under which they 
were made, but the plaintiff resisted in the court below any explanatory evi- 
dence by parol, and insists it should be disregarded here. He rests his claim to , 
a judicial mortgage upon the ground, that the execution of these two convey- "j 
ances to the defendant and his mother, amounted to an acknowledgment on 
their part of title in Joseph Nicolas, on the 2d July, 1836, and that the con- 
veyance is inoperative against his judicial mortgage, which he says attached 
upon the slaves by its registry before these private writings were recorded, 

But in our opinion, this position cannot be maintained upon these instru- 
ments, coupled as they are with the fact, that the conveyance of the same 
slaves by his mother and brother to Joseph, bear date the same day and were 
recorded simultaneously, and that the possession of his brother and mother 
: continued after.the sale. These three instruments, all bearing date the same 
‘day, are to be taken as paris of the same transactions; and while they show 
divestiture from J. 0. Nicolas and his mother, of the ownership of this and 
other property on the 2d of July, 1836, they also show an immediate reinvesti- 
ture of part of the property thus conveyed, to wit, the slaves, in J. 0. Nicolas 
and his mother respectively ; two of the slaves and their children being con- © 
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veyed to the former, and one slave with her children to the latter. Thus, by a 
simultaneous transaction, the title passed to, and immediately from Joseph Ni- 
colas ; there was no continuing estate vested in him upon which, five years 
subsequently, the judicial mortgage could operate; and so far as the registry 
law is involved, the record which exhibited a transient investiture of the title 
in him, showed, at the same time, its simultaneous transmission to those from 
whom he received it. 

The plaintiff was, however, entitled to exercise his judicial mortgage on the 
interest in a portion of the slaves which, as admitted, Joseph subsequently ac- 
quired by inheritance from his mother; and as his claim, even to that extent, 
was resisted by the defendant, we see no reason to change the judgment below 
as to costs, from which the appellee, in his answer to the appeal, asks to be 
relieved. 

Judgment affirmed, with costs of the appeal, to be paid by the plaintiff. 





C. C. Macon v. G. G. & J. L. Wiuison. 


Where the fact of agency appeared from documents on file in a case, and the proof of it would not 
surprise, it may be proved although not alleged. 

Where the inquiry is as to the validity of title to slaves, or the authority of the agent to sell them, 
parol proof cannot be received as to theagency; but the inquiry being whether in a transaction 
adopted by the plaintiff, which he is estopped to deny, the defendant acted as attorney at law, for 
the law firm of which he was a member, or as the attorney in fact of the plaintiff, parol proof is 


admissible. 
C. P. 89, 129. 


PPEAL from the District Court of the Parish of Carrof, Perkins, J. 
M. Dubose, for plaintiff. Stacy & Sparrow, and B. F. Clark, for defendant 
and appellant. 

Campsett, J. Plaintiff seeks to make defendants liable, in solido, as part- 
ners in the practice of law, for $583 33, with interest thereon, at the rate of 
ten per cent. per annum, from January 1, 1847, an amount by them collected, 
as is alleged, and never paid over. 

The defendants sever in their defence; George G. Willson, pleads the gene- 
ral denial, and his co-defendant, J. LZ. Willson, opposes to plaintiff’s right 
against him, the exception of domicil, and pleading over, with reservation of his 
exception, denies generally the allegations of plaintiff's petition, and averring, 
further, that he has paid plaintiff all that is due him, claims judgment in re- 
convention for $500, for professional services rendered. 

‘An agreement was entered into by the parties, that the case should be tried 
on the merits, and that the exception of domicil need not be passed upon, until 
the question of G. G. Willson’s liability shall be decided; the defendant, J. 
L. Willson, expressly reserving his right to urge his exception at any stage of 
the proceedings. 

Judgment was rendered in favor of the plaintiff, condemning defendants to pay 
the sum claimed in solido, from which judgment this appeal has been taken. 

In 1848, defendants, then practising law as partners, as attorney of the pre- 
sent plaintiff, instituted suit for him against Willson and others, in the District 
Court of Carroll, and obtained judgment thereon in May, 1844. In this suit, 
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certain slaves were sequestered. Before the rendition of judgment, (viz., Nov 
1, 1848,) J. LZ. Willson, acting as the attorney in fact of plaintiff, entered into 
a written contract with one Bailey, by which it was agreed that, at the sale of 
the sequestered slaves, plaintiff would purchase them and sell them to Bailey, 
on certain terms of credit and for a price stipulated. That this contract, made 
by the attorney in fact of plaintiff, was consummated, and the whole proceed- 
ing under it assented to by plaintiff, cannot be doubted ; for we find that onthe 
5th of December, J. LZ. Willson, acting as the attorney in fact of plaintiff, 
accepted for him from Bailey, a mortgage on the slaves who had been seques- 
tered to secure the notes in conformity with the agreement of November Ist. 
That Bailey paid the notes as they became due, to J. Z. Willson, as attorney 
in fact, who in the same capacity released the mortgage in favor of plaintiff. 
It further appears from the acknowledgment of plaintiff, that the two first in- 
stalments of the debt were paid over to him by J. Z. Willson, and this suit is 
brought to recover the amount of the third, which he alleges defendants col- 
lected, but failed to account for. 

From the act of mortgage annexed to plaintiff's petition, from the release of 
the mortgage thereon endorsed, and from the written agreement of the sale of 
slaves found in the record, it appears that in all things after the judgment in 
the first suit, J. Z. Willson acted alone, and in his capacity as attorney in fact 
of plaintiff, not as his attorney at law. Nor does it appear, that during the 
transaction of this business, the style of the law firm was ever used, or that 
G. G. Willson was in anywise connected therewith, except as one of the coun- 
sel in the original suit. The contract entered into with Bailey, out of which 
the alleged liability results, was such a one as an attorney at law could not 
lawfully enter into under his general powers. 

If any doubt existed with regard to the position in this matter of G. G. 
Willson, it would be removed by the testimony of Bailey, a witness for plain- 
tiff, and the maker of the note, the amount of which is sued for, who says: 
“T never knew George G. Willson in the transaction. The whole business was 
transacted with me by John L. Willson, as attorney in fact. I paid him said 
note in his said capacity as attorney in fact.” 

To the introduction, however, of so much of the testimony of this witness as 
relates to the agency of J. LZ. Willson, plaintiff excepted. The objections are 
substantially, that parol proof of an agency to sell slaves is inadmissible. 2d. 
Because no agency was alleged in the answer, and its proof would therefore be 
a surprise to the plaintiff. 

That a party will not be permitted to prove what is not alleged, lest his ad- 
versary should be surprised, is true, as a general rule; but the facts of this case 
do not warrant the application of it, contended for. The agency, as has been 
seen, is set forth in the act of mortgage in plaintiff's favor, and annexed to his 
petition as part of his evidence. It was accepted by J. ZL. Willson, as the 
attorney in fact of plaintiff, and the institution of this suit can but be regarded 
as a ratification of the contract, and consequently as a recognition of the quality 
of the agent by whom it was made. Evidence of the agency, therefore, could 
not have surprised him. Ory v. Winter, 4.N.S. 277. Lauson v. Ripley, 17 
La. 288. Freerson v. Irwin, 5 Ann. 531. Waterman v. Gibson, 673. 

Indeed, the capacity in which J. Z. Willson acted, fully appears on the face 
of the instrument, concerning which plaintiff himself interrogated the witness 
Bailey. 
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If the question before the court had involved an inquiry as to the validity of 
title, or the authority of the agent to make the sale, the objection to the proof 
of such agency by parol alone, would have been well taken ; but the inquiry 
being whether, in a transaction adopted by the plaintiff and which he there- 
fore is estopped from denying, the defendant acted as attorney at law for the 
law firm, of which he was a member, or as the attorney in fact of the plaintiff, 
parol proof was, we think, properly received. 

In view of all the facts, we think that judgment was improperly rendered 
against the defendant, G. G. Willson. Touching the liability of J. Z. Willson, 
for the full amount of the debt claimed, there can be no doubt; yet we are 
constrained to withhold, in the present action, the judgment prayed for against 
him. 

He filed in limini litis, the exception of domicil, and though the case was tried 
as to him on the merits ; by express agreement, it was stipulated, that he should 
not thereby lose the benefit of his exception, but should be permitted to urge 
it at any stage of the proceedings. 

The petition was filed in the District Court of Carroll, 16th of March, 1852, 
and makes no averment of the then residence of this defendant. Citation was 
served upon him in the parish of Ouachita, on the 5th of April following, and 
it is admitted that he removed from the parish of Caroll to the parish of Oua- 
chita in the fall of 1846, since which time, he has never been a resident of 
Carroll. C. P. 89, 129. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be annulled and reversed; and proceeding to render such judg- 


ment as in our opinion should have been rendered by said court, it is further 
decreed, that, as regards the defendant, G. G. Willson, plaintiff takes nothing 
by his action, and that there be judgment in favor of said defendant for the 
costs of suit. It is further decreed, that the exception of domicil, filed by the 
defendant, J. Z. Willson, be sustained, and that the suit, as to him, be dis- 
missed without prejudice. The costs of both courts to be paid by plaintiff and 
appellec. 





L Desopry & Sons v. J. Carmena. 


The hypothecary action may be prosecuted by resort to the executory process, in those cases in which 
it is allowed, and where the property can be directly seized in the hands of the third possessor, 
but if it cannot be seized because the third possesser refuses to deliver it up, the hypothecary cre 
ditor may proceed by an ordinary action to compel him to deliver it up, or pay the amount for 
which it stands hypothecated. C. P. 68. 

In the hypothecary action, if the plaintiff prove that the property suhject to the mortgage was once 
in the defendant’s possession, it then rests on the defendant, in order to discharge himself from 
the obligation of either delivering it or paying the debt, to show in what manner he has parted 
with the possession—if he has sold the property, he is no longer liable, and the creditor must 
pursue itin other hands; but, if it continues in his possession, or under his control, he must either 
pay the debt, or deliver it up. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
S. Matthews, for plaintiff. J. W. Seymour, for defendant and appellant. 
Oaprn, J. This suit commenced by executory process, to enforce a judicial 
mortgage on property in the hands of defendant as third possessor. The plain- 
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tiffs, in their petition, alleged that Nancy Nady, against whom they had 
obtained and recorded a judgment, had transferred, by notarial act, to the 
defendant, a negro woman named Ann, who, while her property, was affected 
by their judicial mortgage, and prayed that the defendant might be condemned 
to deliver up the negro to be sold in satisfaction of the judgment, or in default 
thereof, that he be condemned to pay the amount of the judgment and interest. 
The order of the Judge, on this petition was, that defendant should deliver up 
the mortgaged property within ten days, to be sold to satisfy the plaintiffs’ 
judgment, and that in default of so doinz, execution should issue against him 
for the amount of the judgment and interest. On the writ which issued, the 
Sheriff returned that he had demanded the negro woman from the defendant, 
who replied, that she was not in his possession ; and that after diligent search 
she could not be found in the parish. , The plaintiff then caused an execution 
to issue against the defendant, under which the Sheriff seized other property, 
and this execution having been enforced, the proceedings under it were subse- 
quently dismissed, on motion of the plaintiffs. A supplemental petition was 
then filed, setting forth the proceedings which had taken place under the exe- 
cutory process, and praying that the defendant be cited and condemned to pay 
the amount of the plaintiffs’ mortgage debt, in consequence of his failure to 
deliver up the negro woman to the Sheriff, or offer any excuse for failing to 
obey the order of the court. To this supplemental petition, the defendant 
filed an exception, denying the existence of any cause of action against him, 
as disclosed by the supplemental petition, and afterwards an angwer was filed, 
denying all the allegations of the petition, except the purchase by him of the 
negro woman, On these pleadings, a judgment was rendered absolutely 
against the defendant for the amount of the plaintiff's claim, and the defen- 
dant has appealed. 

The answer of the defendant is general in its terms, and must be considered 
as applying to the original as well as the amended petition. It is only in the 
original petition, that the averment was made, that the defendant had purchased 
the negro woman, and this fact is expressly admitted in the answer. Although 
the proceedings were extremely irregular, the petition for the order of seizure 
and sale, and the supplemental petition taken together, converted the suit into 
one, to enforce the plaintiffs’ mortgage by the ordinary attion. The hypothe- 
cary action may be prosecuted by resort to the executory process in those cases 
in which it is allowed, and where the property can be directly seized in the 
hands of the third possessor ; but, if it cannot be seized because the third pos- 
sessor refuses to deliver it up, the hypothecary creditor may proceed by an 
ordinary action to compel him to deliver it up, or pay the amount for which it 
stands hypothecated, C. P., Art. 68. Venott’s Heirs v. Caudolle, 4th Mart. 
N.S. 402. Broussard v. Phillips, 6th N. 8, 310. 

In such an action, if the plaintiff prove that the property subject to the 
mortgage was once in the defendant’s possession, it then rests on the defen- 
dant, in order to discharge himself from the obligation of either delivering it 
up, or paying the debt, to show in what manner he has parted with the pos- 
session—if he had sold the property, he is no longer liable, and the creditor 
must pursue it in other hands; but if it continues in his possession, or under 
his control, he must either pay the debt or deliver it up. By the notarial act 
of sale from the plaintiffs’ judgment debtor to the defendant, the defendant in 
fact acknowledged the delivery to him of the negro woman, and it was thus 
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sufficiently established on the part of the plaintiff, that the defendant was a 
third possessor of the property subject to the mortgage, and in the absence of 
any proof on his part to show that he had subsequently parted with his title 
and possession under that sale, we think the plaintiff was entitled to a judg- 
ment against him. The judgment, however, should have been in the alterna- 
tive, that he either surrender the property or pay the debt. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
court below be avoided and reversed, and proceeding to give such judgment as 
in our opinion should have been given: It is further ordered and adjudged, 
that the defendant deliver up the negro woman Ann, to be sold in satisfaction 
of the plaintiff’s hypothecary claim as set forth in his petition; and that in 
default of doing so, within ten days from demand, that said defendant pay to 
the plaintiff the sum of three hundred and fifteen dollars, with interest thereon 
at the rate of eight per cent. per annum from the 2d of January, 1849, until 
paid, and that defendant pay costs in the lower court, except the costs of the 
order of seizure and sale, and of the seizure and execution under it, which 
together with the costs of appeal, | are to be borne by the plaintiffs. 





Srate or*Lovuistana v. Staves Lerue, Bryer, Hat anv Catoz. 


Justices of the Peace who preside over the trial of slaves, have the power to grant and refuse new 
trials. 


PPEAL from a tribunal composed of two Justices of the Peace and ten 
owners of slaves, in the Parish of East Feliciana. WD. C. Hardee, for 
the accused. Jsaac E. Morse, (Attorney General,) for the State. 

Bucwanan, J, This is a case of a capital prosecution of slaves before a tri- 
bunal, composed of two Justices of the Peace and ten slave owners, organized 
under the Act of the Ist June, 1846. 

After the conviction of these slaves, a motion was made before the two Jus- 
tices who presided, for a new trial; which motion was sustained after argu- 
ment, and a new trial granted. A day was assigned for the second trial, and 
jurors summoned ; but on the day fixed, before the tribunal was organized, the 
District Attorney moved the Justices to set aside their order for a new trial, 
and to proceed to sign the sentence of the prisoners. The principal ground 
taken by the District Attorney was, that the new trial had been moved before, 
and granted by the two Justices of the Peace, and not by the justices and 
jury of slave owners, who collectively composed the tribunal, and who col- 
lectively, it was argued, were alone competent to entertain a motion for a new 
trial. 

The application of the District Attorney prevailed; the order granting the 
new trial was rescinded, and it was ordered by the justices that the sentence, 
originally pronounced, should be carried into effect. From this, the prisoners 
have appealed. 

The trial of slaves accused of capital crimes, is the subject of a special juris- 
diction, of which the rules of proceeding are found in the statute which cre- 
ated it—the statute of 1846 above mentioned. That statute is silent on the 
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subject of new trials; but the power of revising its judgments for’ the purpo- Seam ae Ee, 


ses of justice, seems incident to the constitution of every court of judicature. Lares Br at. 


The Supreme Court, in the case of the State v. Jackson, 6 Annual, recognized 
the power of granting and refusing new trials, as resting in the discretion of 
the justices who preside over the trials of slaves. Upon that authority, we 
conclude that the ruling of the justices, rescinding the order granting the new 
trial for want of jurisdiction in the present case, was erroneous; and that the 
motion for new trial was properly addressed to the Justices of the Peace who 
presided at the trial. 

This view is further strengthed by the phraseology of the 8th section of the 
Act of 1846, which is as follows: “In case the offender or offenders shail be 
convicted of any crime punishable with death, the said Justices (or Justice, as 
provided in the fifth section of this Act,) shall sign a sentence to that effect, 
which sentence shall be put in execution by and with the concurrence of the 
jurors assisting at the trial.” 

Here it is apparent that the conviction of the slave, by the tribunal composed 
of the justices and slave owners, cannot produce effect until the sentence is 
signed—not by the jury of slave owners—but by the Justices (or Justice) who 
presided at the trial; thus recognizing a separation of functions, and a posi- 
tion on the part of those Justices, similar to that occupied by the Judge in 
relation to the jury, in criminal trials conducted according to the forms of the 
common law. It should not be forgotten, as part of the history of the juris- 
prudence of this State, that in consequence of the abolition of the office of 
Parish Judge, by the State Constitution adopted in 1845, it became necessary 
to create a tribunal for the trial of slaves accused of capital crimes, to supply 
the place of the jurisdiction formerly vested on that subject in the Parish 
Judges. In the exercise of that jurisdiction, the Parish Judge was in like 
manner assisted by six freeholders, and the organization of that tribunal was 
similar to that in the statute of 1846. The words used in the statute of 1825, 
(Session Acts, page 206) are “a tribunal composed of the Parish Judge and 
six inhabitants, freeholders.” 

In practice under that old organization, it is believed that motions for new 
trials were always addressed to the Parish Judge alone. 

It is therefore adjudged and decreed, that the judgment of the court of the 
first instance, rescinding the order granting a new trial in this case, be re- 
versed ; and that this cause be remanded to the same or other Justices of the 
Peace of the parish of East Feliciana, with directions to cause to be summoned 
a sufficient nitmber of persons duly qualified to try the same de novo, and to 
proceed in all other things as the law directs. 


OS 


L. Day v. W. S. Gorpon et als. 


Where the wife is alone interested in the suit, she must be a party to the appeal bond, or her appeal 
will be dismissed. 


PPEAL from the District Court of the Parish of St. Helena, Watterson, J. 
The appeal was taken by motion in open court in behalf of the “ defen- 
dante” generally. .The bond stated that “we, William S. Gordon and Wil: 
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liam 8. Bates, as principals, and William Allen and Thomas D, Allen, as their 
securities, were held and firmly bound,” &c. It recited that “the said obli- 
gors, William S. Gordon and William S. Bates had appealed from the judg- 
ment,” &c., and there was nothing to show that the wives were in any manner 
bound by the bond—it being signed by 

W. S. Gorpox, 

W. S. Bares, 

W. ALLEx, 

T. D. Aven. 

Muse & Merrick, for plaintiff. Davidson & Penn, for defendants and appel- 
lants. * 

Voorntes, J. The plaintiff has moved for the dismissal of the appeal on 
several grounds, one of which only need be noticed. The plaintiff is the sur- 
viving spouse, and the defendants the descendants and heirs, by a former mar- 
riage, of William Day, deceased. This action was brought by the plaintiff to 
recover one-half of the property and effects belonging to the community which 
formerly existed between her and the said Day. Her demand was resisted by 
the defendants on several grounds, as alleged in their answer. The case was 
submitted to a jury, and from the judgment rendered on their verdict in favor 
of the plaintiff, an appeal was granted to the defendants. The ground on 
which we are of opinion that the appeal must be dismissed, is, because the 
appeal was taken by the defendants generally, and the appeal bond is only 
signed by W. S. Gordon and W. 8. Bates, as principals, who are not the real 
defendants in this suit, their wives only being parties in interest. C. P. 573, 
578, 579. This case can hardly be distinguished from that of Wood v. Wail, 
5 A. 179. 

It is therefore ordered, adjudged and decreed, that the appeal be dismissed 
at the costs of W. S. Gordon and W. S. Bates. 





Leceretr & Broruer v. H. L. Porter. 


Under a rule of the Fourth District Court of New Orleans, no amendment of petition or answer can 
be allowed after the case has been set for trial. 

After the cause had been set for trial, defendant sought to amend his answer an@ urge the defence 
‘ that the plaintiffs had made an assignment, and were no longer owners of the note sued on. He 
also stated under oath that these facts were not known to the defendant at the time of filing his 
original answer, Held : That the affidavit was defective in not stating that the facts were not 


known to defendant before the cause was set for trial. e 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiffs. H. Gaither, for defendant and appellant. 
Campseit, J. The only question important to be considered in the decision 
of this case, is the correctness of the order of the Judge of the court of the 
first instance, in striking from the record the supplemental answer of defen- 
dant. ' 
It is established as a rule of the Fourth District Court, that “No amend- 
ment shall be permitted to be made to any petition or answer, after the cause 
. has been called and set for trial, nor shall any motion be made in a cause at 
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the time it is called to be tried, if such motion could with propriety have been —_Lacoerr . 
made previous to that time. Such peremptory exceptions as the law allows to _porran. . 
be pleaded at any time, excepted.” This cause was, on the 12th November, | 
fixed for trial on the 21st. On the 18th November, defendant filed with leave 
of court, a supplemental answer, subject, however, by the terms of the order, 
to plaintiffs’ right to object to it, as having been filed too late. 

When the cause came on for trial, defendant moved for a continuance on the 
ground, that the answers of plaintiffs to the interrogatories annexed to his sup- 
plemental answer, were material to his defence. In the supplemental answer, it 
was alleged, (and the allegations were verified by the oath of defendant,) that 
plaintiffs who resided in New York, had failed, and, as he had reason to be- 
lieve, had made an assignment of their effects, and were no longer the owners 
of the notes and bills sued on; to establish which facts, pertinent interrogatories 
propounded to plaintiffs were subjoined to the answer. It was further alleged, 
that these facts had come to the knowledge of defendants since the filing of the 
original answer. 

By this showing, the party did not bring himself within the terms of the 
rule; for though the matters urged in the amended plea, may not have come 
to the knowlvdge of defendant until after he had filed his original answer, non 
constat, that he had no knowledge of them before the cause was fixed for trial. 

On the trial of the merits, the evidence was complete and the case of plain- 
tiff clearly made out. 

The judgment of the District Court is therefore affirmed with costs; with this 
qualification however, that in case an assignment of the instruments sued on 
shall have been made, as alleged, and plaintiffs shall proceed to enforce their 
judgment in their own right, and for their own use; that upon showing these 
facts, defendant shall not be precluded from his right to an injunction. 





Euizasetu Percy v. C. E. Percy, Administrator. 


The law of the place where, at the time of the marriage, the parties intend to fix the matrimonial 
domicil, governs the rights resulting from that marriage, where the intention is unequivocally as- 
certained and supported by a subsequent removal to the place contemplated, within a reasonable 
time. 
Where, at the time of marriage in Mississippi, the spouses contemplated removing, and shortly after 
did remove to Louisiana, the slaves of the wife, owned in Mississippi at the time of the marriage,, ; 
were held to be paraphernal property. And a slave received by the wife in Mississippi, in exchange apes 
for one owned by her at the time of the marriage, was also held to be paraphernal. But where 
the husband exchanged one of the wife’s paraphernal slaves and received title in his own name, 
the slave received was held to be community property, and the price chargeable to the community. 


PPEAL from the District Court of West Feliciana, Stirling, J. 
Brewer & Collins, for plaintiff. C. Ratliff, for defendant and appellant. 
Suet, C. J. Mrs. Percy was married in Natchez in June 18338, to Dre 
Percy. He was at that time domiciled in Louisiana, where he was born and 
’ reared; and owned a tract of land in Louisiana, to which he took his wife in 
1834, and on which they lived until his death. The proof is full, and entirely 
satisfactory, that the parties entertained at the time of their marriage the well 
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soon afterwards as they conveniently could. At the time of the marriage, seve- 
ral of her slaves were hired out in Mississippi for the year. Her furniture was 
packed up soon after her marriage, for the purpose of transportation; and they 
took lodgings at a hotel in Natchez, during the interval necessarily employed 
in making preparations for the wife’s new home, and the withdrawal of her 
property from Mississippi. 

The case is, therefore, brought by the evidence within the operation of the 
well settled principle, that the law of the place where, at the time of the mar- 
riage, the parties intend to fix the matrimonial domicil, governs the rights 
resulting from that marriage, when the intention is unequivocally ascertained, 
and supported by a subsequent removal to the place contemplated within a 
reasonable time. See Hayden v. Nutt, 4th Annual 65, and authorities there 
cited. 

The District Judge, therefore, did not err in putting on the same footing, as 
paraphernal, both the slaves she had in possession in Mississippi at the time of 
the marriage, and those which came into her possession under the will of her 
first husband, after she removed to Louisiana. 

Nor did the court err in treating as paraphernal, a slave given to Mrs. Percy 
in her own name, by her mother, in Mississippi, in exchange for a slave which 
was paraphernal. 

We think, however, the court erred in treating as paraphernal, the slave 
Eliza and her issue Mary, and other children since born, because that slave 
was bought by a bill of sale in Mississippi in the husband’s name, although ac- 
quired in exchange for a slave belonging to Mrs. Percy. The community must 
be charged in favor of Mrs. Percy with $750, the price of Eliza and child. 
Claiming the benefit of our laws respecting paraphernal and community pro- 
perty, the plaintiff must take it with its qualifications. 

We also think the court erred in not charging the community with $500, the 
value of the slave Shadrach, the paraphernal property of Mrs. Percy, sold by 
her husband. 

For the above amount, she is entitled to a tacit mortgage, the date of which 
the evidence does not enable us to state with precision. 

- It is therefore decreed, that the judgment of the District Court be affirmed, 
so far as it decrees all the property in said decree mentioned to be paraphernal, 
and awards hire therefor, except only as to the slave Eliza and her issue, 
Mary, Francis, Celeste, Aaron and Green, which are now adjudged to belong 
to the community of acquets and gains which existed between the said plain- 
tiff and her said husband Thomas B. Percy. And it is further decreed, that 
the said community is indebted to the said plaintiff in the sum of $750, for the 
price of the said slave Eliza and her child Mary, and in the further sum of 
$500 for the value of said slave Shadrach, sold by said husband, with tacit 
mortgage, and with interest on said sums from the death of said husband ; and 
that for the purpose of ascertaining the date of said tacit mortgage and making 
a proper reduction from the amount awarded by the court below for hire, and . 
other necessary proceedings, this cause be remanded. The costs of the appeal 
to be paid by the plaintiff; and those of the suit in the court below, to be paid 
by the said administrator. 
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F. Suetpen v. D. Mutter. 


Judgment was rendered in favor of plaintiff against defendant in the State of Mississippi. Under a 
statute of that State, the clerk of the court which rendered the judgment, seized and sold it for 
the payment.of his costs. The defendant purchased it. Hed: That it is competent for the Su- 
preme Court to examine the regularity of the proceedings under which the judgment was sold. 
The sale was void : 

1. Because the description of the suit in the execution issued by the clerk, did not describe correctly 
the judgment which was to be sold. 

2. Because the record does not show that the defendant paid the amount of his bid for the judgment. 

8. Because the Sheriff made no assignment of the judgment to the defendant, as required by the 
statute. 

The court will not, where it can be avoided, declare an act of a sister State unconstitutional. 

Where the proceedings are ex parte, and without notice to the party whose rights are to be affected, 
the forms of law must be strictly complied with. 


PPEAL from the District Court of the Parish of Concordia, Farrar, J. 
T. P. Farrar, for plaintiff. Stacy & Sparrow and Grymes, for defendant 
and appellant. 

Bucuanan, J. This is a suit upon a Mississippi judgment, rendered in the 
Circuit Court of Adams county, on the 24th of November, 1841. 

The defence is, that the judgment was satisfied and extinguished by a pur- 
chase of the said judgment, by the defendant, at a Sheriff’s sale, on the 2d of 
December, 1844. 

The judgment was seized and sold upon an execution for costs, issued upon 
the motion of the clerk, in virtue of an act of the Legislature of Mississippi, 
approved the 24th February, 1844. 

The counsel of appellee contends, that the purchase of the judgment by said 
defendant, is a nullity, the law under which it was sold, being in violation of 
the Constitution of the United States, Article 1st, section 10th, which declares 
that no State shall pass any law impairing the obligation of contracts. 

The Mississippi statute of Feb. 24th, 1844, provides, in substance, that when 
an execution issued upon any judgment in Mississippi shall have been or shall 
hereafter be returned nulla bona, and when there are any costs due in the suit, 
it shall be lawful for any person interested in the receipt of the costs due, at 
the next term after the passage of the act, or at the next term succeeding such, 
return of the execution, to move the court which rendered the judgment for 
an order to sell the judgment at public auction to the highest bidder for cash: 

The statute further provides, that if the defendant in the suit purchase the 
judgment at the sale made in execution of such order, the Sheriff shall assign 
the judgment to him; and “the sale and assignment shall operate as a com- 
plete satisfaction and extinguishment of the judgment.” 

The practical operation of this statute is exemplified by the facts of the pre- 
sent case. 

The plaintiff brought against the defendant and others, in the Adams county 
Circuit Court, an action of assumpsit upon three notes of hand subscribed by 
the latter; and recovered judgment upon a verdict of a jury, for the sum of 
five thousand ope hundred and five dollars, with costs of suit. Upon this 
judgment, a writ of fieri facias was issued, and was returned nulla bona, at 
the May term of the court, 1842. Nothing further was done in the suit, until 
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the May term of the court, 1844, being, it is presumed, the next term after the 
passage of the act of the Legislature of the 24th Feb., 1844, when, on motion 
of the clerk of the court, an order was made to sell the judgment to satisfy 
the costs then due. The judgment was accordingly advertised and sold to the 
defendant for the sum of thirty-one dollars and ninety cents, being, as is sup- 
posed, the exact amount of the costs of the suit with the costs of the sale added. 

Now, the plaintiff’s action of assumpsit was unquestionably the remedy 
given him by law, for enforcing the obligation of the defendant’s contract as 
contained in his promissory notes sued upon. The judgment in that action 
fixed the defendant's obligation and made it executory. It even superadded 
another accessory and incidental obligation to the primitive obligation of the 
contract, namely, that of paying the costs of the suit. But by the effect of 
the statute of the 24th of February, 1844, the fulfilment of this incidental obli- 
gation, relieves him entirely from the principal one, sanctioned though it had 
been by a solemn judgment; and the payment of the insignificant amount of 
thirty-nine dollars costs, which he was already bound by that judgment to 
pay, satisfied a debt of five thousand dollars, which the plaintiff had too cre- 
dulously supposed he was securing by the incurring of those costs. 

The constitutionality of the statute in questions appears never to have been 
passed upon in the tribunals of Mississippi; but that doubts have there been 
entertained upon that subject, may be inferred from the language of Chief 
Justice Sharkey, in pronouncing the opinion of the High Court of Errors and 
Appeals in the case of Lee v. Boykin, 13th Smedes & Marshall, 530. 

But we are unwilling to put our decision of this case upon the unconstitu- 
tionality of an act of the Legislature of a sister State, if it can be avoided. We 
therefore turn to the other ground taken by the coursel of appellee to defeat 
the plea of the defendant, that the judgment in Mississippi has been satisfied 
and extinguished by the Sheriff’s sale of the 2d December, 1844. 

The appellee contends that that sale cannot have the effect claimed for it, 
because of an incorrect description of the judgment sold, and for other irregu- 
larities in the proceedings. 

Our right to examine the irregularity of the proceedings in question, has 
been disputed by the appellant. But we consider this point settled adversely 
to his views, by the decision in the case of MeDonogh v. Gravier’s Curator, 9 
Louisiana Reports, a decision confirmed in the case of MceGary v. Dunn, 1st 

Ann. Gales v. Christy, 4th Ann., and others, 

A party who claims title, is bound to make out his title; and the proof to 
divest a title should be equally complete. This latter principle, indeed, is con- 
secrated in the Constitution of the United States. ‘No person shall be de- 
prived of life, liberty, or property, without due process of law.” Constitution 
United States, 5th amendatory article. 

There is no question that the judgment upon which this suit is based, was 
originally the property of plaintiff; the defendant alleges that plaintiff has 
been divested of that property. It is incumbent upon him to show that such 
divestiture has taken place by due process of law; that the proceedings by 
whicl! the extinguishment of the judgment is alleged to have been effected, 
have been clothed with the formalities required by the statute upon which they 
were founded. The necessity of a strict observance of the forms of law is 
especially obvious, when the proceedings have been ex parte, without notice to 
the party whose rights have been affected by them. Viewed in this aspect, we 
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are disposed to subject the statute of the 24th of February, 1844, to the strictest 
interpretation. Miia. 
Testing the regularity of those proceedings as exhibit2d in the record by a 
comparison with that statute, we find them deficient in the following parti- 
culars ; 
1. That the description of the suit, in the execution issued by the clerk, did 
not describe correctly the judgment which was to be sold. 
2. That the record does not show that the defendant paid the amount of his 
bid for said judgment. 
8. That the Sheriff has made no assignment in writing of the judgment to 
defendant, as required by the statute. 
It is therefore adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 
Application for re-hearing refused.* 










































J. L. Owen, Administrator, v. H. F. Vanpersutce. 


Defendant being sued on his promissory note, pleaded two accounts for work and labor done in com- mi 
pensation and payment. Held : The Court below properly rejected the evidenee offered on part 
of the defendant to prove that the work was done, and the prices charged were reasonable. C. C. 
2205. 
C. ©. 2127. ¥ 
Defendant t P te a debt due by note, by an account for work, where there was no agree- SG 
ment to pay a fixed price for the work and no acknowledgement of the correctness of the account. ; 





PPEAL from the District Court of the Parish of West Feliciana, Sterling, 
J. C. Ratliff, for plaintiff’ Brewer & Collins, for defendant and appel- 
lant.. 

Bucwanax, J. Defendant being sued upon his promissory note, pleaded two ar 
accounts for work and labor done in compensation and payment. The Court : 
below properly rejected the evidence offered on the part of the defendant to o 
prove that the work was done, and the prices charged were reasonable. C. C. 

2205. The claim sued on was an unconditional promise to pay a sum of money 
; certain. That set up in defence had neither been the subject of an agreement 
| to pay a fixed price for the work, nor been liquidated by an acknowledgement 
of the correctness of the account after the completion of the work. The latter 
case would, indeed, have been the only proper ground of a plea in compensa- 
tion. But had there been an agreement for a fixed price to be credited upon 
the note, coupled with proof that the work had been done according to agree- 
ment, this would have come within the definition of payment given in Article 
2127 of the Code, and such proof would have been properly offered under the 
plea of payment. But that is not the present case. ' . 

The plaintiff has asked for damages as for a frivolous appeal; but the evi- 

dence discloses equities, which incline us to consider this as not a case for dam- 






ages. 
Judgment affirmed with costs. 
— : 
*In the tion for a re-hearing, it was stated that a gentleman of the Mississippi bar had in- 
formed Mr. , that the High Court of Errors and A of that State, had but recently decided 






a case, affirming the constitutionality of the law. The case, it was said, had not been reported. 
25 






Iv rae Matrer or THE Successon or Witrorp Kemp, deceased. 
Oprosition oF Wittram Kemp. 


The Clerk certified that the record contained all the documents filed, all the testimony adduced, etc., 
“ that can be found on file and of record.” Appeal dismissed for insufficiency of certificate. 
PPEAL from the District Court of the Parish of St. Helena, Sterling, J. 
J. R. & J. D. Jones, for plaintiff and appellant. 2. 7. Merrick, for de- 
fendant. : 

Campsett, J. Appellees move the dismissal of this appeal for the reason, 
among others, that the Clerk does not certify that the record contains all the 
evidence on which the case was tried. 

The Clerk certifies that the record contains all the documents filed, all the 
testimony adduced, etc., “that can be found on file and of record.” 

It does not follow from this certificate that other testimony may not have 
been adduced on the trial, than appears on the record. Indeed the record con- 
tains no o:her than documentary evidence, and it is evident from the proceedings, 
that parol evidence must have been adduced though it may not have been 
reduced to writing, or that the case was tried upon the admissions of parties. 
Carpenter v. Reynolds, 3 A., 592. Powell v. Williams, 5 R., 169. 6 La., 166. 
Anderson v. Stephens, 6 La. 308. 

No application has been made for the correction of this apparent error. The 


A. Casn v. J. Duranpv. © 


Facts.—Charge of fraud against defendant for obtaining the notes of plaintiff under false pretences 
and misrepresentation. Held : That there was no proof of defendant’s fraud. 2 


PPEAL from the Third District Court of the Parish of Jefferson, Clarke, J. 
J. H. VanDalsen, for plaintiff and appellant. Ogden & Leovy and Race 
& Foster, for defendant. 

Voorntes, J. The plaintiff alleges, that she was the owner of two promissory 
notes drawn by the defendant to the order of and endorsed by John M. Durand, 
dated the 24th of November, 1845, one for the sum of $2047 334, payable five 
years after date, and the other for the sum of $1751 33}, payable nine years 
after date, and both secured by mortgage on certain property situated in the 
parish of Jefferson ;. that she was induced to surrender said notes to the defend- 
ant, on his representation that it was for the purpose of erasing the mortgage 
and selling the property, so as to enable him from its proceeds to give imme- 
diate assistance to his uncle, John M. Durand, who was embarrassed in his mo- 
ney affairs, and to reinstate him in business, and thereby enable him to pay her, 
and for which he was to give her his joint obligation with his uncle ; that she 
surrendered said notes on or about the 17th of April, 1851, and received two 
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joint notes from John Durand and John M. Durand, amounting in the aggre- 
gate to $4300, as collateral security, that the former would fulfil his contract 
with the latter as soon as he should affect the sale of said property ; that'in 
view of said agreement, on the 17th of June, 1851, John Durand conveyed to 
Isaae A. Sinith by authentic act seven lots of ground and improvements thereon, 
&c., and on the 8d of July, 1851, the latter conveyed the same property to 
James B. Durand, a young brother of the defendant; that the said defendant © 
has sold, or otherwise disposed of, the remainder of the property described in 
the act of sale from Mrs. Z. A. Durand to him, and on which a mortgage ex 
isted to secure the payment of said original notes; that having made a simu- 
lated sale of said property, first, to Jsaac A. Smith and from the latter to his 
young brother, the defendant now refuses either to give the promised aid to his 
uncle, in order to enable him to pay her, or to give her the same or equal secu- 
rities to those which he fraudulently obtained from her by false representations 
and promises; that the defendant has been guilty of a gross fraud in obtaining 
from her her good and legal securities by means of false promises and misrepre- 
sentations: and that the two sales of the 17th of June, 1851, and of the 3d of 
July, 1851, from the defendant to Jsauc A. Smith and from the latter to James 
B. Durand, are false and simulated, and made with a view to defraud her of her 
legal rights as a mortgage creditor. She therefore prays that the defendant be 
cited, and also arrested to answer the charge of fraud; that he be condemned 
to pay her the sum of $3798 66%, amount of said mortgage notes, with 8 per 
cent. per annum interest from maturity, that on the charge of fraud he be dealt 
with according to law, and that the sales from the defendant to /saac A. Smith 
and from the latter to James B. Durand be declared fraudulent, simulated and 
void. The defendant was accordingly arrested and held to bail. .An exception 
to the plaintiff’s petition was filed by him and overruled. He then pleaded the 
general issue. 

The case was submitted to a jury, who found a verdict in favor of the de- 
fendant, and from the judgment thereon rendered, the plaintiff appealed. 

The record shows that on the 24th of November, 1845, the wife of John M. 
Durand, authorized by him, sold to the defendant certain lots of ground and 
buildings thereon, &c., situated in the parish of Jefferson. As the price, sun- 
dry promissory notes were given by the vendee, payable at different periods, 
and secured by the vendor’s privilege and mortgage. The vendor deposited in 
the hands of the plaintiff two of these notes, the same described in her petition, 
to secure the payment of a loan of $3000 which he had obtained from her, and 
for which she held his interest notes. Thus it appears that John M. Durand, 
and not the defendant, was indebted to her, and that the notes in question 
were not held by her as owner, but as pledgee. But it may be asked, why 
were these notes taken out of the possession of the plaintiff and restored to the 
defendant? The defendant, it appears, on the 14th of April, 1851, retroceded 
to his vendor five of the lots of ground and buildings thereon, &c., which he 
had purchased from her on the 24th of November, 1845, and the restoration of 
the notes in question constituted a part of the consideration of that retrocession. 
The plaintiff admits in her petition that she received the two joint notes of the 
defendant and his uncle, amounting in the aggregate to $4300 ; and it is neither 
alleged nor proved by her that the defendant bound himself to give her any 
other security for the restoration of his notes. It is true that mortgage notes 
of Zebedee Doten, in favor of John M. Durand, which turned out to be worth- 
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less, were given to the plaintiff a8 good security in lieu of those of the defend- 
. ant. But by whom were they given? Not by the defendant, but by John WM. 


x 


Durand himself, the plaintiff’s debtor. 

' Tfany fraud or deception was practiced upon the plaintiff in relation to the 
Doten notes, such fraud or deception must be imputed, in our opinion, to John 
M. Durand, who was the real party in interest. The obliquity of conduct on 
the part of John M. Darand in the transaction which has given rise to this suit, 
may, we think, be fairly deduced from his own testimony given in the cause, 
his various acts, and particularly his affidavit for the arrest of the defendant. 


It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed with costs in both courts. 


VanDalsen, on an application for a re-hearing : 


The counsel for plaintiff and appellant respectfully submits the following as 
reasons why the Hon. Court should grant a re-hearing in these premises. 

The Hon. Court sustains the counsel in his declarations that the “ Doten” 
notes given to plaintiff were worthless and wholly non-effective, and that the 
two the first from defendant to Smith, and the second from Smith to de- 
fendant’s younger bother, were fraudulent; and also that plaintiff fully estab- 
lished her title to the original mortgage notes, at least as pledgee from John M. 
Durand, who was her original debtor, and the payee and endorser of those 
notes so pledged. 

From this point, the interest of the plaintiff was overcome by the following 
(in effect) reasoning of the Hon. Court: Say the Hon. Court, “John M. Durand 
was her debtor, not the defendant, who owed her nothing. She also received 
the joint notes of defendant and John M. Durand as additional security.” And 
lastly, “The plaintiff was only the pledgee of the original notes.” And then, as 
. judgment against plaintiff immediately follows, counsel is compelled to the only 
conclusion deduciable from the argument of the Court, to wit: That because 
the plaintiff was only the pledgee of the notes, the defendant was not guilty of 
fraud in obtaining possession of them by the base trickery and dissimulation he 
so successfully practiced upon the plaintiff. With prefound deference for the 
expressed opinion of the Hon. Court, counsel will proceed to consider the three 
branches of the above set forth reasoning, and not without the fullest confidence 
of being able to convince the Hon. Court that the plaintiff’s claims for a re- 
hearing, are based upon and sustained by the clearest principles of law. 

Ist. ‘ John M. Durand was her debtor, not the defendant, who owed her 
nothing.” 

C. C., 3100. “ The pledge is a contract by which a debter gives something to 
his creditor for his debt.” John M. Durand was our debtor and gave us the 
notes as a pledge to secure that debt. 

©. C., 3108. “Every lawful obligation may be enforced by the auxiliary obli- 
gation as ag 

John M. Durand’s obligation to plaintiff was lawful, and she had a right to 
enforce it by the auxiliary obligation of a pledge. 

C. C., 3109. “A debtor may give in pledge whatever belongs to him.” 

John M. Durand was the original payee and endorser of those notes, had 
them in his possession, and pledged them to plaintiff before their maturity, for 
a legal cause ; and negotiable money obligations so drawn, so endorsed, and so 
transferred to an unsuspecting third person, without notice of any fraud or want 
of consideration, carry with them every right known to the law, to enforce their 

yment for all the purposes and to the full extent of the transferee’s property 
in them. See all the jurisprudence of Louisiana on this subject, and every 
American and English writer on Bills and Notes. See also, C, C., 8121, 3122, 
8124. See also King v. Gayoso, 8 N. S., 378. 

It was not pretended that the defendant was entitled to receive notiee of John 
M. Durand’s pledge to plaintiff, of the obligations of defendant; but if it had 
been, or if this Hon. Court have any doubt on the point, Art. 3128, C. C., lays 
the question at rest, for that Article expressly declares that such notice is un- 
necessary. King v. Gayoso, 8 N. S., 878. 

C. C., 8187. “Ifthe debt, which has been given in pledg* becomes due before 
it is redeemed by the person pawning it, the creditor, (pledgee,) by virtue of 
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the transfer, which has been made to him, shall be justified in receiving the 
amount, and in taking measures to recover it.” 

It is confidently believed, that after the above authorities shall have been ex- 
amined, the Hon. Court will conclude that the first considered ground as a 
reason for judgment, is wholly untenable. 

We now consider the second branch, to wit: “The plaintiff also received the 
joint notes of defendant and John M. Durand as additional security.” 

As additional security for what, did she receive them? There is not one line 
in the record that shows the plaintiff to have received them in payment of the 
mortgage notes, nor was any such absurdity contended for by defendant’s coun- 
sel, either in the District Court or in this Hon. Court. Then for what purpose 
were they given? A legal mind can only conclude (in absence of positive proof) 
that they were handed to plaintiff as a pledge for the fulfilment of a double obli- 
gation of her debtor, the defendant: Ist, That acknowledging himself to be 
the debtor of plaintiff by reason of her possession of his obligations, he intended 
them as a pledge that he would not wrong her; and 2d, Being well assured 
that the plaintiff was fully convinced she would never receive back the mone 
she had loaned, except by means of the pledge she held legally, and on whic 
chose pledged he (defendant) was the principal obligor; the act of executing 
and giving to her, new notes, made and endorsed by himself and his uncle, was 
a solemn pledge that he would secure to her the debt due her, for the payment 
of which she held his mortgage paper. This is what we charged, what the 
plaintiff did necessarily believe and the defendant both promised and intended 
the plaintiff should believe. Any other conclusion would lead into a labyrinth 
of false logic. The money due to plaintiff was her little all. Before her was 
her debtor and pledgor, beside him was the debtor of the thing pledged, on 
which, by the clearest and strongest provisions of our Civil Code, she had a 
paramount privilege to the extent of, and for the restitution of her loan. And 
yet the Hon. Court said the defendant was not our debtor. Not to be our 
debtor, defendant must have paid our debt; for he was our debtor while we 
remained the legal pledgee of those mortgage notes which he and his property 
were bound to us for. 

C. C., 3137. From the laws cited, this position is too clear to be successfully 
assailed, which leaves us to examine, as to one fact, to wit: Did he pay us? 
There can be but one answer: he did not. Nor has it been pretended, nor is it 
so declared in the judgment of this Hon. Court. From the beginning one of 
defendant's counsel has contended that his client owed us nothing, never had 
owed us anything; that although we were pledgees of notes which the law 
says we could collect from defendant, yet, says he, my uncle John should have 
surrendered them to me as per document D, page 55, of the record, and as uncle 
John has done him wrong, by not surrendering to him according to document 
D, a thing the poor plaintiff knew nothing about, and is in no manner bound by, 
he is justified in taking from us our securities by false pretences and misrepre- 
sentations. This logic is certainly not less startling than new. To sustain such 
a position, the maxims, that “all’s fair in war,” “stratagem is better than 
force,” and “all’s well that ends well,” may be properly cited; but there is 
no maxim or principle of law or natural right to sustain it, notwithstanding this 
Hon. Court seems to have considered the argument favorably. 

Another of defendant’s counsel contended at bar that it is alleged, the defen- 
dant promised to sell the property on which the notes bore mortgage, if plain- 
tiff would let him have the notes; and that forasmuch as defendant did sell the 
property when he had obtained the notes, he had done all he had promised, 
and plaintiff had no cause to complain. Yes, he did sell the property, and as 
per the evidence in the record, he conveyed it into the pocket of his young bro- 
ther to take it back at will. This position is certainly below legal criticism. 

The third branch proposed to be considered, to wit: The plaintiff was only 
the pledgee of the notes, has been necessarily touched in the first part of this 
brief. All the laws shewing that the pledgee’s right against the debtor of the 
thing pledged, is pure, clear and forcible, have already been cited. Much more 
cod be said on this point if there ever had been an expressed opinion adverse 
to such a right in a pledgee ; but as all laws and authorities are clearly in favor 
of the right of a pledgee, as is sought to be enjoyed: by this plaintiff, counsel 
will close this brief, by praying that the re-hearing may be granted. 
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~ Same Case—On rue application ror A Reg-HEaRING. 


LIDELL, C. J. Pursuant to the opinion of a majority of the Judges, it is 
ordered that the re-hearing prayed for in this case be refused. 
Bucwanay, J., and Ocpen, J., dissenting. 





Joun Bunter v. J. A. McHarron. 


The circumstance that a slave is not a cook does not constitute a redhibitory defect, unless that qual- 
ity was the principal motive for the purchase. C. C., 2507. 

Parol evidence is inadmissible to prove that a slave sold was represented as possessing qualifications 

* mot mentioned in the act of sale. 


PPEAL from the District Court of the Parish of East Baton Rouge. The 
case was tried by a jury before Robertson, J. J. W. Seymour, for plaintiff 
and appellant. Lacy, Davidson and McHatton, for defendant. 

Campakett, J. This is a redhibitory action, instituted to annul the sale of a 
slave and for the return of the price. The vice alleged is madness. Plaintiff 
seeks the rescission of the sale on the further ground that the slave sold was, 
by a verbal contract, warranted a good cook, when in truth, she had no ac- 
quaintance whatever with cooking. There is no allegation that this quality 
was the principal motive for the purchase. 

The case was tried by a jury, and in conformity with their verdict, judgment 
was rendered in favor of defendant. 

On the trial of the cause, plaintiff offered testimony for the purpose of show- 
ing that the slave Jane, in controversy, was verbally warranted to him by de- 
fendant as a good cook, and that she was in reality totally valueless for that 
purpose, which testimony was rejected by the Judge, on the ground that the 
want of this quality not being a redhibitory vice, unless this quality formed the 
principal motive of the purchase, and there being no allegation of this fact, but 
the action being for the rescission of the sale on the ground of redhibition 
alone, such testimony could not be received. 

Another reason assigned for its rejection, is, that the agreement of the parties 
having been reduced to writing, neither one of them can be permitted to go be- 
hind the same and give in evidence a parol understanding or agreement of a 
fact not includedl in such written agreement. In these opinions of the Judge 
of the District Court we concur. The action is purely one for the rescission of 
the sale for redhibitory defects. Not being a cook, is not a redhibitory defect 
unless that quality was the principal motive of the purchase. C. C., 2507. Nor 
is there any demand for the diminution of the price, or any allegation of fraud. 

The authority of Milliken v. Andrews and others, 11 R., 242, fully sustains 
the ruling of the last point. 

The Art. 2508 prescribes that the buyer who institutes the redhibitory action, 
must prove that the vice existed before the sale was made to him, unless it 
makes its appearance within three days immediately following the sale, when 
its pre-existence is presumed. 

’ From the testimony of Dr. Deval! and his wife, who hired the slave from 
plaintiff some ten days after the sale and retained her eight months, and of A. 
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Cartle, it appears that though she acted, as it is expressed, “oddly and strangely,” | Bona = 
it did not attract particular attention, and was not noticed for a month or more. MoHattox, = 
That she refused, from religious scruples, to eat or take medicines on Fridays, 
and later, on Saturdays, saying that God had appeared to her and forbidden it. 
This, and the fact of her having on one occasion burnt her clothes, seem to have 
induced the belief on the part of the witnesses, that the girl labored under an 
aberation of mind, which they ascribed to religious enthusiasm and grief at be- 
ing separated from her children. 

If it be conceded that these speculative opinions, formed on the conduct of 
the slave, establish insanity—which is by no means clear—yet there is no evi- 
dence showing its existence at the time of the sale or for weeks afterwards. 

On the other hand, the testimony of Edger, a witness for defendant, who fre- 
quently saw and conversed with the slave at the plantation of plaintiff during 
the year succeeding the sale, establishes that, to all appearances, she was per- 
fectly sound in mind and body; that he frequently heard plaintiff speak of her 
character and qualities without complaint, except for her religious scruples. 

Ritter, another witness, states that the slave was a servant for five years in a 
family in which he lived, and that, until she left Kentucky, (which was but a 
short time before the purchase by plaintiff,) she was sound in mind and body 
and considered a very valuable servant. 

We think the evidence sustains the verdict and that there is no error in the 
judgment, which is affirmed with costs. 








H. C. Youne et al. v. Crry Banx or New Orteans et als. 


The reinscription of a mortgage as prescribed by Article 3,838 of the Civil Code, is indispensable to 
the enforcement of the mortgage against third persons. The institution of a suit on the mortgage 
or a litigation in respect to it does not dispense with the reinscription. 


PPEAL from the District Court of the Parish of East Baton Rouge, Robert- ¢ 
son, J. Dunn, for plaintiff and appellant. Morgan, for defendant. ia 
CampseEit, J. The conclusion at which we have arrived on one of the points 
presented in this case, renders it unnecessary to inquire into the many conflict- 
ing demands of the parties litigant. 

The mortgage on which the order of seizure was granted, was executed on e 
the 8th May, 1888, and recorded on the 10th of May, of the same year; and it i 
does not appear that it has ever been reinscribed. ‘ 

Article 3,338 of the Civil Code provides that “The registry preserves the z 
evidence of mortgages and privileges,-during ten years, reckoning from the os 
day of their date: their effect ceases, even against the contracting parties, if A 
the inscriptions have not been renewed before the expiration of this time, in 
the manner in which they were first made.” This article was so amended in * 
1842, as to exclude the mortgages given by the stockholders of the various tg 
property banks of the State, from the operation of the rule, requiring reinscrip- 
tion at the expiration of ten years from the date of their registry; (Acts 1842, 
p. 232), leaving it in full force with regard to all other conventional mortages 
than those excluded. 
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In 1848, this article was further amended by making it the duty of the 
Recorder on the simple application in writing of the owner, or other party inter- 
ested to erase all inscriptions of mortgages which have existed more than ten 
years without renewal. Acts 1843, p. 52. 

Under this article, it has been held that the reinscription as prescribed is 
indispensable to the enforcement of the mortgage against third. persons, and 
that in the institution of a suit on the mortgage, or a litigation in respect fo it, 
does not dispense with it. Shepherd v. N. O. Cotton Press, 2 A. 104. Mc£l- 
rath v. Dupuy, Curator, 2 A. 321. Hyde v. Bennott et al.,2 A. 799. Adle v. 
Anty, 5 A. 632. We are of opinion that prescription results from the. omis- 
sion to reinscribe within ten years from the date of its first registry. 

It is therefore adjudged and decreed that the judgment of the District Court 
be annulled and reversed, and that there be judgment in favor of the plaintiffs 
reinstating and perpetuating their injunction. The costs of both courts to be 
borne by the appellecs. 


T. G. & P. H. Morgan, for a rehearing : 


In this case, the intervenors Pike & Menard, respectfully ask of the court a 
rehearing. 

The counsel for intervenors understand the court to have decided the case on 
the ground of want of reinscription of the mortgage granted by Lilley and 
Wife to the City Bank. 

The intervenors respectfully represent that no such issue was made in the 
District Court, nor has it been made, within their knowledge, in the Supreme 
Court. That this defence, if it would avail the parties in this case, not having 
been set up by them, must be considered as waived, and cannot now be supplied. 

We respectfully urge upon the court that prescription does not apply in this 
case because, in the first place, it was interrupted : 

Ist. By the executory process issued 8th June, 1845, and there is a pact of 
non alienando in the mortgage of Lilley and Wife to the City Bank. See 
cases of Stanborough v. McCall, 4 A. R. 322, 327. 

2d. By payments made by the defendants in the executory process. 

The executory process was issued on the 8th June, 1845, and returned on 
the 17th July, 1845, with an endorsement of a credit of two hundred and fifty- 
nine dollars paid by the defendants. 

An alias order of seizure and sale issued on the 10th February, 1847; pro- 
perty seized and advertised for sale on Ist April, 1847, and sale postponed at 

uest of defendants. 

luries seizure 23d February, 1848, returned 11th March, 1848, credited 
with the sum of (1103 19) eleven hundred and three dollars and nineteen 
cents, paid by Henry Carl for the defendants. 

The seizure enjoined in this case issued for the balance due after crediting 
these payments. 

The mortgage of Lilley and Wife to the bank is dated 8th May, 1838, and 
the debt for which it was given was payable in five equal annual instalments 
from that date. C. C. 3424, 3486. 3 L. R. 262. 8 L. R. 283. 12 L. R. 455. 
1R.R. 556. 6R. 419. 8R.145, 9R. 18,118. 3 A. R. 552. 4A. R509. 

We also refer the court again to the 5th and 6th points made in our printed 
briefs, and the authorities there cited. 

In the case of King v. Hicky, 2 A. R. 367, the Supreme Court decided that 
“Prescription is an exception which the debtor and his creditors alone can 
plead, e obligation subsists until they avail themselves of the prescrip- 
tion; courts of justice cannot supply it.” And in the case of Young v. Carl, 
6°A. 412. The court say that the judgment decreeing the present plaintiffs in 
injunction, creditors of the defendant in this suit, is clearly erroneous. Then, 
if the present plaintiffs were not creditors of their mother (the mortgagor), 
they could not plead prescription, because, say the court, “ prescription is an 
exception which the debtor and his creditors alone can plead.” 

e understand the court to rest this case upon the Art. 3833 of the C. C. 
and the case of herd v. The Cotton Press Oo., 2. A. pp. 100, 113. We 
respectfully submit that the case of Shepherd refers alone to the inscription of 
mortgages, and riot to the prescription of them. 
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The defence of non-inscription cannot be made in this court, by way of argu- 7 
ment. Like all other peremptory exceptions, it must be pleaded specially. orry Bawx. a 
C. P. 346, and when pleaded in the Supreme Court, the proof of it must appear 2a 
by the mere examination of the record. C, P, 902. Ta 

For these reasons, we respectfully ask that a rehearing may be granted, 


Rehearing refused, 


PPI LOPE 


Union Banx or Lovuistana v Ira Bowman. a 


A purchaser who, as part of the consideration of his purchase, stipulated with his vendor to pay a 
debt due by him, may when sued by the person to whom the debt was due, set up the same equi- 
ties that he has against the vendor himself, The creditor and the person to whom the debt was 
due might, by consent change the relation under the stipulation and thus cut off the equities. 

C. C. 1884, 1896. 


PPEAL from the District Court of the parish of East Feliciana, Sterling, J. 
W. D. Winter, for plaintiff, cited Arnous v. Davern, 18 La. 42. Lejeune “4 
v. Hebert, 4 A.59. Carrollton Bank v. Chapman, 8 Ann. / 4 
E. T. Merrick and R. J. Bowman, for defendant and appellants : ‘a 


The bank being a stranger to the contract between Gayle and the defendant 

the consideration of that contract as to her were res inter alios acta, and she 

cannot be affected by any of the equities that may exist between the parties to 

the contract. . 

In support of this proposition the plaintiff relies on the case of Arnous v. 
g Davern et al. in the 18 La. p. 42, and the case of Lejeune v. Herbert, 4 An. 60. 4 
In the first case the defendants had assumed to pay to the plaintiffs the promi- 
. sory notes of their vendor, and they resisted their payment because a street 

upon which the lots were situated had not been opened within the time speci- . 
fied by their vendor. Nothing was said about the opening of the street in the 
contract. The decision of the court was rendered according to the rules appli- 
cable to commercial paper, as is apparent from the language of the decision: 
“Tf, instead of assuming to pay Locket's notes due at a future day, the defen- 
dants had given their own notes, payable to the order of their vendor at the 
same periods, and they had come into the hands of the plaintiffs without notice 
of any latent equity between the original parties, we are of opinion he would 
be entitled to recover. How is the case varied when the engagement is made 
directly with the present plaintiff, by whom the stipulation is accepted, especi- 
ally when nothing is said about the opening of a street within a given time ?” 
From the language of the court in this case, we think we are warranted in 
concluding that if the notes assumed by the defendants had been past due, or 
if the contracts had contained a stipulation that the street should be opened 
within a given time, the decision would have been different; for we cannot 
believe that the court would give facts as reasons in support of its decision 
unless the reverse of those facts would lead to a different opinion. This inter- 
pretation is in accordance with a decision in the case of the City Bank of New 
Orleans v. Desban et al., 1 Rob. 570, in which one of the defendants had 
assumed to pay a note in favor of a third person, and resisted its payment on 
the ground of a failure of consideration. The court sustained the defence, ; 
because the bank, although not orignally privy to the contract betwecn the ‘6 
defendant and his vendor, yet was acquainted with the consideration. It is ; 
evident that each of these cases were decided with direct reference to the com- 
mercial law. The first in favor of the plaintiff, because the notes assunied 
directly with the plaintiff were due at a future day, and the holder was not 
subject to the equities between the parties to the bill. The second was decided 
against the plaintiff, because he was informed of the consideration for which 
the bill was given. They only re-affirm a long established rule of commercial 
law, and if they were decided without reference to it, they would be irrecon- 
cilable with each other. 
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Stent, C. J. In 1833, Gayle and Wife became stockholders of the Union 
Bank to the amount of forty-eight shares, mortgaged therefor certain lands 
and slaves, and availed themselves of the credit allowed by the charter by 
obtaining a loan, for which a bond in the usual form was given. In 1834, 
Gayle and Wife sold the land and shares of stock to Bowman for $5,284. 
Bowman gave his notes for $3000, and for tne residue of the price, assumed the 
payment of the debt to the bank. He paid two instalments in 1835 and 1836, 
leaving a balance due with interest, for which, the bank now asks that the land 
be sold, and also a judgment against Bowman personally. There was a decree 
in favor of the Bank in the court below, and the defendant has appealed. 

The defence was that at the time of the sale by Gayle, a large portion of the 
land was in the possession of one Bowles, from whom the defendant was subse- 
quently obliged to purchase; that another large portion was and still is in the 
possession of one Lizzenby, and that the quantity sold was otherwise deficient. 
That Lizzenby had taken proceedings before the United States Register and 
Receiver to have the whole claim of Gayle set aside as obtained through fraud. 

At the trial the defendant offered evidence to support the above defence, 
which was opposed by the plaintiff, and excluded by the court below, substan- 
tially upon the ground that the Bank could not be affected by any equities 
existing between Bowman and Gayle, and that it was not pleaded, and did not 
appear that the defendant had even given any notice to the Bank of the equi- 
ties against Gayle. 

In this ruling we think the court erred. It is true that one in whose favor a 
stipulation is made by another, may bring an action to enforce it, though not 
a party to the contract. This is permitted by express provisions of our Civil 
Code and Code of Practice. C. P. 35. C. C. 1884, 1896. These Articles, 
however, do not estop the person making the stipulation from setting up equi- 
ties; and the right to do so must be determined by a recurrence to such gene- 
ral principies of law and justice as regulate the subject of contracts, and 
especially the contract of sale. 

Under what circumstances and for what consideration was it that Bowman 
promised to pay the debt due by Gayle to the Bank? It was in a contract of 
sale, and as part of the price of a sale. He bound himself in the quality of a 
purchaser. As between him and Gayle, the latter could not expect the fulfil- 
ment of his promise to pay so much of the price in that mode, if the consider- 
ation of the promise had totally failed, or failed to such an extent as to autho- 
rize the cancellation of the sale; and if there was a material partial failure, in 
that at least a reduction of price. Gayle warranted the title of the land sold, 
and the liability of the buyer was dependent upon the fulfilment of the war- 
ranty, and qualified by all the reservation which the law makes in favor of the 
buyers in such cases. By what right can the Bank claim an absolute charac- 
ter for a promise, which, by the very nature of the transaction, was qualified? 
Tt seems to us quite clear she cannot. The promise to pay the Bank was a 
promise sub medo—a promise to pay so much as part of the price of a sale, 
and justly subject to the defences incident to such a promise. We do not say 
that subsequent action between the person so promising and the third person 
in whose favor the promise is so made, might not change the character of their 
relations and convert the promise into a positive or qualified obligation, unaf- 
fected by the original equities. For example, if the Bank had subsequently 
dealt with Bowman as its sole debtor, and he had voluntarily assumed that 
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attitude, each agreeing that G@ayle’s liability should be waived, or if in any 
other way at the instance, or with the consent of Bowman, the Bank had been 
put in duriori casu as to its claim on Gayle, it might be just to say that Bow- 
man should pay the Bank what Gayle could not equitably demand from him. 
But we do not find in this case any such equitable considerations supervening 
to affect Bowman’s liability. The mere fact that he made two payments on 
Gayle’s bond, which were credited in account to Gayle, the stock still 
standing in Gayle’s name, and the bond and mortgage remaining unchanged, 
does not seem to us as enlarging the extent of Bowman’s liability under the 
covenant in the deed of purchase. We cannot assent to the broad language of 
the court in Arnous v. Davern, 18 La. 45; and it cannot be reconciled with 
what was intimated in Flower v. Lane, 6 Martin N. 8. 152. A very strong 
argument by analogy, in support of the doctrine we now recognize, may be 
found in Art. 711 of our Code of Practice, and in the observations of Zroplong 
on the right of the buyer, who has been evicted, to recover the price he has 
paid, not only from his vendor, but from the creditors of his vendor, to whom 
he has consented to pay it; a departure from the principles of the Roman Law 
which he founds upon the 1377th Article of the Napoleon Code, correspond- 
ing to Article 2288 of our own. See Troplong vente No. 498. 

As to so much of the defence as rests on the fact that no transfer of the 
stock has been made to Bowman on the books of the Bank, we attach no im- 
portance to it. If he desired the stock to be so transferred, he should have 
offered to comply with the requisitions of the charter in such case. Act of 
1832, Sec. 29, p. 64. 

While we think it necessary to reverse the judgment against the defendant 
personally, and remand the cause for a new trial, there is no reason to disturb 
so much of the judgment as enforces the mortgage upon the land, given by 
Gayle to the Bank. 

It is therefore decreed that so much of the judgment as decrees the seizure 
and sale of the land mortgaged to pay the balance due, as in said judgment 
stated, be affirmed, and that as regards so much only of said judgment as 
condemns the said Bowman, personally, the judgment be reversed, and the 
cause remanded for a new trial, the plaintiff to pay the costs of the appeal. 


Susan. Gitmore, Wife of C. Hubbs, v J. A. Gitmore et al. 


The petition concluded with the prayer, that the defendant and her husband be cited to answer the 
petition—it was served on the husband in person, and a judgment by default rendered against 
both. Held: The suit was brought in the manner required by Article 118 C.P. Service of process 
was made as directed by Article 182 C. P. The feigned or tacit issue resulting from a judgment by 
default, was binding on the wife and dispensed with the authorization of the Judge, which is only 
necessery in the absence of an authorization, express or implied, of the husband. ©. P. 118. C. 
C. 126, 129. Buchanan, J., Voorhies, J.. Ogden, J., and Slidell, C. J., concurring. 

The husband having failed to appear to assist his wife, in the defence of her suit, it was necessary that 
the plaintiff should have obtained from the court an order authorizing her to stand in judgment, 
Campbell, J., dissenting. 

In proceedings for partition, experts were appointed, who reported that the property could not be con - 

veniently divided in kind, whereupon the court ordered a sale at public auction. The husband, 

who represented his wife in the partition, assisted in fixing the terms of sale, and also at the sale 
itself. The proceedings were held to be regular, and the conduct of the husband regarded as an 

execution of the judgment on behalf of the wife, under Art. 612 C. P. 
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ys ree The judgment of the court ordering a partition, did not direct in what manner the partition was to 

Guwons j= »e made, nor did it appointa notary to make the same. Held: The irregularities in the form of 

the judgment of partition of the nature of those charged, are the subject of appeal, rather than 

of the action of nullity. Buchanun, J, Ogden, J., Voorhies, and Campbell, J., concurring. 
Slidell, ©. J., dissenting. ‘ 

The absolute p ohibition to sell under the price of estimation only exists in the case of minors 







PPEAL from the District Court of the Parish of East Baton Rouge, Robert- 
son, J. 
Lacey, Davidson and McHatton, for plaintiff : 


First.—The first point, upon which the plaintiffs rely, to sustain the illegali- 
ty of the proceedings is, that the husband, Charles Rudbds, not having appeared 
in the suit for partition, an order of court, authorizing his wife to appear was 
necessary before she acquired the right to stand in judgment; and that any 
decree of judgment rendered against her, until she obtained the authority 
“ legitiman standi in judicio personam,” was illegal and void. 

The necessity of an order, where the husband fails to make an appearance, 
authorizing the wife to defend the suit, was fully declared in Adley v. Anty, 
Ist Ann. 260; and in that case, it was laid down as a rule, after a full investi- 
gation of the question by the court, that where a husband fails to appear and 
assist his wife by his actual presence, such wife cannot prosecute, if she be 
plaintiff, nor defend if she be defendant, until the court has authorized her to 
do so. Anty and his wife were both defaulted; the latter afterwards appeared 
and filed her answer; a judgment was rendered against her in the lower court ; 
and yet the Supreme Court reversed the judgment and remanded the cause, 
because Mrs. Anty was not authorized to appear and defend. The opinion of 
the Supreme Court is not technical in its nature, as the District Judge seemed 
to think, nor was it made up simply to suit the facts in Adle v. Anty ; it was 
well considered; was intended to establish, or rather to confirm, an old estab- 
lished rule; and is in strict conformity to a long line of admitted authorities. 
Vide authorities referred to by Mrs. Anty’s counsel in 1 Ann. 260. Chaisson 
v. Duplantier, 10 L. R. 570. Keys and others v. Nettles, 12 L. R. 381. 

If the “ ends of justice” called upon the Supreme Court to remand Adle v. 
Anty, do they not much lounder call upon it to grant the demand of Mrs. 
Hubbs, to be heard relative to the partition ? 

We have already shown your honors, that Mrs. Hubds could not appear and 
answer the petition for partition, until she had been authorized by the court, 
and the necessary, self-evident, and irresistible conclusion is, that a judgment 
by default, made final against her, when she was without the right, legitiman 
standi in judicio personam, is illegal and void. 

Seconp.—The proceedings in partition, and the probate sale, are illegal, 
because the judgment rendered by the court, did not direct in what manner the 
partition was to be made, whether in kind, or by licitation, nor appoint a nota- 
ry to make the same. 

The judgment was rendered, Nov. 8, 1852, and upon reference to the same, 
the court will, at once, perceive that notwithstanding the plaintiffs in partition 
” pretended to have defaulted Susan Hubbs, they, neverthelcss, in the final judg- 

ment, rendered vn that day, obtained a decree covering no other ground than 
the appointment of appraisers. No partition was decreed ; the manner of the 
partition was not ‘fixed; and the notary was not mentioned, except for the 
purpose of ‘making an inventory and appraisement. Is not the judgment, in 
_ the absence of a provision, directing the manner in which the partition should 
be made, and in not naming the notary to carry out the order of the court, ille- 
gal and void? Most unquestionably it is. The Supreme Court of the State, 
in referring to a partition, not quite so careless and reckless in its compliance 
with the requirements of law, as the one under consideration, uses the follow- 
ing strong and judicious language: “The judgment not directing in what 
‘manner the partition is to be made, whether in kind or by licitation, and no 
oe notary being appointed to make the same, no further proceedings can legally 
take place thereon; cither party aggrieved by it may appeal; or be relieved 
by an appeal from the judgment homologating the partition, to be afterwards . 
‘ rendered. MeCullum vy. Palmer, 1 Rob, 513. 

The force of this position cannot be denied, and so strong is it, that the 

defendants may attempt to evade its strength, and to relieve themselves from 
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the difficulty into which it places them, by falling back upon another judgment, 
which they pretend has been rendered iu the matter. TI refer to the decree 
granted by the Judge at Chambers, upon the ex parte application of the plain- 
tiffs in partition, bearing date December 6, 1852. 

This judgment, or rather order, can be of no avail to the defendants, for two 
good, substantial and legal reasons: first, because it was not preceded by @ 
** citation,” and, secondly, it was not rendered “in open court.” It will not be 
pretended that Susan Gilmore had any notice of the application made to the 
Judge for the sale of the common property, except through the service of the 
original citation ; and as such original citation ceased to have any effect, as soon 
as the judgment of November 8, 1852, was entered up; and as Mrs. Hubbs was 
bound to know knothing after the judgment aforesaid, without another notice, 
we may safely assert that the pretended decree of December 6, 1852, was unac- 
companied by a citation. In the absence of such citation, was not the order of 
sale of December 6, 1852, and upon which the defendants rely, ex parte and 
illegal? Vide Civil Code, 1252, for an answer. Should we, however, for the 
sake of argument admit, that Susan Gilmore was, through the original citation, 
legally cited in, as a party to the proceedings and decree of December 6, 1852, 
(an admission which the court will scarcely receive even in the way of argu- 
ment,) yet we contend that such decree is illegal and of no avail, because “not 
rendered in open court.” 

Article 1252 Civil Code, provides, that the co-heirs or their representatives 
be cited in order that the form of the partition may be determined ; and the 
preceding Article (1251) makes it the duty of the Judge, before whom the ac- 
tion of partition is brought to pronounce thereon, “in preference to the ordi- 
nary suits pending before him;” and as there is no such thing as citing a party 
to appear before the Judge, out of court, and no ordinary suits can be pending 
before him, at Chambers, the conclusion is apparent, that the citation must be 
returnable in open court, and the judgment, ordering a sale, must be there 
rendered. The word “cited” in Article 1252, and the words, “in preference 
to the ordinary suits pending before him” in 1251, would be reduced to an 
absolute absurdity, if the Judge, befere whom the action of partition is brought 
could determine the form of making the same at Chambers. 

Again: Article 1022, Code of Practice, provides, “‘ that all partitions of suc- 
cession property shall be made by the Court of Probates,” not by the Probate 
Judge. There is a well marked distinction laid down in the article of the Code 
of Practice, which throws all partitions into the court, and not before the 
Judge ; and this distinction, which is in perfect harmony with the provisions of 
the Civil Code, as already shown, it is the duty of the judiciary to maintain. 

It has been intimated that had no proceedings been had in open court, rela- 
tive to the partition, the defendants would not, under such circumstances, have 
regarded the judgment rendered at Chambers, as possessing any validity ; but 
that inasmuch as a petition disclosing all the facts relative to the contemplated 
partition, had been served upon Mrs. /Zubbs, and inasmuch as she failed to 
make answer to such petition, and suffered an informal judgment to be ren- 
dered, the heirs were entitled to correct such informal and imperfect judgment 

(of November 8, 1852) by the er parte proceedings of the 6th of December. 
The error of this position is clearly illustrated by referring to an analogous 
case. Suppose that the heirs of Gilmore had instituted proceedings against 
Mrs. Hubds, upon two notes of hand, $500 each; that the petition had been 
served upon her, and that failing to answer, she had been regularly defaulted ; 
that the plaintiffs had proceeded to make such default final, and instead of 
taking a judgment upon two notes, as they had the right to do, they through 
error, or some other unknown cause, obtained a decree for only five hundred 
dollars, the amount of one note, could they apply to the court, at chambers, 
and correct their errors, and perfect their imperfections, by obtaining an ez 
parte decree, for an additional sum of $500? Most unquestionably they could 
not. How then can a similar proceeding be maintained, relative to a suit for 
partition? The principle is the same in both cases, and if the imperfect judg- 
ment for the money cannot be corrected by an order at chambers, how can an 
informal decree of partition be made perfect, by such informal proceedings? 
To permit it, would be to sanction a marked difference, where there is no good 
reason, either at law or in equity, for the slightest distinction. 

It may not be amiss to notice the view, which we are led to believe, may be 
taken relative to the Act of 1850, giving to the clerk, as the defendants main- 
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tam, the legal right to render judgments in partition. The wording of the sta- 
tute of 1850, is very loose and general in its nature, and it is a matter of ex- 
treme doubt, whether under the grant conveyed by the words “shall order 
sales of succession property,” a right to fix the mode and manner of partition 
and everything relating to such partition be granted to the clerk. Be that, 
however, as it may, it is clear that the clerk of the court is one thing, and the 
Judge another, and if judgments in partition can be rendered out of open court, 
they can be rendered only by the person, fixed by the Act of 1850, and in the 
manner, and upon the days, therein allowed. This statute gives no right to the 
Judge at Chambers to grant such judgment, and the defendant’s case is as 

in the absence of the law of 1850 as with it. It is wholly inapplicable, 
and without the least bearing upon the point in controversy. The same re- 
marks may be applied to the Act of 1853, with the additional remarks, that as 
such act was passed subsequent to the partition sale complained of by us, it 
cannot be noticed by the court. If the proceedings were illegal up to the pas- 
sage of the Act of 1853, they have not acquired legal form and validity, by its 
adoption. 

We then respectfully submit to your honors, that neither the Act of 1850, 
nor the statute of 1853, can be considered as having any bearing upon the 
point under consideration, and that the judgment of December 6, 1852, de- 
rives not the slightest assistance from those acts; that such judgment is ille- 
gal, both on account of not having been preceded by a citation, and because it 
was not rendered in open court; that your honors will consequently overlook 
that judgment, and will not permit it to enter into your consideration, in decid- 
ing upon the validity of the proceedings for partition; that you will alone look 
to the judgment rendered in open court, November 8th, 1852, and that your 
honors must declare the same illegal and void, and annul the proceedings in 
partition thereon, because it does not direct in what manner the partition should 
be made, whether in kindor by licitation, and fails to appoint a notary to make 
the same. 

Tatrp.—The sale to effect a partition is illegal, because the property was 
adjudicated at less than its appraised value. 

The whole amount of the appraisement of the plantation and slaves was 
$34,413, and the amount of the sales $28,562, showing that the property and 
slaves were adjudicated at $5,851 less than the estimation. It is true that some 
of the slaves sold for more than their appraised value, but on the other hand, 
there were others who were adjudicated for less ; for instance: 

To John A. Gilmore—Maria and Nat, appraised at $1,250, and sold for 
$1,000; Lemon, avd Maria, his wife, appraised at $150, sold for $112; and 
John, and Hester and children, appraised at $2,950, sold at $2,550. 

To Andrew C. Finly—Ren alias Bill, andhis wife and children, appraised at 
$2,350, sold for $2,270. 

The foregoing figures establish the fact, that the property and slaves sold to 
affect a partition, or at least a portion of such slaves and the real estate, were 
disposed of at a price less than the appraised value, and such being the case, 
we contend, that the sale is for that reason illegal. 

In illustrating this position, we shall endeavor to satisfy your honors, that 
where succession property is sold for the sole purpose oi effecting a partition 
among the heirs, it cannot be adjudicated at less than its appraised value. We 
are aware of the fact, that your honorable court has decided that the sale of 
property belonging to an estate, “for the payment of debts,” is not subject to 
the rules and regulations that might otherwise apply, but this principle cannot 
be invoked in the present instance, because the record contains no evidence of 
debts existing against Gilmore's estate; and to effect a partition, and not for 
the payment of debts, were the proceedings now complained of by us insti- 
tuted. That the property of Gilmore’s estate, sold as it was, simply for the 
purpose of a partition, could not be legally adjudicated at less than the ap- 
praisement, is evident, because : 

Such was the intention of the Legislature, in adopting Articles 1247 and 
1248 Civil Code. 

These articles require that an appraisement should be made in all cases— 
not alone in those cases in which minors are interested, but in all cases—in 
“every” judicial partition; and furthermore provide, that if the public inven- 
tory, was made at a time exceeding one year, it shall not serve as the basis of 
the partition, but a new appraisement must be made. 
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The Legislature, in the Articles of the Code now under consideration, could 
not have intended that property sold to effect a partition, could be disposed of 
at less than its estimated worth. Why require an appraisement, if such ap- 
praisement is to be disregarded? Why, under certain circumstances, encoun- 
ter the delay and increased expense of a new appraisement, if such new 
appraisement, when made, is to become no better than a blank sheet of paper ? 
What object, what meaning, do Articles 1247 and 1248 acquire or retain, under 
this view of the case? On the other hand, was it not clearly the intention of 
the Legislature, in adopting Articles 1247 and 1248 C. C., thereby to declare, 
that property offered for sale, for the purpose of effecting a partition, could not 
be adjudicated at less than the ascertained value of such property? Did it not 
thereby endeavor to prevent such property from being sacrificed by a sale, at 
less than its estimation, at least until the fact is brought to the attention of the 
court, for its review and decision in the premises? [s not such object a fair 
and reasonable deduction from the articles under construction! We think we 
may safely assert, that it was the intention of the Legislature, that property 
sold to effect a partition, should bring the amount of its appraisement, and the 
lands and slaves in the Gilmore succession, having been adjudicated, at less 
than their appraised value, the sale is, for that reason in addition to others, ille- 
gal and void. : 

Fourta.—The proceedings to effect the sale, and the sale itself, having been 
shown to be irregular and illegal, and not in accordance with the formalities of law 
in such cases made and provided, we proceed to establish, as a consequence of 
such informalities, that the title of the defendants is illegal, null and void. 

The court is not invested with the power of inquiring whether the plaintiff 
may have been benefited or injured, by the sale; she is entitled to the owner- 
ship and possession of her property, until she be divested of the same by her 
own consent, or by a strict compliance, in cases of forced alienations, with all 
the formalities of law appertaining to forced sales. 

The sale of minors property, or that of a succession where the heirs are ab- 
sent, must pursue the forms of law directed for its alienation, or the sale must 
be annulled. The conveyance derives its force and validity entirely from the 
law, and where that law is not followed, the authority, which stands in place 
of the owners consent, is wanting. iliott v. Labarre, 2 La. 328. Pepkin v, 
Thompson, 14 La. 272. 

One claiming title under a forced sale of property must show that all the 
formalities have been complied with, otherwise the sale will be null. 8 N. §. 
246. Delogny v. Smith, 3 L. R. 421. Morris v. Crocker, 3 L. R. 150. Spil- 
ler v. Branegard, 4 L. R. 207. MeDonogh v. Gravier, 9 L. R. 542. 

We are not ignorant that the authorities above referred to, have reference 
more particularly to Sheriffs and tax sales; but the principle upon which they 

_ were settled, is as fully applicable to partition sales, as to any other, while in 
Robinet v. Compton, 24 Ann. 847, it is laid down as a general rule, under all 
forced alienations of property, under the authority of a judicial proceeding, 
that the delays and formalities required by law, must be strictly fulfilled, under 
pain of nullity. - 


J. Joor, for defendants : 


1st. Defects in judicial proceedings such as judgment by default, can be 
cured only by appeal. C. P. 565. 9L.R.79. 10 L. R. 573. 

2d. It has been repeatedly decided by the Supreme Court, that a party who 
has, by his own negligence and laches, suffered a judgment to be rendered 
against him, cannot be allowed to sustain an action of nullity. In the suit for 
partition, Susan Gilmore had every opportunity of defending her rights in that 
matter, but by her own fault made no showing whatever; and the court will 
not allow her to obtain that which she could have asked for, by using the 
merest ordinary diligence in the suit for partition. 1 R. R. 523. 3 Ann. 646. 

3d. The defendants purchased the property in contest, sold under a decree 
of the District Court, and such purchasers are not affected by any informali- 
ties in the rendition of the decree. Even if the decree should be set aside, the 
sale under it must remain good: and the purchaser is not bound to look beyond 
the decree. 8 L. R. 412-424. 5 Ann. 437. 10 R. R. 396. 

4th. Plaintiff complains that property did not bring its appraisement. It is 
proved by the testimony of Badin, that the property sold for its fair value ; 











































































' SUPREME COURT: OF LOUISIANA, 
and comparing the sale with the appraisement, it will be seen that the 
sale of the negroes amounted to their appraisement, although some few of them 
went under their appraised value and others exceeded the same. It is, how- 
ever, immaterial whether the property brought its value or not. Since there 
were no minors interested, and the sale was made at the suit of heirs to effect 
a partition. The law requiring property to bring its appraisement, has refer- 
ence only to cases where minors alone are interested. The law is favorable to 
ot age of property, and requires no one to remain joint owner with 
another, The law grants the right to co-partners, at any time to force a divi- 
sion, and for this purpose courts will grant every facility in their power. C. 
©. 389; 2847, sec. 5; 2855, 2861, 1230 to 1244. 11 R. R. 508. 2 Ann. 966. 

5th. Plaintiff urges that she was a married woman, and for that reason, no 

judgment by default could be binding on her, without a previous order of court, 
authorizing her to stand in judgment. The citation is an order of court, and 
it would be a very singular course of procedure for a court of justice to autho- 
rize a party to obey its mandate! C. P. 179, sec. 4. The citation served upon 
the husband is a service upon the wife. C. P. 182. It is true that in one soli- 
tary instance this court decided that the wife could not answer without the 
authorization of her husband or the court. But the case was very different 
from’that now before the court. This action for partition was not an action to 
render her liable for debt, but simply to cause a separation of interest which 
had been previously held in common. Throughovt the whole of our legislative 
enactments and jurisprudence, very special care is taken to protect the rights 
of married women and minors. These two classes of persons have always 
attracted the special attention of our courts and legislatures; and if greater 
watchfulness has been manifested for the one than the other, it is in favor of 
the minor, throwing around him the shield of the court, the tutor, the under- 
tutor and the family meeting. Yet with this quadrupled vigilence to protect 
the interests of the minor, his tutor, in answering a suit for partition, needs not 
the authorization of Judge, under-tutor or family meeting. C. C. 1237, Act 
1826, p. 172, sec. 12. If the tutor should fail to answer, could not a default be 
entered against him, binding the minor? It is presumed this position cannot 
be controverted. 
_ If then the rights of the minor (which are so strongly guarded by the law) 
can be affected by the action of his guardian, what principle of law will ex- 
empt the wife from similar liability? Is she not personally more competent 
than the minor to attend to her own interests? Why then should she be 
awarded an exemption which the law expressly denies to the minor ? 

The correct interpretation of the law appears to be, that a wife eannot bea 
party plaintiff without the authorization of her husband or the court ; but she 
may be a party defendant by citing her husband with her especially in matters 
relating to partition. C. C. 1249. As plaintiff she acts without any direction 
froin the court ; but as defendant she acts under the orders of the court. 

6th. Plaintiff complains that the whole proceedings were not conducted in 
open court. Upto the appointment of experts matters are not liable to this 
objection. But in regard to what was done after that time, no opposition could 
have been made, for nothing was done which was liable to opposition, and mat- 
ters were concluded by the court under as full proof as could have been made 
in open court. 

But the law does not contemplate that the same strictness should be observed 
in matters of partition, as in ordinary action ; for it only requires that parties 
in interest should have notice of the proceedings, and there is no indication of 
the manner in which this notice is to be given. Notice to Susan’s husband 
would certainly be good as to her, and it is in evidence that he was fully aware 
of all the proceedings. 

C. C, 1258-59-61. C. P. 1027. 

As to jurisdiction of court. Dig. 1852, p. 339, s, 34, 

7th. But even if the court rendered the decree of partition improperly, the 
plaintiff is too late in seeking redress. A party residing in the parisi:, who suf- 
fers a decree to be rendered against him, without opposition, and allows that 
decree to be executed upon his property, cannot avail himself of the action of 
nullity, although he had not been qualified to appear in the suit, where judg- 
ment was rendered against him. C P. 612. 2L,R. 265. 18 L. R. 431, 512. 
, 8th. The plaintiff cannot have the probate sale rescinded, unless the whole pro- 
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perty can be placed in the position it was prior to the sale. But by joining in 
the sale of the land to John D. Baker, she has put it out of the power of 
self or the court to do this. 2 R. R. 20. C.C. 1786. * 

The probate sale is a contract in its nature requiring the consent, either ju- 
dicial or otherwise of parties, and is susceptible of ratification, in the same 
manner as any other contract. This ratification may be effected either expressly 
or tacitly. This has been done in this case, by the act of the plaintiff in sign- 
ing the deed of sale (with her husband) to baker. The probate sale is one sin- 
gle contract and the ratification of a part thereof, precludes her from all rights 
of nullity which she might otherwise have had. C. C. 1789, 2252. 6 L. R. 
586. 2R.R.20. 5 R. R. 254. 2 Ann. 375, 912. 4 Ann. 148, 


J. W. Seymour, for the purchasers : 


Innocent purchasers at a sale made under the authority of a court of justice, 
will be protected, even though it may emery mg appear that the proceedings 
were informal. We are taught to respect the decrees of our courts. We are 
taught that they are the guardians of our rights. Must a who is not 
learned in the law, go behind the decree of the Judge? We think not. A 
<9 Jacie judgment is all that he need ask for. 8 L. R. 424. Ann. 487. 1 

878. 

This is an action for nullity. It is a suit to set aside a judicial decree and a 
judicial sale. The Code of Practice prescribes the causes for which actions of 
nullity will lie. Is such acase as this included among them? C. P. 606 et seg. 
On the contrary it is expressly excluded. 

It is said that a judgment rendered against a party without having been cited, 
or against a defendant not competent to appear, may be set aside, unless the 
party were present in the parish, and suffered the judgment to be executed. 
C. P. 612. 

This point is so conclusive as to need no comment. 

Defects in judgments, such as want of appearance or default, can only be 
remedied by appeal and not by action of nullity. 9 L. R. 79. 

The action to annul a judgment must be confined to the parties to that judg- 
ment. 12 L. R. 394. 9 R. R. 191. 


Bucuanan, J. This is a suit to annul a judgment of partition and a sale 
made under the same; also for a partition of the property thus sold, between 
the plaintiff and her brother and sisters, the defendants, as joint heirs of their 
father and mother. 

The action of nullity has three grounds, as stated in the argument of plain- 
tiff in this court: 

1st. That in the suit in which the judgment was rendered, that is sought to 
be annulled, there was no order of court authorizing the present plaintiff, de- 
fendant in that suit, a married woman, to appear and defend the action. 

2d. The proceedings in partition, and the probate sale, are illegal, because the 
judgment rendered by the court did not direct in what manner the partition 
was to be made, nor appoint a notary to make the same. 

8d. The property was adjudicated at less than its appraised value in the in- 
ventory. 

I. The petition in the suit of John A. Gilmore and others v. Susan Gilmore, 
wife of Charles Hubbs, states that the petitioners, four in number, and the 
defendant, their sister, were the children and sole heirs of John Gilmore, 
deceased, in 1834; that all the parties were of full age, and that the petition- 
ers required a judicial partition of the estate of their ancestor, the defendant 
having refused to give her consent to an amicable partition. The petition (filed 
in October, 1852) concludes, “that the said Susan Gilmore, and her husband, 
Charles Hubbs be cited to answer this petition, and for general relief.” A cita- 
tion was issued by the clerk in that form, which was served upon Charles 








Hubbs in person, and judgment by default entered against him and his wife, 
they failing to appear and answer. 

This case differs from that of Adle v. Anty and husband, 1st Ann. 260, re- 
lied upon by the plaintiff, inasmuch as the judgment by default against the 
husband and wife, in the case of John A. Gilmore v. Susan Gilmore, wife of 
Hubbs, was never set aside by the filing of an answer; neither Mrs. Hubbs nor 
her husband made any appearance. Whereas in the case of Adley. Anty and 
husband, the judgment by default taken against husband and wife, was set 
aside, upon the wife alone appearing and filing an answer. ‘ Upon that issue,” 
says the court, “ the plaintiff went to trial, without taking the necessary steps 
to have the wife authorized to contest the suit, and judgment was rendered in 
his favor.” So, in the case of Keys v. Nettles, 12 L. R. 881, the married 
woman filed a petition in her own name and without the assistance of her hus- 
band. In both instances, the cause was remanded to be proceeded in accord- 
ing to law. But here, the suit was brought in the mode required by Article 
118 of the Code of Practice, which provides, ‘‘ when one intends to sue a mar- 
ried woman, for a cause of action relative to her own separate interest, the suit 
must be brought both against her and her husband.” Further, the service of 
process was made as required by Article 182 C. P., which says, “if the defen- 
dants are husband and wife—it will be sufficient to deliver one single citation 
and one single copy of the petition, to the person representing the defendants.” 
The following was the language of the court in Chiasson v. Duplantier, 10 L. 
R. 574: “In the case of Laws v. Chinn, 4 Martin N. S. 888, this court held, 
that the husband and wife, being co-plaintiffs, his authorization to her clearly 
resulted from his joining in the suit, in which he had no other interest than to 
assist her in asserting her right. In the present case, she was co-defendant 
with her husband, and it is difficult to perceive any difference in principle 
between the cases. In the first, she became a party by petition; in the last, 
by citation and answer.” This decision appears to be a case in point; the only 
difference in the facts being, that instead of an answer filed by the husband 
and wife, as in Chiasson v. Duplantier, there was in the case at bar, a tacit 
joinder of issue by the judgment by default taken against husband and wife. 
C. P. 361. This tacit or feigned issue was binding upon the wife, and dis- 
pensed with an authorization of the Judge, which only becomes necessary in 
the absence of an authorization, express or implied, of the husband. C. P. 
118. ©. C. 126, 129. 

IT. Upon the second point, we have considered that irregularities in the form 
of the judgment of partition of the nature of those charged, are the subject of 
appeal, rather than of the action of nullity. The judgment of the 6th of De- 
cember, 1852, seems, however, to be regular. It follows the prayer of the 
petition ; recites that experts have been appointed, who have reported that the 
property could not be conveniently divided in kind; and orders a sale at pub- 
lic auction in conformity to article 1261 of the Civil Code. 

An equitable consideration against disturbing that judgment arises, also, 
from the conduct of the plaintiff's husband, who represented her, in relation 
. thereto. It is proved that he assisted her in fixing the terms of the sale, and 
also at the sale itself. This was not merely a passive, but an active execution 
of the judgment, and would seem to be within the the purview of Article 612 
of the Code of Practice. 

‘TIL It is objected, that some portions of the property were sold at prices 
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below the estimation in the inventory. But all the parties to the partition were 
of full age. The absolute prohibition to sell under the price of estimation, only 
exists in the case of minors. ©. C. 887. See also on this point, 11 Rob. 508. 
2d Ann, 966. 

Besides, the principal item of property thus sold, the Gilmore plantation, 
was afterwards re-sold at private sale by consent of all the parties, plaintiff 
joining in the same as vendor, for a largely increased price. C. C. 1268. 

There is a bill of exceptions in the record, to the exclusion of testimony 
offered by plaintiff, to prove that slaves had risen in value since the sale under 
the judgment of partition. Had this fact been proved, it would not have 
changed our conclusion in this case, and the exclusion of the evidence is there- 
fore unimportant. 

Judgment affirmed. 


Campsett, J. As to whether, under the circumstances, the wife had capa- 
city to stand in judgment. 

The husband having failed to appear to assist his wife in the defence of her 
suit, I think it was necessary that the plaintiff should have obtained from the 
court an order authorizing her to stand in judgment. 


Stwett, C. J. I concur with Judge Buchanan on the first point discussed 
in his opinion. 

My impressions are against his views on the second point. The proceedings 
might have been held irregular on appeal. ButI do not think the irregularities 
such as to authorize an action of nullity and set aside the sale. Moreover, there 
was laches on part of plaintiff, and no equitable reason is shown to disturb the 
sale, and the concurrence of the husband increases the equity in favor of the 
purchasers. 9 L. R. 79. 10 L. R. 573. 1 R. R. 528. 3 Ann. 646. 13 
L. R. 481. 5 Ann. 255. 3 Ann. 664, 





Succession or GavuLpEN.—Opposition or Reynoitps, Byrne & Co. 


R. B. & Co. obtained judgment against G. issued an execution under which the Sheriff seized a tract 
of land and advertised it for sale on a day stated. By consent of the parties the day of sale was 
postponed; G. died, and his administrators sold the land which had been seized. Held: that as 
there was nothing to show that the property continued to be under the operation of the seizure 
until the opening of the succession the seizing creditor had no lien on the proceeds of sale. 


PPEAL from the District Court of the parish of East Feliciana, Sterling, J. 
E. T. Merrick, for opponent and appellant. Bowman, for appellee. 

Ocpex, J. This is an opposition to a tableau of distribution. Reynolds, 
Byrne & Co. obtained a judgment against Wade H. Gaulden, which was parti- 
ally executed by taking a twelve months’ bond on the 5th of November, 1842. 
On the 19th of April, 1847, an execution having been sued out on the twelve 
months’ bond, two tracts of land were seized by the Sheriff to satisfy the same. 
On the 4th of June, 1847, the day fixed for the sale, the parties in execution 
agreed to its postponement to the first Saturday of the ensuing month. Gaul- 
den consented to a further postponement to the first Saturday of September, 
and waived the usual advertisements. There appears to be no evidence of any 
other agreement between the parties in relation to the sale of the property 
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or under seizure. There is a credit of $106 endorsed on the execution by the 
plaintiffs’ attorney on the 22d of October, 1847. According to the Sheriff’s 
certificate, the execution was returned on the 6th of September, 1850, on 
account of the defendants’ death, as ordered by the plaintiffs’ attorney. There 
is an admission in the record, that the land thus seized, was sold at the pro- 
bate sale of the succession on the 2d of February, 1850, for the price of $800, 
on a credit of one and two years, and that $458 thereof had been realized by 
the administrators. 

The plaintiffs claimed a privilege to be paid in preference to the other credi- 
tors out of the proceeds of this sale by virtue of the alleged seizure, and pray- 
ed to be accordingly ranked on the tableau. They are appellants from the 
judgment of the District Court rejecting their demands. We think that the 
Judge a quo did noterr. Nothing shows that the property continued to be 
under the operation of the alleged seizure until the opening of the succession. 
It is unnecessary for us to express any opinion, whether the privilege accorded 
under Article 722 of the Code of Practice to the seizing creditor, may be kept 
alive by the mere postponement of a Sheriffs’ sale from time to time to an 
unusual period, by consent of parties, so as to affect the rights of other creditors 
of the seized debtor. 

It is threfore ordered, adjudged and decred that the judgment of the Dis- 
trict Court be affirmed with costs in both courts. 








Mayor anp Councit or THE town or Bayou Sara v. C. E. Toorazn. 


The 7th Section of the Act of the Legislature of the 18th March, 1850, incorporating the town of 
Bayou Sara, authorizes the imposition of one tax upon a store in which goods are retailed, and 
not as many distinct taxes as there are distinct kinds of goods retailed in the store. 


PPEAL from the District Court of the parish of West Feliciana, Sterling, J. 
U. B. & E. Phillips, for plaintiffs. Brewer & Collins, for defendant and 
appellant. 

Bucuanax, J. This is an appeal from a judgment for sixty-nine dollars, 
involving a question of the constitutionality and legality of taxes imposed by a 
municipal corporation. 

The town of-Bayou Sara was incorporated by Act of the Legislaturg of the 
18th March, 1850. (Session Acts, page 76.) 

By the 7th Section of that Act, the Mayor and Council of the town of Bayou 
Sara “are authorized and empowered to lay and collect a yearly tax on all pro- 
perty, slaves, professions, capital and buildings, also upon all taverns, grog-shops, 
retailing stores, commission merchants, public houses, and also upon all public 
drays, carts, and wagons; and also to lay and collect such other taxes within 
the.limits of said town, the imposition and collection of which may not be 
inconsistant with the Constitution and laws of this State, for such amounts as 
the Mayor and Council may deem necessary, observing, however, equality in 
the assessment and collection thereof.” The defendant keeps one retailing 
store in Bayou Sara, in which a general assortment of goods is sold, a& usual 
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in country places: and he has been assessed in six distinct taxes upon said Maron or Ragoo 





retail store for the year 1852, as follows: “- a 
For vling liquors, Wie ee ie ee a a a 
dry-goods, - - - - - 20 00 E 
a “ groceries, - - - - - -* 14 00 
a “ hardware, - - - - . 7 00 oo 
t SR 2 ee eee ‘ 
4 “* saddlery, - - - - - - 7 00 3 
Ted, - - te we OS 


and he prosecutes this appeal from a judgment condemning him to pay the 
said taxes, on the ground that the same are illegal. 

The Statute quoted above authorizes the corporation of Bayou Sara to lay 
and collect a yearly tax on retail stores. This only authorizes the imposition 
of one tax upon a store in which goods are retailed, and not as many distinct 
taxes as there are distinct kinds of goods retailed in the store. Such taxation 
is manifestly oppressive. The subdivision of the object taxed might be carried 
to any conceivable extent, if this system were once recognized as correct under 4 
the law—thus instead of selling liquors, the party might be taxed for selling 
brandy, wine, gine, whiskey, &c., and instead of dry-goods, for selling linens, 
cottons, woollens, silks, &c., ad infinitum. Certainly, this did not enter into : 
the contemplation of the legislator. BS 

The municipal ordinance in virtue of which these taxes have been claimed is 
before us, and appears to have provided for the taxation of every possible kind 
of store—rating dry-goods stores at so much, groceries at so much, &c. We 
do not understand this ordinance as sanctioning a cumulation of all these dif- ai 
ferent assessments upon one store, contrary to the charter above quoted. The 
assessor would have been simply justifiable in imposing the highest rate of 
taxation applicable to the store, supposing its stock of goods to have been 
entirely composed of either one of the numerous articles comprised in its assort- 
ment. He has not made a selection, and we cannot do so. Our duty is con- 
fined by the Constitution to pronouncing upon the legality of the tax as as- 
sessed. 

It is therefore decreed, that the judgment appealed from be reversed; that 
there be judgment for defendant, as in case of nonsuit, and that all costs be 
paid by plaintiffs and appellees. P 








Succession oF Justin Petit. 


In contestations concerning the administration of successions, the Code gives the prefenence to cred- 
itors over those who are not. Art. 1089, 1114. 
A special agent or attorney in fact of a creditor is not entitled to a preference ovemstrangers. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. Burk, 


for Lafon, appellant. Sherborne, for Guzman. 
Voorutgs, J. This is a contest between two applicants for the administrator- 
ship of the succession of Justin Petit, deceased. On the 28th of September, 1858, 
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mz or Raymond Lafon filed his petition praying for the appointment. The usual 

order for public notice thereof, was granted by the Clerk of the Court. On the 
8d of October following, a similar application was also filed by Gabriel Gueman. 
Neither of the applicants alleged himself to be a creditor of the succession. On 
the 7th of the same month Guzman filed an application in which he claimed 
the preference over his competitor on the ground of his being a creditor of the 
succession. On the same day, Za/on filed a supplemental petition, setting forth - 
the nature of his demand as a creditor, founded on J. Petii’s written acknowl- 
edgement of indebtedness to Doussau in the sum of $800, and by the latter 
transferred to him on the 6th of October, 1853. Six days after, @ueman filed 
two notes signed by the deceased, payable to the order of P. Langlumé and en- 
dorsed as follows, to wit: ‘Par procuration de P. Langlumé, G. Guzman.” 
Thus it is obvious that Guzman held the notes as agent, and not as endorsee. 
On this state of facts Guzman was appointed administrator of the succession, 
and Lafon has appealed. 

We think the District Court erred. It is shown that Zafon was a creditor 
under the alleged transfer from Doussau, the verity of which does not appear 
to have been impugned. In contestations concerning the administration of suc- 
cessions, our Code, Arts. 1089, 1114, gives the preference to creditors over those 
who are not. A special agent, or attorney in fact, of one or more creditors, is 
not entitled to a preference over strangers. Even on the hypothesis that Za- 
Jon’s claim as a creditor was unfounded, still, as the first applicant, he was 
clearly entitled to the appointment ; the opposition of the other could only be 
sustained on the ground of his having a better right. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court:be avoided and reversed, and that this case be remanded for further 
proceedings according to law, with instructions to the Judge a quo to proceed to 
the appointment of Ragmond Lafon as administrator of the succession of Justin 
Petit, deceased, as the law directs; and it is further decreed that the appellee, 
Gabriel Guzman, pay the costs of his opposition in both courts. 








Cuartes McMicxen v. Tuomas G. Morean, Executor, et al. 


A judgment dissolving an injunction which restrains an execution, relieves the execytion of the 
restriction, and the property being already under seizure, no further notice of seizure is necessary. 

An error in the advertisement not calculated to mislead, affords no ground for an injunction. 

A judgment rendered between the parties, dissolving a prior injunction, is a bar to any enquiry into 
the grounds for injunction existing anterior to that judgment, and of which the party might then 

have availed himself. 


PPEAL from the District Court of the Parish of East Baton Rouge, Bay- 
lies J., holding a special term to try the cases in which Robertson, J., had 
been recused. Brunot, for plaintiff and appellant. 7. G. Morgan, for defend- 
ant. 
Ocpenx, J. The injunction obtained by the plaintiff in this case is the sequel 
of the judgment rendered in the lower Court in the suit of McMicken v. Mazent, 
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executor, which was before this court on appeal, and is reported in 8 An. R. p.—.* 
The plaintiff having taken only a devolutive appeal from the judgment dissolving 
the first injunction, the defendant, as executor of Cavallier, proceeded under the 
seizure which had been previously made, to cause the property to be sold, when 
this second injunction was obtained on the same grounds alleged in the petition 
for the first, with the following additional grounds based on the subsequent 
proceedings: 

Ist. That no executor could be prosecuted, if at all, except in the suit and 
under the judgment rendered in the case where the petitioner was plaintiff. 

2d. ‘That no legal or sufficient notice of the seizure had been given. 

8d. ‘That the Sheriff had not given a legal notice for the appointment of ap- 
praisers. 

4th. That the property was not correctly advertised for sale. 

The first and second of these grounds may be disposed of by remarking that 
the only judgment rendered in the suit to which the plaintiff was a party, was 
one dissolving his injunction, by the effect of which the execution enjoined was 
let loose, and the property being already under seizure, no further notice was 
necessary. The third ground of illegality is disproved by the evidence, which 
shows that the notice to appoint appraisers was served on an agent of the plain- 
tiff, and was also posted up in the Clerk’s office. 

The fourth and last objection made on the ground that there was no legal and 
sufficient advertisement and description of the property for sale, does not pre- 
sent any sufficient ground for énjoining the sale. The error was not calculated 
to mislead any one, as the property was described by its boundaries and the 
error was only in one and the first advertisement of the sale for cash, having 
been corrrected in the subsequent advertisements. The description of the pro- 
perty was correctly made in conformity with the partition which had been 
effected subsequent to the seizure and during the pendency of the injunction. 

The peremptory exception pleaded by the defendant against all the matters 
embraced in the first suit, and again set up in the present one, was properly 
sustained. The judgment rendered between the parties, dissolving the first 
injunction, was a bar to any enquiry into the grounds for injunction existing 
anterior to that judgment, of which the party might then have availed himself. 

It appears to us the injunction was obtained on insufficient grounds, and that 
it was resorted to, improperly, for the purposeof securing the advantage of a 
suspensive appeal from the judgment on the first suit, without giving the secu- 
rity required for such an appeal. 

The Court below did not err in dissolving the injunction. 

In consequence of the judgment rendered in the case of McMicken v. Mazent, 
executor; reducing the amount for which the execution could issue, which, how- 
ever is not in evidence, the plaintiff may be equitably entitled to a reduction of 
the damages and interest awarded by the judgment. 

It is therefore ordered, adjudged and decreed, that the judgment of the Court 
below be affirmed with costs and without prejudice. 





*The case referred to in the text involved the question of good faith of the plaintiff: and as this 
depended exclusively on facts, it was not reported.—Rep. 























































Tue State v. McCrananan. 


A party applying for a new trial cannot prove by witnesses the charge of the Judge to the jury. Ob- 
jections to the charge of the Judge should be made before the jury retire. 

It is sufficient if the indictment, in charging the offence, states all the facts and circumstances com- 
prised in the definition of the offence as given in the statute, so as to bring the defendant clearly 
within its provisions. 


PPEAL from the District Court, of the Parish of Caddo, Spofford, J. 
I. E. Morse, Attorney General, for the State. Land & Harper and Helm, 
for defendant and appellant. 

Campsewt, J. The defendant was indicted under the 23d Sec. of-the Act of 
May 4, 1805, for unlawfully, on purpose and of his malice aforethought, disa- 
bling the hand of Andrew Hart, with the intent in so doing, of disabling the 
said Hart. 

The defendant was found guilty and sentenced to imprisonment at hard labor 
for two years. 

From this sentence, after ineffectual attempts to obtain a new trial and to 
arrest the judgment, this appeal has been taken. 

The application for a new trial is based on what is alleged to have been an 
improper charge of the Judge to the jury. On the trial of the motion, the ac- 
cused offered witnesses to prove the charge of the Judge. Their testimony was 
rejected ; and to this defendant excepted. This testimony was properly exclu- 
ded. No instructions appear to have been asked, nor objections urged, nor 
reservations made, nor bill of exceptions taken or tendered to the charge of the 
Judge, before the jury retired. 

If not satisfied with the charge, objections should have been urged before the 
jury retired, to enable the Court to correct any erroneous instructions which it 
may have given. This not having been done, the alleged error cannot be exa- 
mined. 

Buel vy. Steamer New York, 17, La. 541. To trust the charge of the Court 
to the doubtful and fallible memory of the by-standers, would be improper and 
a dangerous innovation. 

It is urged in arrest of judgment, that the indictment is defective, it not con- 
taining a certain description of the offence, the instrument or means used in 
disabling the hand not being stated, nor the injury done, set forth with suffi- 
cient particularity. In other words, that there is no statement of the weapon 
used or description of the wound inflicted. 

It is contended by the counsel of the prisoner that the offence charged is the 
common law offence, of mayhem, and that, in obedience to the general rule of 
criminal law, which requires that the special manner of the whole fact should 
be set forth with certainty, the indictment would have contained a certain state- 
ment of the instrument or means used and the nature of the injury, and this, 
not as a matter of mere form, but of strict law. > 

If the indictment were for mayhem, as known tothe common law, theprinciple 
invoked would be applicable, and require the arrest of judgment. This, how- 
ever, is not the case. The statute on which the indictment is formed is in the 
following words: “If any person or persons, on purpose and of malice afore- 
thought, shall unlawfully cut or bite off the ear or ears, or cut out oralisable 

















the tongue, put out an eye, while fighting or otherwise, slit the nose or a lip 
cut or bite off the nose or lip, or cut off or disable any limb or member of any 
person, with intention in so doing, to maim, disable or disfigure,” &c. This 
statute creates distinct offences which it defines, most of them differing materi- 
ally from the common law offence of mayhem. To disfigure, is made as penal 
as to disable; and against the injury toa part of the body not necessary to 
one’s defence, is denounced the same penalties as are inflicted for disabling a 
member necessary for his defence in fighting. 


If the statute had adopted the common law offence, by affixing a penalty to 
mayhem, without otherwise defining the crime, all the common law require- 
ments should be followed in the indictment. State v. Abrence, 4 Port., 397; 
State v. Slidman, 7 Port., 495. Thus the statute of 1805 affixes the punish- 
ment of death to wilful murder, without attempting to define the crime, and 
here, no doubt, a description of the manner in which the party came to his 
death, the means, the weapon used, if any, the description of the wound would 
be essential; but in an indictment under a statute, it is sufficient if the indict- 
ment, in charging the offence, follows the statute; that is, that it states all the 
facts and circustances comprised in the definition of the effence as given in the 
statute, so as to bring the defendant clearly within its provisions. 

The general rule is, (and this, whether the indictment be under the common 
law, or for an offence created by statute,) that the special manner of the whole 
fact ought to be set forth, with such certainty and so specifically, that it may 
judicially appear to the Court that the indictors have gone on sufficient pre- 
mises, to enable the Court to.know what judgment is to be pronounced on con- 
viction ; that the defendant may clearly understand the charge he is called upon 
to answer, and that posterity may know what law is to be derived from the re- 
cord. 2 Hale, 188,184; Hawk. b. 2, c. 25,s, 87; Lambert v. The People, 9 
Cow., 578. 

If the circumstances are constituent parts of the offence, they must be set 
out; but where the crime exists without them, this is not necessary ; though 
from the precedents, it would seem to be the usual practice of the pleaders. 
Camp., 688. For example: It was held in the case of the State v. Dent, 3 Gill 
& John., 8, that in an indictment for an assault with intent to murder, it is not 
necessary to state the instrument or means made use of by the assailant to 
effect the murderous intent; that the means of effecting the criminal intent, or 
the circumstances indicating the design with which the act was done, are mat- 
ters of evidence to the jury to demonstrate the intent, and not necessary to be 
incorporated in the indictment. 

In the case of the State v. Briley, 8 Port., 473, which was an indictment under 
the Alabama statute for an assault and disabling the arm of the party injured ; 
Goldthwarte, J., says: “‘The statement of the assault and battery with the 
stick and breaking the arm” (the weapon and means used and the character of 
the injury) “are but a history of the violence, which could have been omitted.” 
It would, says the same Judge, at all times, be exceedingly difficult to frame an 
indictment with a view to a specific description of the exact injury sustained. 
This precision of description is as unnecessary as it is dangerous in the indict- 
ments on statutes; and all that the law requires is a description of the offence 
in the words of the statute creating it. Arch: C. L., 52. 

Under our statute, the offence is complete if a person on purpose and of 
malice aforethought, unlawfully disables any member of another person, with 
28 
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intent to disable him. It is immaterial by what means, or with what instrument, 

. the injury is effected, or the nature of the wound. If it in effect disables, it is 

sufficient. The weapon used, etc., may aid at arriving at the intent, but, as has 

been seen, this need not be alleged. People v. Bush. 4 Hill’s (N. Y.) 183. 

_ ‘The essentials of the offence, as defined in the statute, are set forth in the 
indictment fully and with precision. We therefore concur in the order of the 


District Judge, refusing a new trial and overruling the motion in arrest, and 
decree that the judgment appealed from be affirmed, with costs. 





Mary Ann Giuiwore v. Menarp & ViGNneaup. 


A mortgage granted by one of the heirs on his individual share of the property belonging to the suc- 
cession, cannot effect the right of the other heirs to demand a sale of the property to affect a par- 
tition. 


PPEAL from the District Court of the Parish of East Baton Rouge, Robdert- 
son, J. J. W. Seymour and J. Jones, for plaintiff. @. 8. Lacey, for defen- 
dant and appellant. 

Ocpen, J. The defendants obtained an order of seizure and sale, which the 
plaintiff enjoined as purchaser and third possessor of the property seized. The 
plaintiff derived her title from a judicial sale of the succession of John Gil- 
more, made to effect a partition among their heirs, and the defendants had a 
special mortgage on the undivided interest of one of the heirs, which they 
sought to enforce, notwithstanding the judicial sale, which they assumed the 
right to treat as a nullity, on the ground of certain defects and irregularities in 
the proceedings, by virtue of which the sale took place. 

The alleged nullities are the same which were made the ground of an action 
on the part of one of the heirs to set aside the sale in the case of Susan Gil- 
more et al. v. John A. Gilmore, ante p. 197, in which, by the final judgment 
of this court, the validity of the sale has been maintained. We are of opinion 
that the mortgage granted by one of the heirs on his undivided share of the 
property belonging to the succession, could not affect the right of the other 
heirs to demand a sale of the property to effect a partition. 

The debt for which the order of seizure and sale issued, was paid to the de- 
fendants by their debtor, after the injunction was obtained, and by consent of 
parties, an order entered perpetuating the injunction, with a reservation to 
both parties to claim damages and costs upon the issues made in the suit. 

The court below did not err in the judgment finally rendered, perpetuating 
the injunction at the costs of the defendants. 

The judgment is therefore affirmed, with costs. 










































Euiza Scorr et als. v. R. S. Key. 





Where the administrator received letters of administration, inventoried the property, and enter- 
ed upon his administration in good faith, believing the property te belong to the succession of the 
deceased, he should be sued by a party setting up title to the property, as administrator, and not 

personally. 






PPEAL from the District Court of the Parish of Carroll, Perkins, J. 

Short & Parham, and F. M. Goodrich, for plaintiffs. Lowis Selby, for 
defendant and appellant. 

Suet, C. J. The plaintiffs allege they are heirs of Samuel Eetill and, as 
such, claim from the defendant the delivery of certain slaves left by the de- . 
ceased in the parish of Carroll, at his death, compensation for the reasonable a 
value of their services while in the possession of defendant until their delivery, ¥ 
and the value of certain movables of said deceased, which it is alledged the 
defendant has sold. The petition suggests that the defendant pretends to hold 
as administrator of William Estill, deceased, but says the latter was incapable 
of inheriting from his natural father Samuel, and treats the defendant as a 
mere wrong doer, liable in his personal capacity. 

The defendant pleaded as an exception to the action, that he could not be 
sued personally, but only as administrator, in which capacity alone he had re- : 
ceived possession of the property. 

This exception was, we think, improperly overruled by the District Judge ; % 
but for its better understanding, a statement of the facts is necessary. “a 

Samuel Estill was formerly a citizen of Arkansas, and was living there in 
1835 with William, his natural child, when a statute was passed by the State 
of Arkansas in these words: “ Be it enacted, &c., That William, the infant “ 
son of Samuel Estill, be, and he is hereby made the legal heir and representa- 
tive of the said Samuel Zetill, in as full and ample manner as though he had 
been such from his birth; and he shall be capable of inheriting the estate of 
the said Samuel Zstill, in as full and ample a manner as though the said Samuel 
Estill had been married to his mother at the time of his birth, and the said 
William shall hereafter be called and known by the name of William Zetill. 

This act shall be in force from and after its passage.” 

Some years after this, Samuel came to Louisiana, acquired a domicil in the 4 
parish of Carroll, and there died in 1849, leaving in said parish an estate con- : 
sisting of lands, slaves, cattle, furniture, &c., which were inventoried in that as 
parish, and are the subject of the present controversy. In the same year, let- 
ters of administration were granted to William Estill, who, in that capacity, 
took possession and administered the estate. He filed soon after an account of ¥ 
his administration, suggesting in his petition that he was the sole heir of the a 
deceased, and praying that his account be approved and his official bond dis- 
charged. A judgment approving his account, and discharging him as adminis- 
trator, was rendered and signed by the clerk of the court. However informal 
this may have been, it is manifest from the evidence that William subsequent- 
ly believed himself to be and acted as owner, and remained in possession of the 
whole estate until his death, in the same parish, in 1850; when 2. S. Key was 
appointed his administrator, and the property thus found in possession of Wil- 
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liam at the time of his decease was tnventdried, as cilia William's 
succession. The evidence authorizes the conviction, that Key received his let- 
ters of administration, inventoried the property, and entered upon his adminis- 
tration, in good faith, believing the property to belong to the succession of 
William Estill. It is proper to add, that in this capacity, he has paid debts 
of William's succession, and incurred liabilities as administrator. 

Under these circumstances the action of revendication and for account, 
should, in our opinion, have been brought against Key in his capacity of ad- 
ministrator, and against the heirs of William Estill, if any there be (C. P. 
128); and the plaintiffs have no right to treat Key as a mere trespasser, even 
supposing that William Estill was not the lawful heir of Samuel, upon which 
point we express no opinion. 

It is therefore decreed, that the judgment of the District Court be reversed, 
and that there be judgment as in case of nonsuit; plaintiff paying cests in 
both courts. 





W. Wuireneap, Receiver, v. T. R. Wizey. 


The nullity resulting from a judicial sale on which the price bid does not exceed the prior conven- 


tional mortgages is relative only. 

Article 684 of the Code of Practice declares thatif the price bid at the Sheriff’s rale does not exceed 
the amount of mortgages having a preference over the seizing creditor, “ the adjudication shall be 
null.” This is a prohibitory law, and whatever is done in contravention of a prohibitory law is 
void, although the nullity be not formally pronounced by the law itself. Buchanan, J., dissenting. 

A purchaser in good faith, to whom property has been adjudicated, for a price less than the mort- 
gages, having a preference over the seizing creditor, can not be compelled to give up the property 
without being refunded the price which he has really paid. Buchanan, J., dissenting. 


PPEAL from the District Court of the parish of Madison, Perkins, J. 
Stockton & Steele, for plaintiff. Stacy 4 Sparrow, for defendant. J. B. 
Bemiss, curator ad hoc, for Latham. 

Suet, C. J. The plaintiff obtained in May, 1845, a judgment against 
Nicholson Barnes, which was recorded in the parish of Madison in June, 1845. 
In 1850, he brought this action, in which he claims a judicial mortgage upon a 
tract of land in the parish of Madison, in possession -of Wiley. 

Wiley bought the land of Harvey Latham in 1849; and Latham bought in 
February, 1845, at a sale made by the Marshal of the United States upon a 
judgment and fi. fa. in the suit of Putnam v. Barnes. Latham paid the amount 
of his bid, took possession, and received a deed from the Marshal, which was 
recorded in February, 1845. 

It is said the Marshal’s sale was a nullity, because the price bid did not 
exceed a prior conventional mortgage. It was not an absolute nullity, and 
neither the defendant in execution nor the mortgage creditor have ever 
objected. On the contrary it appears from the evidence that both consented, 
and a few days after the Marshal’s sale the holder of the mortage, in pursu- 
ance of a previous understanding, executed a release of the mortgage so far as 
it bore on the land bought by Latham. 
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Under these circumstances we think there was a divestiture of Barnes’ tite, 


, accompanied by registry and possession, before the plaintiff recorded his judg- 


ment, and therefore his claim of judicial mortgage upon the land in question 
was properly refused. See Whitehead v. Gaines. 

It is proper to observe that the petition contains no charge of fraud, and 
does not present a case of the revocatory action. 

Judgment affirmed, plaintiff to pay cost of appeal. 

Bucuanay, J. dissenting. The Article 684 of the Code of Practice declares 
that if the price bid at the Sheriff’s sale does not exceed the amount of mort- 
gages having a preference over the seizing creditor, “there shall be no Adjudi- 
cation.” This isa prohibitory law. And whatever is done in contravention of 
a prohibitory law is void, although the nullity be not formally sient ae by 
the law itself. OC. C. Art. 12. 

A series of decisions upon the construction of this Article has settled that in 
the contingency spoken of, there is in contemplation of law, no sale of the 
property. 

Thus in Perry, syndic, v. Holloway, 10 Rob. 110, the court said, “ According 
to Articles 683 and 684 of the Code of Practice, privileges and special mort- 
gages on property offered for sale by the Sheriffs in favor of other persons than 
the seizing creditor and which are preferred to him, form essentially a part of 
the price for which it may be sold, and it cannot be sold, unless something 
was offered over and above their amount.” 

Again, in the same case, “ There having been no sale, the property remained 
that of Powell.” This was a case where the syndic of Powell's creditors was 
seeking to reduce to possession and succeeded in doing so, the property sold, 
for the benefit of all the creditors; and as in the present case the judgment 
debtor was fully consenting and combining with the purchaser; and as to the 
previous mortgage, the case is stronger than the present one, for it turned out 
to have been simulated and unreal. 

In Fernandez vy. Bein, 1 Ann. 82, and Trudeau vy. Mc Vicar, 1 Ann. 426, the 
purchaser at Sheriff’s sale for a price below the amount of previous montgages 
was allowed to repudiate the purchase, on the ground that there was no valid 
sale ; although in the latter case, he had actually given a twelve months’ bond 
for the price, which had run to maturity. 

And in the cases of Landreauxz v. Hazleton, 1 Martin N. 8. 600. De Armas 
v. Morgan, 3 N. S. 604, and Balfour v. Chew, 4 N. 8.162. The same construc- 
tion was put up on the Statute of 1817, which is substantially the same as Ar- 
ticle 684 of the Code of Practice. 

Equity, however, requires that in annulling the sale, in cases where there 
has been no fraud, the purchaser should be restored to his position at the time 
of the sale. Thus the purchaser should not be compelled to give up the pro- 
perty without being refunded the price which he has really and truly paid. 
And as, in the present case, fraud is not proved, nor even alleged, restitution of 
the price or at least good security for its restitution, ought to have been ten- 
dered to defendant at or before the insiitution of the suit, by a creditor who 
seeks to hold the property as still liable for the payment of his claim, notwith- 
standing the adjudication by the Sheriff. 6 Ann. 255. For want of such 
tender, I think the judgment should be one of nonsuit. 


- SUPREME COURT OF LOUISIANA, 


Wurreneap, Receiver, &c., v. AMBROSE CRAMER. 


_ Whatever right or title a person may have to property which he sells.as the agent of another, passes 


by the conveyance as completely as if it were sold in his own name. 

Property sold under a twelve months’ bond may be adjudicated for whatever it will bring, but if there 
are anterior special mortgages, such mortgages form an essential part of the price and there can 
be no adjudication unless the amount bid is sufficient to discharge such anterior mortgages; but an 
adjudication for less than the prior special mortgages is a relative nullity and one who was neither 
the owner of the property nor had any real right in it, must show fraud, and injury to him result- 
ing from such fraud to entitle him to annul it. 


PPEAL from the District Court of the parish of Madison, Perkins, J. 
Stockton & Steele, for plaintiff. Short & Parham, for defendant. 

Ocpex, J. This suit was brought against defendant Cramer, as the party in 
possession of certain property which the plaintiff seeks to subject to a judicial 
mortgage resulting from a judgment in his favor against Nicholson Barnes, 
recorded in the parish of Madison where the land is situated, on the 4th of June, 
1845, at which date the plaintiff alleges the property belonged to Nicholson 
Barnes— Cramer being in possession only as overseer of the plantation, entered 
a disclaimer and the suit ig defended by the tutor of the minor heirs of Wm. C. 
and Mary G. Demoss for whom he held possession. The answer sets up title 
to the property in Mary G. Demoss at and before the date of the registry of 
the plaintiff’s judgment, first under an act of sale from Nicholson Barnes as 
agent of Benjamin Lee, bearing date the 17th of October, 1844, to the said 
Mary G. Demoss and secured under a deed from the Marshal of the United 
States for the Eastern District of Louisiana, by which he conveyed the same 
property to Mary G. Demoss as the purchaser at an adjudication made by him 
in the execution of a writ of fieri facias, which issued from the Circuit Court 
of the United States in said district at the suit of A. W. Putnam v. Nicholson 
Barnes and Jessee Stansbourgh. The transfer which Barnes as agent of Lee 
made to Mrs. Demoss, being an act under private signature and not having been 
duly recorded as required by Article 2417 of the Civil Code to give it effect 
against creditors and third persons, the effect of a judicial mortgage on the 
property is claimed in favor of the plaintiff's judgment against Barnes, not- 
withstanding he had ceased to be the actual owner, when the judgment was 
obtained against him, and although the Marshal’s deed to Mrs. Demosa, which is 
prior in date to plaintiff’s judgment, was put on record in the parish of Madi 
son previous to.either the rendition or the registory of the plaintiff's judgment 
against Barnes ; it is contended that no effect can be given to it, in consequesce 
of what is alledged to be, a radical and absolute nullity in the Marshal's sale. 
Before proceeding to consider whether the adjudication of the property by the 
Marshal to Mrs. Demoss can be treated as entirely null and void, we will settle 
the question as to the actual ownership of the property, at the time of the 
registry of the plaintiff’s judgment. Nicholson Barnes as the agent of Benja- 
min Lee, had entered into an agreement with William C. Demoss as the agent 
of his wife, Mary G. Demoss, by which, this with other property mentioned in 
the agreement was sold to Mrs. Demoss, and by which Barnes bound himself 
in the penal sum of $20,000 to perfect the title to the property, and to deliver 
possession on the Ist of January, 1845, and in consideration thereof, Demoss 
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obligated himself to pay the sum of ten thousand dollars, at stipulated periods, 
and to convey to Barnes a tract of land containing four hundred and fifty 
acres, known as the Levy Place, situated in the parish of Madison. It was 
farther stipulated between the parties, that Demoss should retain a lien on the 
land thus to be conveyed to Barnes, until he, Barnes, should perfect the title to 
the property conveyed by him in said agreement to Mrs. Demoss. Under this 
agreement, Demoss took possession of the land in controversary, on or about 
the first day of January, 1845, a few days before the United States Marshal’s 
sale. The agreement by Demoss to convey to Barnes the tract of four hundred 
and fifty acres was equivalent to a sale and having obligated himself to pay 
$10,000, and by the consent of Barnes, taken possession of the property con- 
veyed to his wife—there remained nothing to be done, to complete the sale as 
between Mrs. Demoss and her vendor—but as encumbrances existed on the 
property, it was in the contemplation of the parties and so agreed, that Barnes 
should perfect the title. Although the sale was made by Barnes as the agent 
of Lee, it cannot be doubted that whatever right or title, either in law or 
equity, he might himself have had to the property, and which his creditors could 
have claimed to subject to the payment of their debts, passed by the convey- 
ance to Mrs. Demoss in as full and complete a manner, as if the sale had been 
made in his own name and not as agent of Zee. It is not charged, that there 
was any design to defraud any creditors of either Lee or Barnes and the trans- 
action being untainted with fraud, must be viewed in the light of a complete 
divestiture of title so far as regards either Lee or Barnes, in favor of Mrs- 
Demoss. 

It remains then to be considered, whether the failure to record this private 
agreement until after the registry of the plaintiff’s judgment, was remedied by 
the subsequent title acquired under the Marshal’s sale, which was duly record- 
ed before the plaintiff’s judgment. The alleged defect in the Marshal’s sale, is, 
that the property was sold for an amount less than a previous special mortgage 
existing on the property, and having priority over the seizing creditor, as shown 
by the certificate of mortgages. There existed at the time of sale a special 
mortgage, having precedence over the plaintiff of $23,440 68, in favor of 
Asher Moses Nathan, the Marshal’s return shows that the property was.adjudi- 
cated to Mrs. Demoss as the highest bidder for $1500; the Sheriff’s deed of 
sale recites, that the property was adjudicated for that price, subject only to 
one mortgage, to wit: the mortgage of Asher Moses Nathan, for the sum of 
$23,440 68. As the sale was not made subject. to the payment of this prior 
special mortgage, which the price at which the property was adjudicated was 
insufficient to discharge, according to the well settled jurisprudence on this 
subject, the sale was irregular and might be set aside, by a party who could 
show such an interest existing at the time of the sale, as would entitle him to 
set up this defect against it. The sale was made under a twelve months’ bond 
and therefore without the benefit of appraisement. The property at such a 
sale may be adjudicated, for whatever it will bring, but if there are anterior 
special mortgages, such mortgages according to the doctrine held by our courts, 
form an essential part of the price, and there can be’no adjudication unless the 
amount bid is sufficient to discharge such anterior mortgages. In the case of 
DeArmas v. Wagner, 8 Mart. N. S. 606, where the amount bid was less than 
the anterior special mortgage—the court held there was no sale, and Judge 
Martin who delivered the opinion of the court, states with clearness and pre- 
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cision the true and only foundation of the rule, which has been uniformly 
adhered to on this subject. He says that if the Sheriff sell property subject to 
a special mortgage and there is no surplus after paying the mortgage, there is 
then no price, which is the essence of every sale and such a sale would be use- 
less to the plaintiff and oppressive to the defendant, and when the price bid is 
less than the amount of the special mortgage, the sale would be destructive of 
the right of the mortgage. This view taken by the court, at that early period 
of our Jurisprudence, has been adhered to in all its subsequent decisions, and 
shows that the provisions of law on this subject were designed exclusively for - 
the interest and protection of the defendant in execution and of mortgage credi- 
tors, except in the intent and for the protection of the owner of the property 
and those having real rights on it growing out of mortgages, no reason exists 
for a law prescribing that property seized in execution shall be sold under cer- 
tain formalities and for a certain price. The pain of nullity which has been 
denounced when such requisites have not been complied with, has always been 
decreed in the interest of parties in that relation and as there exists no motive 
of public policy, nor any reason of public utility for the prohibition to adjudi- 
cate the property at Sheriff's sale for less than the amount of the prior special 
mortgages, the nullity is only relative and cannot be provoked by any other 
persons than those in whose interest the prohibiton was made. 

Toullier treating on the subject of absolute and relative nullities, says: 
“Mais, d’un autre cété, ce raisonnement trop subtil et fondé sur une théorie 
purement abstraite, est détruit dans la pratique par l’expérience et l’observa- 
tion qui démontrent que l’intention du législateur n’a pas toujours été d’an- 
nuler les actes défendus par la loi, ou dans Jesquels on & omis quelques forma- 
lités qu'elle prescrit; que ce serait méme souvent aller contre son voeu et com- 
‘mettre des injustices. Le législateur, en défendant ou en commandant un acte, 
peut n’avoir voulu que donner l’ordre ou le droit de s’y opposer, ou bien de 
soumettre celui qui Paurait fait ou omis aux dommages et intéréts des person- 
nes qui blessent son action ou son omission; il peut aussi avoir voulu que ces 
actes soient nuls et sans effet. C’est donc 4 lui de manifester sa volonté sur 
ces différens points, et surtout de la manifester clairement; car, plus vigou- 
Teusement encore qu’un simple citoyen, le législateur est tenu de manifester sa 
volonté, de maniére que les sujets ne puisse se méprendre sur le sens de la loi. 
Autrement, ses dispositions devendraient des piéges tendus a la simplicité.” 

Toullier on Obligations, 2 vol. No. 481. 

Inthe cases of Loucks v. The Union Bank of Tennessee, and Robinett v. Comp- 
ton, 2 Ann. R. 617 and 861, when the property had been sold at Sheriff’s sale 
for less than the amount of previous special mortgages, it was held by the court, 
in conformity with this view of the law, that as those mortgage creditors were 
not injured and did not complain, the sale could not be set aside on the 
ground of the insufficiency of the price. It results from this exposition of the 
law, that a party who seeks to annul a judicial sale on the ground of non- 
compliance with the requisites prescribed by law for the validity of such sales 
and who neither was the owner of the property nor had any real right in it, 
must show fraud and injury to him resulting from such fraud, to entitle him to 
succeed. In the present case, fraud is neither alleged nor proved, and without 
fraud, there could not have been any injury of which the plaintiff would have 
had a right to complain. It is shown by the evidence that the special mort- 
gage in favor of Nathan has been satisfied and no complaint is made by any 
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It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed with costs. / 
-Bucwawan, J., dissenting. For the reasons given by me in the case of 
Whitehead v. Wiley,* I think the judgment instead of being a final judgment 
for defendant, ought to be one of nonsuit. 
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The Magistrate, by whom a commitment was signed, had removed from the parish ; the constable 
and jailor proved that the original commitment was no longer in their possession. Held: A copy 
from the original, taken while in the hands of the officer to whom ft was addressed, was, under these 
circumstances, admissible in evidence to show that the plaintiff was arrested and imprisoned by 
virtue of a warrant which purported to have been issued on the affidavit of defendant. Had, 
also: The commitment alone was not evidence sufficient to establish the fact that the defendant 
was the prosecutor, or that he had made such an affidavit as is recited init. The affidavit itself, 
or proot by an examined copy, was the proper evidence, and the only admissible documentary evi- 
dence to establish, per se, that the defendant was the prosecutor. 

“In an action for false imprisonment, facts which furnish evidence that the defendant was the prose- 
cutor, and that the arrest and impnsonment were made on the charge as stated in the commitment, 
are admissible, unless it can be shown that it is in the power of the plaintiff to produce the affidavit 
itself, on which the commitment issued. 

The rule, which requires that the best evidence must be given of which the case ts susceptible, only 
applies to exclude secondary evidence, where better evidence is in the possession or power of the 
party offering it. 

Plaintiff's counsel was to receive 25 per cent. on the amount recovered. Held: That the interest he 
had in the result rendered him incompetent to testify. 

The defendant, who answers a rule taken on him to show cause why depositions should not be read 
in evidence, and states his objections, does not lose his right to urge his objections by failing to have 
the rule disposed of before the trial. 

No order of the Court is necessary, where the commission issues within the State; nor is it necessary 

_ that the defendant be notified of the time and place of taking the depositions. 

If the plaintiff had been indicted for the offence and tried, and, upon all the evidence, the jury had 
deliberated as to his guilt, that fact would be admissible as evidence of a probable cause. But 
doubts which the Judge may have entertained and expressed on a preliminary investigation, not 
involving all the evidence, as to the guilt or innocence of the accused, ought not to be received as 
want of prebable cause in an action for malicious prosecution. 

In an action for malicious prosecution, the plaintiff is bound to prove both malice and want of pro- 
bable cause. But malice may be inferred from the want of probable cause. It is an inference 
which the jury may or may not draw from the want of a probable cause. 
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the same day the petition was filed. en the testimony 
took a rule upon defendant, to show cause why the ‘tes- 
used as evidence on the trial. Defendant answered the 
for cause, that no order of court had preceded the commission, 
of the time and place had been given of the taking of the testi- 
is answer was not urged before going into the trial; and when the 
offered, objection was then urged for the first time. Court over- 
ion, upon the ground that they had gone to trial without requir- 
their objections. In this there is noerror. 5 N.S., 218. 11 
. 8R.R,18. By the Act of 20th March, 1839, commissions to 
testimony can be taken out at any time after the service of petition and 
Shows clearly that the interrogatories can be served before the com- 
mission issues. This was done 4 R. R, 1 C. P. 426, 428, See Act of 1839, p. 
168, sec. 17. 

Brewer & Collins and Phillips, for defendant and appellant : 

“There must be some positive evidence to show that the prosecution was 
groundless. It is not every verdict of not guilty, nor even subsequent proof of 
complete innocence, that shows a want of probable cause in the incipient stages 
of the prosecution.” Grant v. Deuel, 8 Rob., 18. 2 Starkie on Slander, 66. 

Oepen, J. This is an action of damages for false imprisonment. The defend- 
ant pleaded the general denial, and the jury have fround a verdict against him 
for twelve hundred and fifty dollars) A motion for a new trial was made, 
which having been overruled, the defendant has appealed from the judgment 
rendered in accordance with the verdict. 

The first question is whether the defendant was the prosecutor and made the 
affidavit on which the plaintiff was arrested and imprisoned. A copy of the 
commitment was received in evidence which recites that the plaintiff, V. S. Hall, 
had been arrested on the information of Joseph A. S Acklen, made on oath be- 
fore the magistrate, charging the said Hall with having, on or about the 12th 
of March, 1852, taken possession of a certain tract of land, leased by Acklen 
from A. D. Wooldridge, Chief Engineer of the State. The copy is certified by the 
constable to whom it was addressed, to be a true copy of the original commit- 
ment in his hands, and is stiown to be the same copy which was appended to a 
petition for a writ of habeas corpus, presented by the plaintiff, while in impris- 
onment, and it is also sworn to be a true copy, by the constable, who was intro- 
duced on the trial'as a witness. The defendant objected to its reception, on” 
the ground that it was not the best evidence; that the original should have 
been produced or accounted for, and also that it was not the best evidence to 

Show’ that defendant was the prosecutor. The court below received it, with the 
restriction that it was not proof, per se, of the defendant being the prosecutor * 
or that the plaintiff was imprisoned at his instance, and to this ruling the de-— 
case is suceptible, only applies to reject secondary evidence where better evi- 
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The copy offered in evidence was taken from the original commitment while 
in the hands of the officer to whom it was addresed. The magistrate by whom 
it was signed, had removed from the parish, and the constable and jailer were 
both interrogated as witnesses, and proved that the original was no longer in 
their possession. The copy of the commitment was, under these circumstances, 
admissible in evidence to show that the plaintiff was arrested and imprisoned 
by virtue of a warrant which purported to have been issued on the affidavit of 
the defendant. 

The commitment alone, however, was not evidence sufficient to establish the 
fact that the defendant was the prosecutor, or that he had made such an affida- 
vit as is recited in it, and the Court imposed the necessary restriction in receiv- 
ing it. The affidavit itself, or proof by an examined copy, was the proper evi- 
dence and the only admissble documentary evidence to establish, per se, that 
the defendant was the prosecutor. 2Starkie on Evidence, p. 918. If there had 
been no other evidence of that fact but the commitment, the action could not 
be maintained, but evidence was received on the trial without objection, to 
prove facts which show, in connexion with the commitment, that the plaintiff 
was arrested at the instance of the defendant. The presence of the defendant 
at the office of the committing magistrate, and his employing counsel to oppose 
the application of the plaintiff for his discharge on a writ of habeas corpus, when 
the same copy of the commitment, used as evidence in this case, was used in 
suing out the writ, are facts which furnish conclusive evidence of the defend- 
ant’s being the prosecutor, and of the arrest and imprisonment having been 
made on the charge as stated in the commitment. Unleess it could have been 
shown that it was in the power of the plaintiff to produce the affidavit itself, 
this species of evidence was free from objection. The fact is also shown by 
other evidence, to which no objection was taken, on the ground that the affida- 
Vit itself should have been produced. 

There are three other bills of exceptions on the part of defendant to thane 
ception of evidence. 

ist. The exception, we think was well taken, to the competency of Oy- 
rus Ratliff, the plaintiff’s counsel, as a witness, on the gound that by his agree- 
ment with the plaintiff, he was to receive 25 per cent. on the amount recovered 
in the suit. The interest he had in the result rendered the witness incompetent, 
but he has deposed to no material fact which is not proved by other testimony. 

2d, The testimony of Andrew Worley, Peter Hearn and John Hopkins, taken 
under commission, was objected to on the following grounds: Ist, that the 
commission issued without any order of court ; 2d, that no notice of the time 
and place of taking this testimony was given to defendant or his counsel, al- 
though they had declined filing cross-interrogatories, and reserved the right of 
being notified of the time and place of talking the depositions. The court below 
overruled the objections on the ground that the defendant had answered to a 
rule taken on him, to show cause why the depositions should not be used, by 
stating these objections, and had lost his right to urge them by failing to call 
up the rule and have it disposed of before the trial. We think his honor erred 
in overruling the objections on that ground, but the objections in themselves 
were untenable; the commission was issued within the State, and no order of 
court was necessary, nor was it necessary that the defendant should be notified 





of the time and place of taking the depositions. The evidence was etre 
properly received. 

~ 8d. ‘The defendant offered to prove by the Judge himself tab big wthdesiiiad 
who were present on the trial of the habeas corpus, that the Judge, in pronounc- 
ing his opinion, discharging the plaintiff, expressed a doubt as to his guilt. The 
testimony, we think, was properly rejected. The facts proven on the trial of 
the writ of habeas corpus were not taken down in writing, and it could not ap- 
pear oh what state of facts the Judge then formed an opinion. He might have 
entertained doubt from the absence of facts which were not shown on that trial, 
but which are shown on this. The trial of a writ of habeas corpus does not in- 
volve a decision on all the facts tending to establish the guilt or innocence of 
the accused. If the plaintiff had been indicted for the offence and tried, and 
upon all the evidence, the jury had deliberated as to his guilt, that fact, it ap- 
pears, by the authorities cited, would be admissible as evidence of a probable 
cause. Starkie on Evidence, 2d vol.,916. But doubts which the Judge may 
have entertained and expressed on a preliminary investigation, not involving all 
the evidence as to the guilt or innocence of the accused, ought not to be received 
as evidence of probable cause, in an action for malicious prosecution. And 
when, as in the present case, it is the same Judge presiding over the trial before 
the jury, it would be manifestly improper to permit his opinion to exercise any 
influence over the jury, except by the expression of it while in the proper dis- 
charge of his duties as Judge. 

On the merits, it appears, by the evidence, that the plaintiff was arrested, 
taken to a considerable distance before a magistrate and committed to prison, 
where he remained for the space of five days, on the charge of having taken 
possession of a tract of Jand on the Mississippi river, which the State recently 
purchased for the purposes of internal improvement, and which the defendant 
claimed to have leased from A. D. Wooldridge, Chief Engineer of the State. 
The document offered in evidence to establish the lease, is an act under private 
signature, in the following words: “I hereby authorize Joseph A. S. Acklen 
to take possession and have entire control of a certain piece of land belonging 
to the State of Louisiana, on the east bank of the Mississippi river, near the 
Raccourci cut-off, and to continue in poss*ssion of the same till it is disposed of 
by the State of Louisiana.” signed A. D. Wooldridge, State Engineer, dated 
28th Feb., 1852, and appears to have been placed on record in the office of the 
Recorder of West Feliciana on the 30th March, 1852, the day after the plaintiff 
was arrested. This act, as appears on the face of it, was not a lease of the 
land. 

The arrest was made under the 4th sec. of an Act of the Legislature, of the 
6th April, 1843, Session Acts, p. 79, which provides “That any person who 
shall, after the passage of this Act, take possession of any tract of land, or any 
part thereof, or of any house or tenement, being the property of another person, 
without any legal right to do so, shall be guilty of a misdemeanor, and on con- 
viction thereof, shall be punished by fine or imprisonment, or both.” The first 
section of this Act makes it a misdemeanor, punishable by fine or imprisonment, 
to cut or carry away timber growing or lying on the land of another. By an 
Act of the Legislature, passed the 17th March, 1852, but which had not the 
effect of a law at the date of the plaintiff’s arrest, it is made a penal offence to 
cut’ down or destroy timber on any land belonging to the State, for the purpose 





and the only evidence offered to show that he had violated any of them, 
was that he had charge and possession of a steamboat hull, loaded with cord- 
wood, which was moored and fastened to the river bank in front of the land be- 
longing to the State. The plaintiff was employed asa hand by Capt. Worley, 
to whom the boat belonged, and in the absence of his employer, on being notified 
by the defendant’s agent to remove the boat, he promised to do so on the re- 
turn of Capt. Worley, or sooner, if he could charter a boat toremove her. Hav- 
ing failed to do so, after Capt. Worley had returned, the defendant thought him- 
self justified in causing him to be arrestéd and imprisoned, on the charge of 
taking possession of the land. 

The plaintiff had committed no offence under any of these statutes, and when 
arrested on the boat of his employer, moored at the river bank, he was as much 
under the protection of the law, as if he had been in his own house. It has not 
been seriously contended before us that the plaintiff was guilty of any offence 
against the law, but it is contended that in an action like this the plaintiff is 
bound to prove both malice and want of probable cause, and that he has failed 

_ todo so. Both of these ingredients, it is conceded, are by clear authority indis- 
pensable to entitle a plaintiff to recover in an action for malicious prosecution. 

It is, however, equally well settled that malice may be inferred from the want 
of probable cause. It is an inference of fact which the jury may or may not 
draw from the want of a probable cause. We have no reason to believe the 
jury was not properly instructed in the charge given to them by the Judge, 
and by their verdict it appears they did infer malice from the total want of any 
legal ground for the imprisonment. See Johnson v. Chambers, Iredel’s N.C, 
Reports, 10th vol., p. 287. 

The defendant does not appear to have acted on the advice of counsel before 
causing the arrest and imprisonment of the plaintiff, although it is shown he 
employed counsel to oppose the plaintiff’s discharge on the habeas corpus. The 
question, therefore, how far a party who causes another to be illegally arrested 
may be protected, or how far he may have the right to claim a mitigation of 
damages, by showing that he acted on legal advice, does not arise in this case. 

The verdict met the sanction of the Judge who tried the cause and carries 
with it a moral weight which commands our approval. 

The judgment of the court below is therefore affirmed with costs. 


* 





J. B. Jeaunry v. L. Muavpon and A. Lesszps. 


The notice and advertisements of the sale of property for the payment of the expenses of making s 
levee, under the summary proceedings of 1887, must contain the owners names, when it can be 
ascertained. 


PPEAL from the Fourth District Court of New Orleans, Buchanan, J. 
Roselius, for plaintiff. Benjamin, Micou & Finney, for defendants and 
appellants. 
Qepen, J. This case was before brought up on appeal, to determine a ques- 
tion raised as to the right of the defendants to cite as warrantors the Police 





the Police Jury. to answer. The facts from mich the controversy 
"tines, are stated in the decision reported in 5th Rob. R., p. 76. +) 16 

The only question which the case presents is, whether the Police Jury, at 
whose instance, under summary proceedings provided by an Act of the Legis- 
lature of 1887, the plaintiff's property was sold for payment of the expenses 
of making a levee, were dispensed with the necessity of causing the name of 
the plaintiff to be inserted in the monition, which, by the Act, it is required 
should be done, when the name of the owner is known. The defendants were 
purchasers at the sale made in pursuance of proceedings under that law, and 
the plaintiff sues to set aside the sale on the ground that the formalities pointed 
out in the statute were not complied with. 

One of the essential formalities which it is charged was omitted is, that the 
name of the plaintiff was not inserted in any of the public notices and adver- 
tisements which were required to precede the sale, although the plaintiff 
alleges it was well known to the parish Judge and the president of the Police 
Jury, that he was the owner of the property, as he had recorded his title and 
paid the legal fees for the registry. The Judge of the court below was of 
opinion that the evidence sufficiently established, that previous to the institu- 
tion of the proceedings by the Police Jury, the plaintiff had deposited his title 
deeds for registry with the parish Judge, and that by doing so, knowledge of 
his title was brought home to the parochial authorities. After a careful exa- 
mination of the evidence, we cannot say that he erred in his conclusions as to 
the facts, and as the statute requires the name of the owner to be mentioned 
if "known, the sale was defective on account of the omission to ascertain from 
the records, the name of the plaintiff, and mention it in the public notices and 
advertisements which were made. As these advertisements were made by this 
special law to stand in lieu of a citation to the party, this omission is as fatal 
to defendants’ title as the omission of citation would be in ordinary cases. 

The judgment of the court below is correct, so far as it annuls the sale of 
that part of the tract of land which was purchased by Jrastour in lots, and 
sold to the plaintiff; but we think the right of the plaintiff to annul the adju- 
dication made to the defendants, as regards the lots owned by him, does not 
necessarily involve the rescission of the whole sale. 

The property which was adjudicated to the defendants was formerly known 
as the St. Sophia plantation, and had been laid out and sold in town lots, it 
being intended to convert the plantation into a town to be called Hancockville. 
The plaintiff is entitled to recover his lots, and may have a right to cause the 
streets to be opened, but that right can be exercised as well against the defen- 
dants as it could be against any other persons claiming to be the owner of the 
rest of the town, either in block or in lots, and that question does not seem to 
be. involved in this suit. We therefore think the court below erred in decree- 
ing that the entire adjudication to the defendant should be annulled. 

’ The Police Jury, it appears from the record, have not filed any answer in/ 
the suit, and the defendants asks to have the judgment rendered in their own 
favor or their call in warranty reversed, and as there was no issue joined be 
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our opinion ought to have been rendered in the court below. It is ordered and 


adjudged, that the plaintiff recover from the defendants the lots of ground Mu: 


claimed in his petition, with costs in the lower court; those of this appeal, to 
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H. Kextoce vo. J. P. McMrxran anp Wire. 


‘The defendant, in a petitory action, is estopped from setting up the irregularities in a Sheriff's 
sale, after a formal recognition of the title of the plaintiff's vendor under that sale. 


PPEAL from the Third District Court of the Parish = Jefferson, Clarke, J. 
V. F &J. B. Ootton, for plaintiff. 
Purvis & Dugué, for defendant and appellant: 


It is plain that this judgment* is impossible of execution, for uncertainty, 
and must therefore be reversed. 


A judgment, condemning the defendant to pay rent from the inception of 
the suit until he surrender possession of the premises, is ¢ as there is 
no way by which the Sheriff can ascertain whether defendant possession 
beyond the date of the judgment, or for how long. 2 L. 405. 7 L. 409. 

Bucnanan, J. This is a petitory action. The plaintiff proves title from 
Elisha Orocker, who purchased at Sheriff's sale, in execution of a judgment 
against Mrs. McMillan, one of the defendants. The latter has argued, by 
counsel, before this court, that the proceedings which resulted in the sale by 
the Sheriff, were irregular and void; but it is unnecessary to go into an exami- 
nation of this ground of defence, inasmuch as the record shows a faymal re- 
cognition of Crocker’s title, under the said Sheriff’s sale, made by both the 
defendants in a notarial act of sale from Elisha Crocker to Mrs. McMillan ; in 
which conveyance, the Sheriff’s sale in question is recited as the basis of 
Orocker’s title. This recognition was mad e several months before the presen 
suit was brought. 

We think that justice has been done by the judgment of the District Court, 
which is therefore affirmed, with costs. 





D. Apaus o. D. N. Hennixe and J. G. Fannine, Sheriff. 


The delivery which is essential to vest a complete title in the transferee, as regards third persons, 
of a debt not evidenced by a negotiable instrument, is effected by giving notice to the debtor, of the 
transfer having taken place. O. 0. 2618. The knowledge, which it is shown the judgment debtor's 
attorney of record had of the transfer, does not answer the requisite of the law in this respect. 


Re eat. Dita Conver aes Comte Cotton, J. 

Dorsey, for plaintiff. D. N. Hennen, for defendant and appellant. : 
Ocpex, J. The plaintiff, as transferree of a judgment obtained in the Third 

Judicial District Court of the parish of Jefferson, by W. B. Hayden against 


rs trek te Coser ed Coure- tae srterel cod, silat nt hi petton, and that be be put 
rb Cee ya aE TO frost June 9, 1008, unt the gusinae ie 





rat. icuaaaec none under a judgment which the defendant obtained against — 

Hayden before the same court, and by virtue of which the Sheriff of the-parish 

of Jefferson, was proceeding to sell the same judgment as the property of 
Hayden, to satisfy the defendant’s execution. 

The defendant, Hennen, obtained his judgment against Hayden, in 1850, and 
the transfer by Hayden to the plaintiff, of the judgment against Fisk, was 
made on the 15th of April, 1853, and no notice of the transfer has ever been 
given to the judgment debtor. 

The grounds for the injunction, as set forth in the petition, are: 1st. A de- 
nial of the right of the Sheriff to seize and sell the. judgment under defendant’s 
execution. 2d. A denial of the right of the Sheriff of the parish of Jefferson 
to seize and sell any kind of property in the parish of Orleans; and a special 
allegation that the judgment seized, was situated in the parish of Orleans. 

The first question is, whether the plaintiff was so possessed of the incorpo- 
real right assigned to him by Hayden, as to permit its seizure by the defendant 
‘under his execution. The delivery which is essential to vest a complete title 
as regards third persons in the transferree of a debt not evidenced by a nego- 
tiable instrument, is effected by giving notice to the debtor of the transfer 
having taken place. C. C. Art. 2618. The knowledge which it is shown the 
judgment debtor's attorney of record had of the transfer, does not answer the 
requisite of the law in this respect, and there is no doubt the judgment trans- 
ferred to the plaintiff, remained liable to seizure by the creditors of Hayden. 

But it is contended on the part of the plaintiff, that the transfer as between _ 
Hayden and the plaintiff was complete, and that the plaintiff has therefore the 
same right that Hayden would have to object to irregularities in the proceed- 
ings, by which the Sheriff was attempting to effect a sale of the judgment. It 
was held in the case of Yeatman v. Estill, 8d Ann. 222, that a party who had 
intervened in an attachment suit, claiming the debt attached under the previous 
assignment, and had failed to establish an assignment complete as to third per- 
sons, according to Art. 2618, could not object to the mode in which the writ 
of attachment had been executed. The same principle must govern in the 
present case. The plaintiff having no such title to the judgment seized, as can 
be opposed to third persons, he cannot be permitted to interfere with others in 
the exercise of their rights as creditors of the transferor. The result of the 
sale by the Sheriff, if irregular, may be that the purchaser will acquire no 
right to the judgment, and the plaintiff may perfect his title by giving notice 

of his transfer to the judgment debtor, and acquire thereby a better right to 

be paid by him, but as the facts now exist, he is without any right to obstruct 
the defendant in the prosecution of his‘judgment. It is therefore unnecessary 

to express any opinion as to the right of the Sheriff of the parish of Jefferson 

to. execute process of the Third Judicial District Court, within the limits of the 
parish of Orleans, after the city of Lafayette, where that court was located, 
had become incorporated within the limits of the parish of Orleans, by the 
adoption of the present Constitution. 

_ We think the injunction ought to have been dissolved. é 
. It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed and annulled ; that the injunction be dissolved, and thee ' 
anne ‘and that plaintiff pay the costs in both courts, Er. 
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Mary Ann Warrtzes v. J. E. B. Conner et al. 


Proof of the signature to a private writing cannot be dispensed with by establishing the signature 
and death of the subscribing witness, the absence of the party who made the act for a great 
length of time from the parish, and that his signature could not be found in the records of the 
parish. ‘ 


PPEAL from the District Court of the Parish of Concordia, Furrar, J. 
Stacy & Sparrow, for plaintiff. H. B. Shaw, for defendant and appellant. 

Campse.t, J. The evidence in this case satisfactorily establishes, that For- 
syth and his wife removed permanently from Mississippi, and came to live in 
this State in the fall of 1828; and the only question in the case is, whether the 
land in controversy was acquired by Forsyth, before the removal took place. 
The sale from Bradshaw to Forsyth and McFuden, upon which the plaintiff 
relies in support of her rights, is by authentic act, and bears date subsequent 
to the removal; but the warrantors cited by the defendant, pleaded that the 
land had been purchased by private act, the 28th March, 1828, several months 
before Forsyth and his wife came here to live; and on the trial, he offered an 
act bearing that date, purporting to be signed by Bradshaw and witnessed by 
H. Tooley. The signature and death of the witness, were admitted, and upon 
proof of the absence of Bradshaw from the parish since 1827, and of the fact 
that his signature could not be found in the records of the parish, the docu- 
ment was received in evidence, notwithstanding the objection of the plaintiff, 
who excepted to the opinion of the court. 

We think the Judge erred, and that the evidence should not have been re- 
ceived. The rule, as settled in the cases of Dismukes v. Musgroves, 7 N. 8. 60; 
Tagiasco et al. vy. Molinari’s Heirs, 9 L. R. 521; and Harris y. Pattin, 2 Ann. 
217, would seem to be where the signature to a private writing is not an ordinary 
mark, it must in all cases be proved; and if it be true that the rule does not 
apply in cases in which proof of the signature cannot be had, there is not suf- 
ficient evidence in the record to establish the impossibility in this case. 

Of the four witnesses examined, Fletcher alone was asked if he knew Brad- 
shaw’s signature, and his answer was, that he could not say that the signature 
shown him was genuine. 

Lum says, that Bradshaw moved to Claiborne county, Mississippi, previous 
to 1827, or about that time ; and that he heard of his death somewhere about 
1832. He says, Bradshaw moved near the town of Rodney, about twenty- 
one miles distant from the court house of the parish, and that he has no doubt 
he is dead. The proof of Bradshaw's death, might have been made much more 
certain by inquiry at the neighboring town where he lived for many years, 
and where he is said to have died; and it is reasonable to suppose that persons 
knowing his signature, might also have been found there. 

As the case is presented, we think this document should have been excluded, 
and without it, the case is clearly with the plaintiff. Inasmuch, however, as 
the record contains many independent facts warranting the belief that the in- 
strument is genuine and was executed at the time of its date, (such, for exam- 
ple, as that the instrument was written entirely by Forsyth, under whom plain- 
tiff claims; that Forsyth exercised acts of ownership over the land in 1828 ; 
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that the transaction evidenced by the sous seing privé act were known; that 
one of the notes of Forsyth & McFadden, described in the act, was produced, 
&c.) we are unwilling, because of its exclusion on a technical rule, to affirm the 
judgment; but think the ends of justice will be best answered, by remanding 
the case, to enable the defendants either to prove its execution by witnesses 
residing near Rodney, or else, to show the impossibility of finding any one 
acquainted with the signature. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed, and the case remanded for a new trial; the costs of the 
appeal to be paid by the plaintiff and appellee. 





W. H. Parrison v. His Creprrors—On an opposition to a tableau of 
distribution by Gray, Macmurpo & Co. 


Novation is not presumed ; the intention to novate a debt must be clearly deducible from the terms 
of the agreement, or acts of the parties. In ascertaining the intention, all the attending circum- 
stances must be considered. . 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for Gray, Macmurdo & Co. : 


The law is well settled, that novation must be express or clearly established. 
It is never presumed, and the intention to make it, must clearly result from the 
terms of the agreement. C. C. 2186. Crain v. Robert, 3 N.3.145. Mark v. 
Bowers, 4.N. 8.95. Nolte v. His Creditors, 6 N. 8.176. Kempe v. Hunt, 4 
L. R. 483. See also 9 R. R. 276. 11 R.R. 43. 2 Ann.188. 4 Ann. 509. 5 
Ann. 505. 

The following authorities, we think, establish the validity of the mortgage 
claim : 

“ Where a note was given in part renewal of one secured by mortgage, and 
was assigned to another, parol evidence is admissible of this fact, and conse- 
quently of the right of mortgage resulting from the nature of the claim, the 
note having been given in payment for the property mortgaged.” Moore v. 
Louallier, 2 L. R. 572. 

“The renewal of a note secured by mortgage, does not extinguish the mort- 
gage, when it provides for such renewal, and where, although the renewal be 
made in a new name, the debt is the same.” Palfrey v. His Creditors, 8 L. R. 
279. 

“Where a mortgage is given to secure endorsements to a certain specified 
amount, which are soon afterwards made, and new notes are without objection 
taken in renewal of the original ones, with the same endorsement, the endor- 
ser can claim the benefit of the mortgage to secure the payment of the new 
notes over ordinary creditors.” Ory v. His Creditors, 8 L. R. 581. 

“A debtor, by giving his note for money which he owes, on open account, or 
any other contract, does not novate the original debt.” Glasgow v. Stevenson, 
6 N.S. 568. Walton v. Bemiss, 16 L. R. 140. Miller v. Municipality No. 
One, 5 R. R. 156. 

“When, for the convenience of the vendors, notes ey. given by ven- 
dees are cancelled, and others executed in their place, each smaller sums, 
but in the aggregate for the same amount, in the same form, and payable at the 
same periods, nothing being changed as to the position or obligations of the 
purchasers, there is no novation, Citizens’ Bank v. Tucker. 


Chilton, for M. Cuddy, appellant : ¥ 


It has been decided by the Supreme Court, that a novation will result from 3 
any act of the creditor, tantamount to an express agreement. 2 An. 180, 4 _ 





An. 281. And that Court has farther decided, thet receiving part payment of Parmison me 
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a note, and taking a new note, payable at a future time, is such an act as the 
law will consider tantamount to an express on eran to novate and discharge 
the original debts. 2 An. 765. This case is directly in point, and the decision 
of the court in conformity to the role established in 1 L. R. 527; and in 10 R. 
R. 412. The same principle is impliedly recognized in the cases of 5 M. (N. 8.) 
157. 15 L. 484, and 5 An. 508; in which the court decided there was no no- 
vation because the original draft was not surrendered. It is also implied in 
Article 2183, which declares that novation shall take place when no “ stipula- 
tion of the original obligation remains.” If the surrender of the “ original ob- 
ligation” does not come within the meaning of this article, then nothing can, 
except the payment in cash, which would be absolute payment, according to 
Article 2127, and not a payment by novation, according to Article 2183. 

It is singular that the learned counsel for appellee should have overlooked, 
not only the fact, that the original note was surrendered to Pattison, but all 
the decisions of the Supreme Court showing the effect of such surrender. 

The cases in which the new contracts were not considered as amounting to 
novation, all show that there was no surrender of the original note, as in case 
of 5 An. 508; or where the renewal was in conformity to a clause of the ori- 

inal act of mortgage stipulating against novation ; as in cases, 6 La. 529, and 8 

278, or where the draft or note substituted was by delegation, as regulated 

by Article of C. C. 2188; and as decided in 4 An. 508; or where the note or 

draft was given in liquidation of an open account, as in 6 An. 669; and the 

cases cited by counsel for appellees, in 16 L. R. 140; and in 6 (N.S.) M. R. 
567 (where the suit was on a lost note). 

In the case, 5 Rob. 156, the facts where wholly different, the question there 
being whether bills against third persons, handed by the debtor to the creditor 
for collection, and when collected to be applied to payment of his debts, was a 
payment or discharge. 

he case of Citizons’ Bank v. Tucker, in 6 Rob. 448, turned on the fact that 
Robinson had ratified the act of Botts, his agent, in giving the second mort- 
gage (p. 448). That the second mortgage was but a continuation of the first, 
the new notes were for the same amount, payable at the same time, and in 
nothing, changed the position of the parties, except by a subdivision of their 
notes, for the convenience, of the vendors. 

In the case of Ory v. His Creditors, 6 L. R. 529, there was no payment 
made on the original notes, and the second notes were for the same amount, 
between the same parties; and as in case of Citizens’ Bank v. Tucker. did not 
any wise change the position of the parties, and furthermore, were in confor- 
mity to a clause in the original mortgage, embracing endorsements and accep- 
tances made and to be made. On this last fact, Judge Martin rested his deci- 
sion. The decision does not affect the case at bar, and if it did, would be over- 
ruled by the later decision, in 2 An. 765, before cited. The case in 8 L. R. 
278, was also one in which the original mortgage extended to renewal notes. 

«In 5 An. 508, the draft was not surrendered. 

In 5 An. 509, there was only a case of delegation, and the original notes 
were not surrendered. 

In 2 An. 188, the question was whether a lessor of premises, by failing to 
enforce her privilege, and having changed the conditions of the lease, without 
the security’s consent, was an extinguishment of her privileges. It resembles 
in no feature, the case at the bar. 

In 2 L. R. 572, the question of novation was not raised, and the original note 
was not surrendered to the creditor, and the decision of the court turned wholly 
on the admissibility of evidence. 


Suet, ©. J. (Voornies, J., absent; Oapex, J., declined sitting.) This 
case is a contest between two mortgage creditors, Gray, Macmurdo & Co, and 
Ouddy. The judgment of the former was first recorded, and the dispute is 
about an amount of $500, which Cuddy contends has been extinguished by 
novation. The court below decided against him, and he has appealed. 

The circumstances were as follows: Gray, Macmurdo & Co. held a recorded 
judgment against Pattison and his firm, Lowe, Pattison & Co., desiring indul- 
gence, they made an agreement embodied in the following receipt : 





- Received, New Orleans, July 17th, 1852, from Messrs. Lowe, Pattison & Co. 
the following described paper, to wit: 

Wm. H. Pattison’s mortgage note, at five month’s date from 138th inst. pa- 
raphed “ Ne Verretur” by John Claiborne, N. P. for - - - $3500 00 

William H. Pattison’s note to order of, and endorsed by Lowe, 

Pattison & Co., at three month’s date from 15th inst., for - 1000 00 

Lowe, Pattison & Co.'s draft, one day sight, on R. Pattison & Co., 
Philadelphia, for - - - - + = © *# = 1,279 92 
which when paid, and not otherwise, will be credited on the judgment obtained 
by us against said Lowe & Pattison and Alex. Pattison, in the Supreme Court 
of Louisiana. Gray, Macmurdo & Co. in liquidation. 

It is understood that execution shall not be issued, if these obligations above 
mentioned are punctually paid at maturity. 

G., M. & Co. 

When the note for $1000 matured, Pattison was unable to pay in full, and 
Copland, his agent paid $500 on account of the note, and got Gray, Macmur- 
do & Co. to extend the payment of the balance some ten days. The note of 
$1000 was delivered to Gray, Macmurdo & Co., and a memorandum was made 
on it, “this note settled through R. Copland.” A new note at ten days, signed 
by Pattison and endorsed in the name of his firm, for $503, was at the same 
time given to Gray, Macmurdo & Co., which was protested at maturity and 
remains unpaid. Copland, whose testimony was taken, states these facts, and 
adds, that there was no intention of the parties when the $500 note was given 
in renewal, that Gray, Macmurdo & Co. should give up their mortgage; that 
Mr. Bell, acting for Gray. Mucmurdo & Co. said nothing at all about giving up 
the mortgage, and that he did not believe Bell had such an intention. 

Upon this evidence, we think the district Judge was clearly right in deciding 
against Cuddy. 

In questions of this sort, the doctrine is well settled, that novation is not 
presumed ; the intention to make it must be clearly deducible from the terms 
of the agreement, or acts of the parties. In ascertaining the intention, all the 
attending circumstances must be considered. 

Here the judgment was the main preéxisting obligation, secured by a judicial 
mortgage of the debtor’s property. The notes and bills were mere collaterals, 
which, “ when paid and not otherwise,” were to be creditedjon the judgment. Jt 
would be a strained and unbusinesslike view of the agreement, and of the con- 
duct of the parties to say, that Pattison paid the $1000 note, when he paid 
only $500 upon it, and got the ten day’s extension by giving the new note for 
$503. Undoubtedly, the note for $1000 was paid in this sense, that as an obli- 
gation to pay money i¢ was extinct. But it was not paid in the sense contem- 
plated in the written agreement of July 17th. The payment there meant was 
an actual payment, not a mere renewal in whole or in part by a new note, 
made in a spirit of further indulgence to the debtor. 

Much stress is laid by the appellant’s counsel on the fact, that the note for 
$1000 was given up when the partial cash payment was made, and the new 
note taken ; and it is said, where a surrender of the original obligation is made 
and a new one taken, a novation may be implied. But here the judgment was 
the original obligation, and it was never surrendered. Concede the principle 
in its fullest extent; and it amounts to no more than this, that the note of 
$1000 was novated. The question is, was the judgment novated? It is im- 
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‘possible to deduce any such intention from the language or the acts of the mage ee 
parties. Hs Ongprrons. 
See Civil Code, 2181, 2183, 2186. Short v. City of New Orleans, 4 An. 281. 
Pothier Oblig., No. 559. 
Judgment affirmed ; appellant to pay costs of appeal. 





Tuorn & MoGrartn v. J. J. Tyson. 


Where a creditor has the thing on which he has a privilege in his own possession, the action to 
enforce the privilege must be brought before the Judge having jurisdiction over the place where 
the debtor has his domicil or residence. In such a case the creditor can take the thing pledged to 
the domicil of the debtor and there enforce the privilege. The question of jurisdiction is to be 
governed by Articles 162, 168, 164, 165 of the Code of Practice, and does not fall within the excep- 
tion established by the case of Henning v. Steamer Helena, 5 Ann. 349. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Goold & Stansbury, for the plaintiff and appellant, cited Henning v. 
Steamer Helena, 5 Ann. 349. Chilton, for defendant. 

Suet, C. J. (Voornies, J., absent.) The petition which was filed in 
May, 1853, alleges that plaintiff is holder of two notes made by the defendant, 
and payable in New Orleans, one first May, 1853, and the other first May, 
1854, the first of which has been protested; that the defendant in order to 
secure the payment of these notes executed in Mississippi an instrument, styled 
in the petition a private act of pledge, by which he pledged to plaintiff as col- 
lateral security for said payment, a note made by Mary Kilborn, in Louisiana, 
due in November, 1855, for $3257 14. 

The suit is brought in the Third District Court of New Orleans; the defen- 
dant is stated to be a resident of the parish of Tensas; and the prayer is that 
he be cited to show cause why a judgment should not be rendered, ordering a 
Sheriff’s sale of the Kilborn note for a sufficient amount in cash to pay the 
amount of the matured note, and on a credit for the amount of the note un- 
matured. 

In the writing annexed to the petition it is expressed that Zyson assigns to 
plaintiff the note of Mrs. Kilborn, payable in November, 1855, bearing mort- 
gage on lands and slaves in the parish of Tensas, “‘to be held as collateral 
security until each of the following notes of mine is paid in full:—Note for 
$908 98 and interest, payable Ist May, 1852 ; $908 94 payable Ist May, 1858 
$908 94 payable Ist May, 1854.” 

The defendant excepted to the suit on the ground that he resided in the 
parish of Concordia, and was not liable to be sued elsewhere, and that there 
was nothing alleged in the petition which entitled plaintiffs to bring their suit 
in New Orleans. He prayed that the exceptions be sustained and for general 
relief. The court rendered a judgment as in case of nopsuit, and the plaintiffs 
have appealed. 

Our impression is, it is a sufficient reason for not disturbing the judgment, 
that according to the intention of the parties, as deducible from the language 
of the agreement, it was not contemplated that the plaintiffs should have the 
right of causing the collateral note to be sold, as prayed for, on the maturity of 
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sidered the contract was made in Mississippi. 

My brethren, however, prefer, in consequence of this construction of the 
defendants’ plea, to put the affirmance on the ground that the defendant had 
the right to be sued at his domicil in Concordia; that the case does not fall 
within the exceptions enumerated in the Code of Practice to the general rule, 
that “in civil matters one must be sued before the Judge having jurisdiction 
over the place where he has his domicil or residence.” See C. P. 162, 163, 
164, 165; and that this case does not fall within the exception recognized in 
Henning v. Steamer Helena, because here the thing on which the creditor has a 
privilege is in his own possession, and he can take it with him to the parish of 
Concordia, there to have the privilege enforced in a suit against the defendant. 

It is therefore decreed that the judgment of the District Court be affirmed 
with costs. 





Succession or Daviw Warre—Moore, Administrator, v. Caristo- 
PHERSON. 


The curator of a vacant succession is prohibited from purchasing by himself or by means of another 
any property entrusted to his administration. 


A purchaser at a probate sale, can not be compelled to take property and pay the price, where he 
can show that the title to the property is not good. 
C. P. 710, 711. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Collins, for plaintiff and appellant. Moise & W. M. Randolph, for defen- 
dant. 

Simei, C.J. (Voormes, J., absent.) Ata sale made at auction by order 
of court and upon petition of the administrator, in the matter of the succession 
of David White, a lot of ground was knocked down to Christopherson, at the 
price of $1630 cash. By the terms of the advertisement a deed of sale was to 
be executed before a Notary. ‘The purchaser refusing to receive the property 
and comply with the terms of sale, a rule to compel him was taken. It resulted 
in a dismissal of the rule, from which judgment the administrator has appealed. 

The material facts are as follows: on the death of Feliz Mohan, who once 
owned this property, David White qualified as curator of his succession. He 
obtained on order of sale, and at the probate sale Anderson became the osten- 
sible purchasér. But in fact he bought for the curator David White, and paid 
for it with White’s money. Some time afterwards, White died, his son quali- 
fied as administrator, and received in that capacity a conveyance of the lot 
from Anderson, in which he recites that it now belonged to him, but was placed 
in his name for the sake of convenience, and actually belonged to David White, 
who had paid the price. The title of the property being thus vested in White's 
succession, it was bid off at his succession sale to Christopherson as already 
stated. 


His objection to complete the sale, is that the purchase by White through 
Anderson, was null and void. Under Article 1139 of the Civil Code, which 
‘declares that ‘‘every curator of vacant successions or of absent heirs, is pro- 
hibited from purchasing by himself or by means of a third person, aby pro- 
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nullity (sous peine de mullité) and responsibility for all damages caused ae 
thereby.” 

We concur with the District Judge in the conclusion that it is inequitable to 
compel Christopherson to accept the property and pay the price under the cir- 
cumstances stated. The title he would receive would be fraught with danger. 
There is nothing to show conclusively that the heirs or creditors of Mohan 
would be estopped from disputing White's acquisition through the person 
secretly interposed. It does not appear that the creditors of Mohan’s succes- 
sion when they took the dividend of the price paid by Anderson, knew the 
true circumstances of his purchase; and for aught that appears to the con- 
trary, the heirs of Mohan, or his creditors if they have not been paid in full, 
could sue the succession of White for a rescission and damages. Nor are we 
prepared to say that Christopherson could resist such an action if he should 
pay his bid and take possession, after the notice he now has of the true circum- 
stances of Anderson’s purchase as explained in the deed to White’s administra- 
tors ; information which it does appear he possessed when he made his bid. 

The case of Abat v. Casteres, 3 N. S. 220, and others cited by the appellant, 
and Article 710 and 711 of the Code of Practice, do not meet this case. This 
was not a sale under execution, nor has the purchaser gone into possession. 

Judgment affirmed, cost of appeal to be paid by appellant. 





Geo. A. Borrs v. Tue City or New Orzeans. 


The summary mode of proceeding against delinquent tax payers by advertisement in lieu of citation 
as provided by the Act of 1852, No. 11, Sec. 85, applies only to the collection of taxes assessed 
subsequent to the Act. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Whittaker, for plaintiff and appellant. Labatt, for defendant. 

Oapenx, J. (Vooruies, J., absent.) This case presents the same question 
which was decided in the case of the City of New Orleans v. Cochran, Bul- 
lard & Oo., 8 A. R. p. 865, in which it was held that the summary mode of pro- 
ceeding against delinquent tax payers by advertisement in lieu of citation as 
provided by the Act of 1852, No. 71, Sec. 35, applied only to the collection of 
taxes assessed subsequent to the passage of the Act. The plaintiff without 
being cited, was condemned to pay a tax levied before the Act was passed and 
sues to annul the judgment, on the ground that neither petition nor citation 
was served on him. 

The judgment for that reason must be annulled. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, that the judgment in favor of the defendants against the 
plaintiff, the execution of which is enjoined be rescinded and annulled, and the 
injunction rendered perpetual, the defendants to pay the costs in both courts. 





E. Wooreny, f. w. c., v. Gzorce Harrison, Tutor, et al. 


Where during twenty years the piaintiff remained silent as to a claim, although there were frequent 
dealings and accounts between her and the sere Chen, Gong Rae, Se Se 
considered stale and presumed to have been paid. 

Where the existence sta: Sadie decaibiinctton to gut ot tions cit Sent or ceabiien dibs cig Gaia 
it must be sustained by proof. 


PPEAL from the District Court of the parish of West Feliciana, Sterling, J. 
Ratcliff, for plaintiff and appellant. JU. B. Phillips and Brewer & Col- 
lins, for defendant. * 

Sumet, C.J. Mrs. Rebecca Harrison was the universal legatee of John C. 
Morris. The defendants are her children and heirs. The plaintiff’s claim is 
founded on the alleged indebtedness of John C. Morris, and is composed of 
various items. 

Upon that portion of the claim which embraces the alleged indebtedness of 
Morris, as curator of the succession of Antonio and James Nelasco, we think 
judgment was properly rendered in favor of the defendants. 

Many years since, one James Nelasco left legacies to Ellen Wooten and her 
children. She claimed them from 7urner, the curator of Nelasco’s succession, 
and in 1828, a decree was made, recognizing the claim and ordering the curator 
to render an account. Morris soon after succeeded Turner in the curatorship ; 
settled with him, administered the estate, and filed an account in 1830, showing 
what he had received from Turner, and how he had appropriated it. In this 
account the amount coming to £ilen and her children, are put down as paid, 
and reference is made to-two vouchers said to be annexed with the other vouch- 
ers for payments. Upon this account the following decree was made: 

“ On reading and filing the petition, answer, account and vouchers in this 
case, and due notice having been given, and there appearing to be no good 
cause why the said account of the curator, Morris, should not be passed and 
homologated, and he be discharged, ordered that the account and vouchers of 
said curator, John C. Morris, be passed and homologated, and the said Morris is 
hereby discharged from any further administration of the succession of Anto- 
nio and James Nelasco, and of John Rouse, and bonds given in these cases are 
hereby cancelled and discharged. September 20th, 1830. 

Joun B. Dawson, Parish Judge.” 

It appears that the vouchers spoken of in the account and decree are not 
now extant among the papers of the late Probate Court, nor does the record 
exhibit any direct evidence of publication of notice to creditors, or personal 
notice to the plaintiff, of the application of the curator for the approving of his 
account and a discharge. On the other hand, the plaintiff was once a party to 
the mortuaria ; it is proved that the papers of the court (as unfortunately has 
too often occurred in the country parishes,) were not kept with care and order, 
and portions of them had been destroyed by vermin; during twenty years the 
plaintiff has remained silent as to this claim, although there were frequent 
dealings and accounts between her and Morris during that long interval. Un- 
der such circumstances, the District Judge was fully justified in presuming 
that this stale demand had been paid. 





9th January, 1846, for $2000, payable on demand to Ellen Wooten or bearer, 
with ten per cent. interest from date. The defendants, among other matters 
of defence, contended that this note, if genuine, was in fact a disguised dona- 
tion made by Morris to the plaintiff, a free woman of color, who had once been 
his concubine; and that no valid consideration was given for it. 

We have carefully considered the evidence with regard to this note, and the 
surrounding circumstances ; and it has produced upon our minds an impres- 
sion so unsatisfactory that we are not prepared to say the appellant has 
any right to a change of the judgment below in her favor. The evidence 
tends quite strongly to the conclusion that the relation of concubinage did once 
exist between the plaintiff and Morris. A deed made by him to her many 
years since, assists in some degree that hypothesis. It isa very singular cir- 
cumstance, if the note was really for an indebtedness, that the plaintiff daring 
the years 1848 and 1849, should have gone on making partial payments from 
time to time, upon a note made by herself in favor of Morris and now held by 
his heirs, and taken no action upon the note until after the death of Morris. 
Though the existence of any lawful consideration has been put at issue, and 
the showing above mentioned has been made by the defendant, no evidence 
of consideration has been given by the plaintiff. See Civil Code, 1468, 1523, 
1525. 1 Ann. 239. 2 Ann. 518. 

As there has been no prayer for an amendment of the judgment by the 
appellee, the enquiry whether the note signed by Morris should have been 
wholly or partially disregarded is not properly before us. 

It is therefore decreed that the judgment of the District Court be affirmed 
and to be operative, also, against the said Sarah Ann Harrison and Martha 
Mary Harrison as heirs of Rebecca Scholfield, deceased, formerly a defendant 
in this cause, and who died since this appeal was taken, without prejudice how- 
ever to to the right of said Sarah and Martha, to show, in any future proceed- 
ing against the plaintiffs, that they are not liable in whole or in part as heirs 


of said Rebecca for her portion of the judgment of the District Court in this 
cause. 





C. Scunemwer v. Cocurane, Buttarp & Co. 


Bills drawn from one State of the Union on another are foreign bills so far as to give credit to the 
protests by Notaries in other States, and such protests are admissible without further proof, in 
our courts. But notice to parties sought to be charged as drawers or endorsers can not be proved 
by the certificate of the Notary who protested the bills, it must be proved like all other facts. 


PPEAL from the First District Court of New Orleans, Larue, J. 

Defour & Preauz, for plaintiff and appallant. Clarke & Bayne, for 
defendant. 

Ocpen, J. The certificate of the Notary who protested the bills on which 
the defendants are sued as endorsers, was the only evidence offered to prove 
notice of the dishonor of the bills. The evidence was objected to and we think 
ought to have been rejected. Notarial protests of foreign bills of exchange 
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ing to the custom of merchants, but the acts of foreign Noteries or of Notaries 
of other States of the Union, beyond that exception, are not admissible in evi- 
dence without proof of the signature and capacity of such Notary or other 
public officer. Waldron v. Turpin, 15 L. R. 552. Rosim v. Bonnabel, 5 Rob. 
164. 

Bills drawn from one State of the Union on another, are now regarded as 
foreign bills, so far as to give credit to the protests made by notaries in other 
States and render them admissible without further proof in our courts, but 
notice to parties sought to be charged as drawers or endorsers must be proved 
like all other facts, and the Statute of 1827, which makes the certificates of 
notice by Notaries in this State competent evidence of such notice, has no effect 
beyond such instruments executed within the State and by public officers, whose 
acts are thus clothed by law with the authority of authentic evidence. 

There being no other proof of service of notice of protest, the plaintiff's 
case is not made out. 

The judgment of the court below is therefore affirmed with costs. 





E. Buisson v. 8S. D. Sraats.—W. Miter, Intervenor. 


Where the amount of the claim is less than three hundred dollars, notwithstanding the amoant of 
the property seized under garnishment process is more than that sum, the appeal will be dismissed. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Michel & Gilmore, for plaintiff and appellant. Dunlap, for intervenor. 

Bucwanan, J. (Voornies, J., absent.) The suit was brought upon a note 
of $125, to which the defendant pleaded in compensation a balance upon a con- 
tract of $1600. Judgment having been rendered for plaintiff for the amount by 
him claimed, and rejecting the compensation. Plaintiff, under his 7. fa., issued 
garnishment process to the city treasurer, who acknowledged, in answer to in- 
terrogatories, having in his hands $575 balance due by the city to defendant, “and 
for the whole of which the said Staats has given an order in favor of W. Miller.” 
Subsequently, W. Miller took a rule upon plaintiff to show cause why the 
garnishment and seizure should not be discharged, on the ground that he, the 
said Miller, was the bona side owner and holder, by legal assignment, of the 
debt aforesaid previous to said garnishment. Plaintiff has appealed from a 
judgment making this rule absolute; and the appellee, Miller, moves to dismiss 
the appeal for want of jurisdiction, the amount ‘Incontroversy being less than 
three hundred dollars. 

The appellee claimed, it is true, by his third opposition, the ownership of a 
claim against the city treasurer for the sum of five hundred and seventy-five 
dollars, but it can scarcely be said that the “matter in dispute” betweeihim 
and the appellant “exceeded three hundred dollars.” Const., Art. 62. The 
appellant had evidently no larger right against the debtor of his debtor in exe- 
cution, than he had against his debtor in execution ; and that right is expressed 
inthe fi. fa., as follows: “The sum of dis bended tnd twenty-five as 
with five per cent. per annum interest from the 14th February, 1858, until paid, _ 





and also the sum of $15 85 cost, exclusive of sheriff's fees.” If any ambiguity Pome 


appear in this description of the amount, it is removed by the agreement of 
parties, in the record, “that the amount of plaintiff’s judgment, interest and 
all costs, say the sum of one hundred and sixty dollars, shall be deposited in 
court till the further order of the court, and that the balance of the debt due by 
the city to the said defendant be paid over to the said William Miller by the 
sheriff. 

Tt has been frequently decided that an appeal will not lie from a judgment 
upon @ motion to quash a seizure, when the value of the property seized does 
not appear, although the amount of the claim, to secure which the seizure was 
made, be above three hundred dollars. See Hennen’s Digest, verbo Appeal, p. 
17, No. 4. A fortiori, when the amount of the claim is less than three hun- 
dred dollars, although the amount of property seized is more than that sum. 

The Code of Practice has provided for the reduction of a seizure under exe- 
cution, when it exceeds what may be reasonably thought necessary to satisfy the 
judgment and costs. Art. 652, 653. Act of April 7th, 1826, sec. 13, It is 
evident, that in contemplation of law, the amount of the seizure never exceeds 
the amount of the writ. 

Again, where defendant admits his liability for a part of a claim, and pays 
that portion into court, for which plaintiff takes judgment, removing his right 
to the balance, which is less than the amount necessary to authorize an appeal, 
no appeal will lie from the judgment in relation to that balance. Second Muni- 
cipality v. Corning, 4 Ann., 407. 

The motion is therefore sustained, and the appeal dismissed with costs, 


Tue or Srate Louisiana on THE Retation or C. Baumpack v. J. 
Dusve. 


The Governor has no power, under the Constitution of 1852, to appoint, during the recess of the 
Senate, to an office not vacant. 
The case of the State, on the relation of Segur v. Crenshaw, 8 Annual, affirmed, 
PPEAL from the First District Court of New Orleans, Larue, J. 
Bonford & Finney, for the relator and appellant. Collins, for defend- 
ant. 

Sumeit, C.J. (Vooruues, J., absent.) The Act of June 1, 1846, provides 
for the appointment by the Governor, by and with the advice and consent of 
the Senate, of inspectors of weights and measures for New Orleans. Under 
this Act Dubuc was appointed by Governor Walker, by and with the advice 
and consent of the Senate, on the 15th March, 1852. The term of office, under 
the statute, was two years. Acts of 1846, p. 95, sec. 2. 

Baumback was appointed to the same office by Governor Hébert, June 1, 
1858, during the recess of the Senate. The commission, under which he claims, 
bears that date. 

In the case of the State on the relation of Sigur v. Crenshaw, we had occasion 
to consider the effect of the Constitution of 1852, upon officers commissioned 
under the antecedent Constitution and Government; and a majority of this 
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- Court, affirmed a judgment in favor of Sigur, who had been appointed by the — 

Governor elected under the Constitution of 1852, by and with the advice and 
consent of the Senate. 

We refer to the views then expressed and to the conclusions to which we 
then came, to wit: that the tenure of the former incumbent ceased upon the 
appointment and readiness to enter into office of the new officer. 

So that the true question here, as the District Judge correctly observed, is 
whether there has been an appointment of a new officer under the new Govern- 
ment. That is to say, an appointment constitutionally valid. 

We concur with the District Judge in his conclusion that no such appoint- 
ment has been made; and this, because the appointment of Bawmback was 
made during the recess of the Senate, and the office was not then vacant. By 
the Article 48 of the Constitution of 1852, the Governor is clothed with power 
to fill, for a limited time, vacancies that may happen during the recess of the 
Senate; but not with powers to create a vacancy. The general grant of the 
appointing power is found in Art. 47. It is vested in the Governor acting by 
and with the advice and consent of the Senate. The special grant in Article 
48 is restricted to filling, for a limited time, vacancies occurring during the re- 
cess of the Senate, and was made to avoid the inconvenience to the public service 
which would arise from leaving offices vacant during the interval which might 
elapse before the re-assembling of the Governor’s constitutional advisers. We 
consider the Art. 144, where it speaks of “the entering into office of the new 
officers to be appointed under said Government,” as pointing to the general 
grant of the appointing power in cases generally, and to the exceptional grant 
in the excepted cases, to wit: vacancies. 

There is no reason to infer from the provisions of the Constitution of 1852, 
taken as a whole, a grant to the Chief Executive Magistrate of a larger control 
over appointments than was conferred by the Constitution of 1845. It will be 
observed that in important particulars the former appointing power of the Ex- 
ecutive was curtailed by a transfer to the people. 

We think, with the District Judge, that Article 145 was put into the schedule 
for the purpose of preventing the Governor elected under the Constitution of 
1845 from making appointments under the Constitution of 1852, after it should 
go into operation, and during the interval which would occur before the enter- 
ing into office of the new Governor. 

The error of the appellant’s counsel consists in considering a vacancy as hav- 
ing occurred in this case. It is not a vacancy in the sense of Article 48, which 
results from the operation of Art. 144, upon the defendant’s commission ; but 
the cessation of the tenure of the old officer appointed under the former Govern- 
ment, upon the Constitutional appointment, and entering into office of a new 
officer. : 

We have already noticed the fact which distinguishes this case from that of 
Sigur. Sigur was appointed by the Governor, by and with the advice and 
consent of the Senate. See 8 Ann., p. 401. 

Judgment affirmed. Costs of appeal to be paid by appellant. 
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W. Srepruens v. W. C. Graves. 


The plaintiff, a resident of Louisiana, sued the defendant, a resident of Kentucky, to rescind the sale of 
slaves sold him by the agent of defendant, on account of redhibitofy defects. The defendant signed 
an agreement to arbitrate the matters in dispute, but the arbitrators did not act.* Held: That it 
was not a proper case for the appointment of a curat.r, ad hoc, to represent the defendant. 


PPEAL from the District Court of the Parish of East Baton Rouge, Robert- 
son, J. Dunn, for plaintiff. Lacey, for defendant and appellant. 

Suet, C.J. (Vooruies, J., and Campsext, J., concurring.) The facts are 
correctly stated in the opinion of the District Judge, and we concur with him 
in the conclusions that this case was not one for the appointment of a curator 
ad hoc. See Dupuy v. Hunt, 2 Ann., 562. Johnson v. McRae, 8 Ann., 101. 

‘We think there is no error in the judgment of the District Court, rescinding 
the appointment of a curator ad hoc, and dismissing the suit; and the judg- 
ment is therefore affirmed with costs. 

Ocpen, J., (with whom concurred Bucnanan, J.,) dissenting. The sale from 
the defendant to the plaintiff having been made in Louisiana, and within the 
jurisdiction of the court, I think it was a proper case for the appointment of a 
curator ad hoc, to represent the defendant, who resides in Kentucky. 

The rule, sanctioned by the more recent decisions on this subject, confines 
the power of appointing curators ad hoc to cases where there is something upon 
which the jurisdiction of the court can properly be based. In the case of 
George v. Fitegerald, 12 L. R., 606, the rule was laid down more broadly than 
was necessary for the decision of that particular case, which, like this, was a 
redhibitory action against a defendant residing in another State, but the con- 
clusion then arrived at, that in such a case, a curator ad hoc may be appointed 
to represent the absent defendant, is not at variance with any of the more re- 
cent decisions, and is not, as I think, in conflict with the decision in 2 Ann. R., 
562, of Dupuy v. Hunt. Where the subject matter of the suit is the title to 
land, it is the constant practice to cite absent defendants as warrantors by the 
appointment of a curator ad hoc. Negroes are considered real estate, and where 
the object of the suit is the rescission of the sale of property of that kind on the 
ground of a vice inherent in the contract itself, and the property is within the 
jurisdiction of the court, there is the same reason for applying the rule to such 
a case as there would be in an action to rescind the sale of a tract of land. 

The defendant in this case entered into an agreement, in writing, to submit 
* the controversy to arbitrators who were to make a report, and within ten days 
file it in the office of the Clerk of the District Court of East Baton Rouge. He 
appeared afterwards, by counsel, before the arbitrators and objected to their 
proceedings on the ground that he had not been personally notified, and when 
the suit was instituted appeared again, by counsel, and excepted to the juris- 
diction of the Court, on the ground that he resided out of the State, and that 
the court was without authority to appoint a curator ad hoc to represent him. 
I am of opinion the court below erred in sustaining the exception. 

Dunn, for a re-hearing : 

Ist. A dismissal of the conservatory process did not carry with it a dismissal 
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* The facts are taken from the opinion of the District Judge. 
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action. exceptions tend to the dismissal of the action, but 
, Ghepasal duly Steere te progress. 

ze 6 of the Record, it will be seen that the petitioner prayed to cite the 
in propria persona, to answer, as well as through a curator ad hoc 


As Graves frequently visits Baton Rouge, the plaintiff should have the benefit 
are pe ene sevice meee him. The petition was delivered to 

regularly filedy and it was the duty of the Gack to nake dat 6 copy 

served on defendant with a citation annexed, as prescribed by Code of 

176 and 178 Arts. This he cannot do if his action remains dismissed, 

and he would be obliged to commence de novo. The dismissal of the action is 


Tt was error to set aside the process of attachment. The plaintiff was 

nly entitled to it, and adismissal of the action as to McHattan, a garnishee, 

should not deprive the plaintiff of the benefit of the attachment, if by vigilance 

Fo be so fortunate as to find property, rights or credits belonging to the 
t. . 

MeHattan disclaimed being agent, denied owing the defendant, and prayed 
to be discharged. That being allowed, still the attachment process should re- 
main undisturbed except as to the garnishment. 

The defendant, Graves, contested the authority of the court to appoint a 
curator ad hoc, to represent him. In such case, if the law be in his favor, then 
the appointment of the curator would be rescinded, and the petition and attach- 
ment remain undisturbed. The defendant could not reach these without an 
appearance and issue, in which he would fail, and which would be a waiver of 
jurisdiction. 

8d. At page 14 of the Record, it will be seen that the interest of the defend- 
ant in the slave Sarah was attached. ' 

If Graves had an interest in that slave it was the right of plaintiff to attach 
it, and whether he had or not, was a question to be tried, The dismissal of the 
attachment deprives him of that right. 

4th. Every government has a right to make laws protecting the citizen 
ee frauds and bad faith of non-residents in the sale of slaves made 

n the State and within the jurisdiction of the courts, and are equally bind- 
ing on non-residents, who contract, knowing their existence, and will have full 
force and effect in every other government. The mother shall not be sold from 
the child; a disease manifesting itself within 15 days, shall be evidence of its 
existence on the day of sale; and such laws, are made for the protection of our 
own citizens and purchasers of slaves. The right cannot be controverted. 


A right without an adequate remedy is a mere shadow ; and I submit to your | 
honors, if it were not competent to provide a remedy to cancel contracts made . 


within the State, and whether judgments rendered contradictorily with curators 
ad hée would not be respected by the sister States? 

At the time the defendant sold the slaves, he was a Kentuckian; he sold 
them in this State, and to a citizen of the State; the contract must be governed 
by the laws of the State, It was a part of the contract that if redhibitory vices 
or defects manifested themselves, that then the slaves were to be returned and 
the price paid back. 

ow were the slaves to be returned? Was it the duty of the purchaser to 
take them to Kentucky ? 

The moment these slaves touched our soil, they ceased to be personal pro- 
perty: A suit to cancel the sale is therefore not like a personal action that fol- 

the person, or actions relating to personal property. 

The Article in the Civil Code provides for the appointment of curators ad hoc 
in certain cases, and is this not a case ? 

Not only was the contract made in Louisiana; not only are slaves 
as real estate, but the definition and effect of the redhibitory action, indicating 
that vendors of slaves have a suspensive revisionary interest in the 

would seem the law-maker intended to embrace such cases, and in 
we are supported by the repeated decisions of the Supreme 
ears past, and without any change in the islative enactments. 
law and practice was not seriously questioned by the courts until 
recently. 


Suppose that the plaintiff had sold these slav and that he was sued on ac- 
count of defect, would he not have a right to his vendor in warranty and 
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Seamtotineseh sCnremsiar of See! Gash indhageaction. ‘Thepueell 
a suit pending in which the absentee was interested, and the right would be 


uestioned. 
ithe plaintiff, then, can sell the slaves, stand a suit, and thereby give jurisdic- 
tion to the court over the absentee. It seems to be a curious that he can- 
not sue the absentee unless he is himself sued. 

In ing an agreement to arbitrate, did not the defendant give juris- 
diction? To test it, I insist that the agreement was equivalent to citation, and 
would be so ruled, for the p of interrupting prescription. 

For this reason, the law orizes the parties to make such 
— service by endorsing it on a petition, it as much interrupts 
if served with citation. The agreement, in this case, therefore, 
not without legal effect, and surely, it interrupted prescription, because it was 
the commencement of a | controversy which has never been voluntarily 
waived or dismissed by plaintiff, and I submit to your honors if that agreement 
is not evidence of consent, conferring jurisdiction. 
Re-hearing refused. 





Crry or New Orteans v. R. D. Sueruerp. 


A judgment of the District Court, refusing the application of defendant to remove a case to the Circuit 
Court of the United States, is interlocutory and unappealable. 


PPEAL from the Fifth District Court of New Urleans, Augustin, J. 
Labatt and G. Fustis, Jr., for plaintiff. A. EK. Josephs and Durant & 
Horner, for defendant and appellant. 

Bucuanan, J. The defendant being sued in the Fifth District Court of New 
Orleans, for an amount over five hundred dollars, availed himself of the provi- 
sions of the tenth section of the Judiciary Act of 1789, (Story’s L. U. 8. vol. 1, 
p. 58,) and filed his petition for the removal of the cause to the Circuit Court of 
the United States for this District, on the ground of his being a citizen of Vir- 
ginia. The District Judge, after hearing evidence, rejected this application ; 
from which decision defendant has appealed, and plaintiff moves to dismiss the 
appeal, as improperly granted from this interlocutory judgment. ‘ 

The point of practice is perfectly settled in favor of appellee. 2d M. R.; 176. 
6N.S., 712. 5L. R., 878. 


Appeal dismissed at cost of appellant. 





Parrick Kerr v. T. B. Hays. 


PPEAL from the District Court of the Parish of Plaquemines, Rousseau, J. 
J. Q. Bradford, for plaintiff and appellant. Maurian and W. H. Hunt, 
for defendant. 

Campsett, J. (Voorntes, J., absent.) It satisfactorily appearing that 
Patrick Kerr, the nominal plaintiff and appellant in this suit, is and was dead, 
at the time of its institution. 

It is decreed that the appeal be dismissed. 


iy, 





E. Armorer, Administrator, v. Marcarer Case et al. 


‘ i o 

Purnell & Culberson purchased from Mrs. Davis, the mother of Purnell, her rights in the succes- 
sion of her mother. Purnell afterwards purchased from Culberson, his co-proprietor, his interest 
in the land acquired by the joint purchase, and paid two of the notes given for the purchase money. 
After his death, his widow resisted the payment of the remaining” notes, alleging failure of consi- 
deration, and that they were given in error by her deceased husband, who was the owner of the 
land at the time of the purchase from his mother. Held: The purchase by Purnell from his 
mother was a recognition of title in her, and an acknowledgment of her right to sell. In subscrib- 
‘ing the act, he virtually said to his co-vendee, I have no interest in or title to this property—he 

_ ‘was therefore bound to his co-vendev for the purchase money. 


PPEAL from the District Court of the Parish of Concordia, Farrar, J. 
Stacy & Sparrow, for plaintiff and appellant. Shaw & Ogdgn, for defen- 
dant. — 

Campse.L, J. This litigation originated in the transactions which gave rise 
to the suit of Armorer, Tutor, v. Case, Administrator, et al., recently decided ; 
and by the consent of parties, the evidence contained in the record of that 
case, is to be considered in the decision of this. The relation of the parties to 
each other, and the history of their transactions, are stated in the case re- 
ferred to. 

Eliza Davis, Thomas D. Purnell, and Mary C. Purnell, wife of Culberson, 
were legitimate children of Mary Purnell, Eliza being the issue of the first 
marriage of their mother. 

In 1842, Mrs. Davis sold to Purnell & Culberson, her rights in the succession 
of her mother, and on the 6th April, 1844, Culberson sold to his co-proprietor, 
Purnell, his interest in the land acquired by their joint purchase from Mrs. 
Davis, for $6000, payable in six annual instalments ; two of which were paid 
by Purnell before his death. His widow, assisted by her second husband, re- 
‘gists the payment of the four remaining notes, alleging failure of consideration 
and that they were given in error by Purnell, who was the owner of the land 
at the time of the purchase. There is no preterice of fraud or bad faith. 

Even if it be conceded, that Mrs. Davis had no title by inheritence from her 
mother to the land sold, still, we think the heirs of Purnell are estopped from 
alleging that fact, as a bar to the suit brought by Culberson, because of their 
ancestor having been a party to the sale and a joint purchaser with Culberson. 
His purchase from Mrs. Davis was a recognition of title in her, and an ac- 
knowledgnient of her right to sell. In subscribing the act, he virtually said to 
his co-vendor, I have no interest in or title to this property, and in his subse- 
quent purchase and in the payment—so long as he lived—of the instalments 
as they fell due, he re-affirms it. Under the circumstances, we do not think 
the defence can be sustained. It was never urged by the ancestor of defen- 
dants, nor could it have been; and the children wil! not be heard, when they 
proclaim that which equity and good conscience would not permit their father 
to set up as a defence. 

In view of all the facts, we are inclined to regard the sale from Mrs. Davis, 
as a compromise of rights which were by no means free from doubt. On this 
point, however, as it is not necessarily involved in the decision of this question, 
-we express no positive opinion. No effort is made to recover back from Mrs, 
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NEW ORLEANS, APRIL, 1854. 
_ Davis the money paid for the land, and, in our opinion, the right of the plain- Angie 
tiff to recover, does not "in anywise depend upon the validity of Mrs. Davis’ Case. 
title. 
It is alleged that Culberson did not pay his portion of the debt due for the 
purchase made by himself and Purnell from Mrs. Davis. No attempt was 
made to establish this allegation; but a contrary presumption results from the 
facts proved. 
In view of these reasons, and those given in the case of Armorer, Tutor, v. 
Case, Administrator, we are of opinion that the judgment of the District Court 
should be reversed; which is decreed. It is further adjudged and decreed, 
that petitioner, Edward Armorer, do recover, in his capacity as administrator 
of the succession of Thomas D. Purneil and the said Margaret Case, adminis- 
tratrix, the sum of four thousand dollars, with interest at the rate of eight per 
cent. on one thousand dollars thereof, from January 1, 1847, and like interest 
on the like remaining sums from January Ist, 1848, 1849 and 1850; and that 
for the payment of said sum and interest, petitioners’ mortgage and vendor’s 


privilege be allowed and recognized, and that he have leave to enforce the same 4 
as claimed. 

It is further ordered, adjudged and decreed, that petitioner do recover of and 
from the succession of said Purnell and his said administratrix, the further 
sum of eleven hundred and twenty-six dollars and fifteen cents, with six per 3 
cent. interest on one thousand and eighty-nine dollars and fifty-three cents 
thereof, from February 19, 1849. The costs of both courts to be paid by de- 
fendants and appellees. 


E. Armorer,” Administrator, v. Marcaret Case et al.* 


AMPBELL, J. The defence relied upon in this case, is the same as that set 

up in the case of Armorer, Tutor, v. Case, Administrator, et al., just decided, 
and by consent, this case has been tried chiefly on the testimony contained in 
the record of that. 

For the reasons then given, we are of opinion that the judgment rendered in 
this case should be reversed; which is decreed. It is further decreed and ad- % 
judged, that petitioner, Edward Armorer, do recover in his capacity as admin- 3 
istrator, from the succession of Zhomas D. Purnell, and the said Margaret 
Case, administratrix, the sum of four thousand dollars, with eight per cent. per 
annum on one thousand dollars thereof, from January 1, 184% and the like 
interest-on the like remaining sums, from January 1st, 1848, 1849 and 1850; 
and that for the payment of said sum and interest, petitioner’s mortgage and 
vendor’s privilege be allowed and recognized, and that he have leave to enforce 
the same as claimed. 

It is further ordered, adjudged and decreed, that petitioner do recover of and 
from the succession of said Purnell, and his said administratrix, the sum of 

——-——, with interest thereon at the rate of six per cent. per annum from 
February 19, 1849; the costs of both courts to be paid by defendant and ap- 
pellee. 

* See preceding case.—Rep. 
32 





Victor Burrue v. Biaxke anp THE Town or CARROLLTON. 


The founders of the town of Carrollton, when they caused the original plan of the McCarty planta- 
tion to be made—dividing it into squares or portions of land, numbered and bounded by streets and 
avenues—and offered it at auction to the public, clearly intended to give it the character and desti- 
nation of suburban property, and no one holding squares and pieces of ground described in his title 
with reference to this plan, which has been the subject of legislative recognition, can consistently 
with his own title, the manifest intention of his authors, and the rights of other citizens who have 
bought on the faith of the same declared intention and appropriation, dispute the public character 
ef the portion of the land so reserved for streets and avenues, whenever the corporation of Carroll- 
ton shall consider the proper time has arrived for having them opened. The plaintiff must be con - 
sidered as having bought his property with reference to this ultimate exercise of power. 


PPEAL from the District Court, of the Parish of Jefferson, Clarke, J. 
Roselius, for plaintiff and sppellant. Beecher, for defendants. 

Suet, C. J. (Voornms, J., absent.) The defendants having passed an 
ordinance for opening two streets in the town of Carrollton, called Levee and 
Clinton streets, the plaintiff sued out an injunction to prevent it, alleging that 
the ground through which it was proposed to open them, was his property, and 
that the defendants had no right to do so without having previously paid a full 
indemnity to him for the lands to be taken for such streets, and without having 
complied with the requisites prescribed by law for the opening of streets by 
municipal corporations. 

The defendants in their answer allege, that the plantation formerly called 
McCarty’s, belonged, in the year 1832, to the New Orleans Canal and Banking 
Company, Laurent Millaudon, John Slidell, and Samuel Kohn ; that in that 
year, the said proprietors made a plan and prospectus of said plantation, divid- 
ing it into streets and squares, and called it Carrollton, and caused the whole 
of the squares to be sold at public auction, according to the said plan and pros- 
pectus, and passed their deed of sale referring to said auction sale, the pros- 
pectus and plan of said town; and they allege that defendants hold under them 
by virtue of one or more of said deeds or bills of sale and subsequent convey- 

ances. 

Your respondents allege, that said proprietors, by their prospectus, plan and 
public sales at auction, and before notaries, established and dedicated to the 
public use, and to the purchasers of squares and lots in Carrollton specially, 
a street eighty-feet wide, called Levee street, extending from upper to lower 
line streets, and nearly parallel to the old river road, and also a street called 
Clinton street, fifty feet wide, extending from said Levee street parallel to 
Adams street to First street on the railroad. 

Your respondents allege, that the dedication of said streets to public use, 
and especially to the use of the purchasers of squares and lots in Carrollton by 
the proprietors, who established said town, was always well known to the plain- 
tiff and has been frequently acknowledged by him and those under whom he 
holds, and has always been matter of public notoriety, and that the said streets 
have only been temporarily closed by the permission of your respondents, for 


the convenience of said plaintiff, and they deny that he ever possessed the said . 


streets as owner, or has acquired any right to the same by prescription, as he 
pretends. 
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In his petition, the plaintiff has alleged ownership and long possession by 
inclosures, but abstained from reciting his titles. The defendants, however, 
have offered deeds exhibiting portions of his chain of title and that of other 
proprietors ; and from their recitations it appears, that the material allegations 
of their answers respecting the plan of the town of Carrollton, and sales in 
conformity thereto, were true, and that the plaintiff's father bought a portion 
of the lands he holds under the enclosure, under the description of a piece of 
land fronting on said streets, and with reference to said plan. The description 
in one of the deeds is as follows; Kohn (who was one of the founders of the 
town,) sells to D. F. V. Burthe, “the undivided half of a certain piece or por- 
tion of ground situate at Carrollton, in said parish of Jefferson, and designated 
by the number one on the original plan of Carrollton, drawn by Charles F. 
Zimpel, engineer and surveyor, dated the 16th day of March, 1882, deposited 
for reference in the office of G. R. Stringer, notary, in this city, and of whom 
Theodore Guyol is the successor in office. The said portion of ground having 
American measure 1205 feet on the line of Levee street, 3198 feet on the road 
separating said Carrollton from the plantation heretofore belonging to Pierre 
Foucher, 449 feet on First street, and 2380 feet on Clinten street, together with 
the undivided half of all the buildings and improvements on the said piece of 
ground,” &e. 

The plan spoken of, we understand to be the same plan which is referred to 
in the first section of the statute incorporating the Town of Carrollton, enacted 
March 10, 1845, p. 47; which statute clothes the Mayor and Council of the 
town with “powers to prevent the stoppage or obstruction of the streets, 
levees, and public roads of the town, and adopt such regulations for that pur- 
pose, and for the removal of all buildings er obstructions on the levees or pub- 
lic roads of said town, as may not be inconsistent with the laws of Louisiana.” 
The plan is alse recognized in the charter of the New Orleans and Carrollton 
Railroad Company, granted in 1833. The 4th section is in these words: The 
said corporation is hereby invested with all the powers necessary for the con- 
struction and repair of a railroad from some point in the suburb St. Mary, 
through Nayades street, to its termination in the suburb Livaudais, and from 
thence to a street named First street, on a plan made of the plantation former- 
ly belonging to Barthelmy Macarty, and which plan is deposited in the office 
of Greenbury R. Stringer, and thence through said street to the river Missis- 
sippi; provided the said railroad be se constructed as not to prevent the use 
and traveling in any street through which it may pass.” Acts of 1838, p. 9. 

It further appears, that Burthe and Millaudon, his co-proprietor, had ad- 
dressed te the Mayor and Council a petition, in these words: 

To the honorable the Mayor and Aldermen of the Council of Carrollton : 
The petition of Z. Millaudon and V. Burthe, respectfully represents, that your 
petitioners are ewners of all that portion of ground situated in Carrollton, and 
comprised between lower line and Adams street, from Levee street to Carroll- 
ten Railroad, and described in the accompanying sketch. 

Petitioners say further, that agreeably to a resolution of your honorable 
body, they have been notified to open Clinton street, which runs through said 
tract of land. 

Now, petitioners say, that the opening of said street would be, for several 
years to come, of no benefit to the public, inasmuch as your petitioners are 
the only owners of the property on both sides; that it would be, on the con- 
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trary, a source of useless expense both to the city, who would have tokeepsaid 
street in repair, and to your petitioners, who would have to fence in the lots on 
both sides. 

Wherefore your petitioners, impressed of the idea that it is your honorable 
body’s wish to promote the interest of individuals when it can be done without 
loss or detriment to the public, would respectfully ask your honorable body to 
repeal the resolution ordering the opening of Clinton street, and to grant to 
petitioners the privilege of leaving the same enclosed for five years, And as 
in duty bound, &. 

(Signed) Muavupon & Burrage. 

It further appears, that the expediency of opening the streets in this quarter 
of the town, had been considered by the council, and determined upon as con- 
ducive to its prosperity. 

On the other hand, it appears that the plaintiff and his authors have had the 
ground, appropriated by the plan for these streets, under enclosure for many 
years. 

Upon this state of facts, we think the District Judge did not err in dissolv- 
ing the injunction. 

The founders of this town, when they caused this plan of the Macarty plan- 
tation to be made, dividing it into squares or portions of land, numbered and 
bounded by streets and avenues, and offered it at auction to the public, clearly 
intended to give it the character and destination of suburban property. No 
ene holding squares and pieces of ground described in his title with reference 
to this plan, which has been the subject of legislative recognition, can consis- 
tently with his own title, the manifest intention of his authors, and the rights 
of other citizens who have bought on the faith of the same declared intention 
and appropriation, dispute the public character of that portion of the land so 
reserved for streets and avenues, whenever the corporation of Carrollton shall 
consider the proper time has arrived for having them opened. The plaintiff 
must be considered as having bought his property with reference to this ulti- 
mate exercise of power, and is entirely unsupported in his pretention that by 
the sufferance of the municipal council, that he should enclose the lands, while 
the public convenience did not require the opening of the designated streets, 
he could thereby acquire a right in the soil which he never purchased, and 
which on the contrary was excluded from his ownership, by the term of his 
deed. 

This case presents circumstances materially different from those considered 
in the case of the Zown of Carrollton v. Jones, 7th Ann. 283. The defendants 
were in possession of a portion of a large piece of ground designated on the . 
original plan of the Town of Carrollton. The previous proprietor had caused 
a plan to be made, representing new streets through this piece of ground; 
and a sale according to it was made to a person named Sharp, and a mortgage 
according to the plan was made to the Carrollton Bank. But it appeared that 
Sharp forbore to exercise any right of way, and, on the contrary, contended 
that the property should remain in its enclosed condition ; the mortgage cre- 
ditors had not exercised their rights, and the court assumed that the debt was 
paid. There had moreover never been any public approval of the plan. See 
opinion of Eustis, C. J. on re-hearing. 

Judgment affirmed; appellant to pay costs of appeal. 





Wivow Ducuame v. Wivow Dantiuty, on a Rule of Bacuemmn. 


The legal subrogation extends to every case where a person pays a debt which he has an interest in 
discharging. And if the debt discharged be by judgment, the court may subrogate such person to 
the plaintiff's judgment with the right of execution. 

©. C. 2157. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
St. Paul & Bouney, for the original plaintiff and defendant, cited Pothier, 
vol. 17, p. 278, No. 73. 


———— from “ Boileux” on subrogation. On Art. 1251 N. C. and 2157 

Legal subrogation takes place witheut the consent of either the debtor or credi- 
tor. This favor, based on equity, is enly extended to those who are authorized 
to pay the debt of another. The Code has determined the cases in which the 
subrogation takes place: A judgment that would extend it to other circum- 
stances should be avoided. Analogies cannot be admitted on this subject. 
The law declares a subrogation in the following cases: Ist For the benefit of 
the creditor who pays another creditor who has priority over him, since he has 
an interest in reducing the number of creditors, either to put a stop to litiga- 
tions or to avoid the costs that might absorb the common pledge, for those 
costs will increase in proportion to the number of creditors. 

We will close witha few cases of our own, wondering how they escaped the 
vigilant search of our opponents, in their eagar desire to present at least both 
sides of the qyestion: The French courts are quoted in Dalloz, Dictionnaire de 
Jurisprudence) Vo. Subrogation, section de la Subrogation Legale. 

No. 71. Held, that subrogations, whether legal or conventional, capnot 
extend to any other cases than those enumerated by law. 

No. 74. bien before the publication of the Civil Code, one who not being 
a creditor, had paid a mortgage creditor, could not be subrogated to his rights, 
except by special agreement. 

No. 87. From the letter and spirit of the law, it results that legal subroga- 
tion only arises in case of an actual payment, made by virtue of the purchase. 

No. 93. Held, that the purchaser of an hereditament who pays the mort- 
gage creditor of his vendor is subrégated to the rights of said crediter. 

No. 94; Does the subrogation extend to all the property of the vendor, or is 
it restricted only to the portion sold? (Here a review of Duranton and the other 
authors already quoted.) 

Held, that this subrogation extends only to the property sold itself and to 
such other portion as was, together with it, jointly affected to the payment of 
the same debt. 

No. 95. Recognition of the above principle in a decision of January 15, 
1833. 

Vol. 7 N. S. 602. Nolte v. His Creditors. The court, after having refused 
& subrogation to a party who had furnished money for the payment of a note 
due for wages of workmen engaged in building a house, says at page 603 : 
We are ignorant of any law which gives to the party who furnishes money for 
the payment of a debt the rights of a creditor who is thus paid: The legal 
claim above belongs not to all who pay a debt, but only to he who being bound 
for it, discharges it. ‘The appellant cannot therefore claim’ the benefit of a 
legal subrogation if he has shown no conventional one: the rights of the 
creditor paid with his money are therefore absolutely extinguished and no part 
of them can be exercised by the appellant. 

R. R. 5, 204. Harrison v. Bisland. “A legal subrogation exists in favor, 
not of all who pay a debt, but only of those who being bound for it discharge it.’ 

R. R. 9, 476. Nicholls v. ce yal “a yment of a -_ secured by 
mortgage by one not bound for it w no interest in discharging i 
will not fe Bewcrd him to the right of the party for whom he paid: The “4 
ment will extinguish the debt and the mortgage given to secure it; and the 





for reimbursement will constitute the party who paid an ordinary ered | 


whose benefit — was made. ©. 2156, 2157. 
v. Relf. Held, that the acceptor of bills of me 
pment of certain Mane and secured by mortgage 
ent subrogeted to the said m SEs tas 


extinguished the ob igation and unless specially stipula “no subrogation 
takes plage in favor of the acceptor, of the accessaries of the debt. 
The foregoing authorities from our own Jurisprudence clearly show that no 
tion can have arisen in the case at bar, and if it had, its effect would 
be restricted to the property sold or to such other as was jointly bound for the 
payment of the debt, but in no case should this subrogation be suffered to 
extend to all the property of the debtor indiscriminately. 


J. & EF. Burmudez, for Bachemin : 


The poy of the 2157 Article of the Civil Code granting a subroga- 
_ S of right by reason of such payment, has been commented upon as 
As wl to the Article 1251 of the Napoleon Code, by Denizart, ver- 
bo age tion, p. 575, No. 19. Grenier Hypoth, vol. 2, p. 7 440, 2d alinea. 
Sirey C. G. Aunoté note 21, on Art. 1251, p. 553. Mazerat, Book 8d, 212, 
No. 686, 687, 688, 689. Toullier, vol. 7, p. 188, No. 2, p. 191, note 1, p. 
231, 165. Boileux, vol. 2, p. 604, No. 2, p. 605, No. 8, p. 607, note on Art. 
1252. Dictionnaire du Droit Civil, verbo subrog. leg. ‘vol. 7, p. 14, 2d alinea. 
Marcadé, vol. 4, p. 585, 586, 587. Berriat St. Prix, vol. 2, p. 487, on Art. 1251, 
verbo motifs. Rogron, notes on Art. 1256. Duranton, edition Belge, vol. 7, p. 
96, No. 156, 157, 158, 159, 160, 161, p. 114 No. 183. 


Bucuanan, J. (Voorntes, J., absent. Open, J., absent and dissenting.) The 
question presented to the consideration of the court in this cause, is one of subro- 
gation. The record shows that Jacques Bachemin, Junior, and Theodule Bache- 
min, Junior, being joint owners of a lot of ground with the buildings and 
improvements thereon, sold said property on the 17th January, 1850, to 
thejr grandmother, the defendant; who, on the 11th December, 1851, mort- 
gaged the same in favor of Jacques Bachemin, Junior, or any holder of two 
notes, one for eight hundred dollars, and one for two hundred, dated on said 
day, and payable one year after date. On the 17th December, 1852, the note 
of $800 being past due and unpaid, the plaintiff, holder of the same by blank 
endorsement of the payee, brought this suit, via ordinaria ; obtained judg- 
ment by default, with privilege on the property described in the petition and 
act of mortgage on file, and took out a fi. fa. on said judgment, under which 
writ the Sheriff seized and advertised the property. 

In the mean time, however, one Thodule Bachemin, Senior, who was a credi- 
tor of the vendors of the defendant before the date of her purchase of the lot 
mortgaged to plaintiff, had obtained judgment against his debtors, on the 25th 
February, 1852, and for the purpose of executing his said judgment, had 
brought a revocatory action against defendant, in which there was judgment 
on the 13th December, 1852, annulling the sale of the 17th January, 1850, as 
fraudulent and simulated. Therefore, the said Thodule Bachemin, Senior, 
executed his judgment against the other two Bachemins, his debtors, by seizing 
and selling the property mortgaged by defendant, as the property of the Bache 
mins. At that Sheriff’s sale, on the 15th February, 1858, Theodule Bachemin, 
Senior, became the purchaser of the property. Three days afterwards, on 18th 
February, 1853, plaintiff issued her fi. fa. in this case, as above mentioned. 
Before the day of sale, however, Theodule Bachemin, Senior, satisfied the writ 
in the hands of the Sheriff, and on the same day procured an order of court, 
subrogating him to the rights of plaintiff under her judgment. Pisintiff and 
defendant have joined in a rule against Bachemin, to test the validity of this 
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Subrogation, according to Art. 2157, C. C., takes place of right : 

1. For the benefit of him who, being himself a creditor, pays another credi- 
tor, whose claim is preferable to his, by reason of, his privileges or mortgages. 

2. For the benefit of the purchaser of immovable property, who employs 
the price of his purchase, in paying creditors to whom the hereditament was 
mortgaged. 

8. For the benefit of him who being bound with others, or for others, for 
the payment of the debt, had an interest in discharging it. 

This Article is taken literally from the-Code of Napoleon, Article 1251. 
And the commentators upon that Code agree that the subrogation spoken of in 
the second paragraph of the Article, takes place in favor of the purchaser, even 
although it be not precisely the price of his purchase that he employs to pay a 
mortgage upon the property purchased. Marcadé says on this subject: 

“En effet, si 'acquéreur avait employé au paiement une somme au-de-la de 
son prix d’acquisition, ou quand méme il aurait d’abord payé ce prix 4 son ven- 
deur, et n’aurait desintéressé les hypothécaires qu’avec d’autres deniers, il n’en 
aurait pas moins Ja subrogation ; et si on prétendait la lui refuser, en s’armant, 
& tort, des termes de notre paragraphe, on voit qu’il l’aurait toujours d’aprés le 
paragraphe suivant.” Vol. 4, page 586. 

As this author observes, the legal subrogation extends to every case when a 
person pays a debt which he has an interest in discharging. Let us apply this 
test to the present case. The defendant mortaged the property in 1851, at 
which time she was ostensibly the owner. It is true, her title was afterwards 
set aside as fraudulent and simulated. But the effect of that judgment was to 
declare the property to belong to Jacques Bachemin, Jr., who was an endorser 
on the note secured by mortgage, and was equally bound for its payment with 
defendant. The judgment in the revocatory action had no effect, therefore, 
upon Mrs. Duchamp’s mortgage claim upon the property. Theodule Bachemin, 
Senior, had only acquired at Sheriffs’ sale, his nephew’s title to the property, 
and it was liable to Mrs. Duchamp’s judgment in his hands. He had therefore 
a clear interest in discharging the debt, and consequently the District Court did 
not err in subrogating him to the plaintiff’s judgment, with all the rights of 
execution which the plaintiff possessed. 

The record shows that after satisfying the plaintiff’s claim and getting an 
order of subrogation to her rights under the judgment, on the same day, the 
appellee issued an aliag fi. fa., under which certain slaves of the defendant have 
been seized and sold. The judgment which is the subject of the present 
appeal, was rendered upon a rule to quash this alias fi. fa. The original plain- 
tiff, whose claim was satisfied, joined the defendant in taking that rule. It is 
not very clearly seen, what interest she (the plaintiff) had in the matter. No 
objection has been made, however, on this account, and it is sufficient that one 
of the parties appealing may have been aggrieved by the judgment discharging 
the rule. 

The counsel of appellants has insisted, with considerable force of argument, 
upon the point, that the law gave to the appellee no such subrogation, as would 
authorize him to levy upon any other property than that which had been 
already seized in his hands and released by his payment. But we think the 
authorities quoted by the leared counsel are not entirely applicable to the case 
at bar. The appellee stands before us not only as a party who has satisfied a 
mortgage, but as one who has satisfied a judgment; weighing upon his own 
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property it is true, but also personal against the defendant. The satisfaction — 
of this debt, which he had an interest in discharging, vested him with all the 
rights of the creditor under her judgment. The facts of this case therefore 
take it out of the doctrine of restricted subrogation, which we are informed by 
Toullier, was that of Cujas, and of the older doctors, and which Toullier him- 
self at one time advocated. But on this point, the other commentators of the 
Code Napoleon, such as Marcadé, Boileaux and others, express an opinion 
directly the reverse, and Toullier himself afterwards changed his opinion, upon 
the extent of legal subrogation under the new legislation, as he informs us in a 
note to page 191, volume 7. 

Judgment affirmed, with costs. 





C. Trupon v. C. Dees et al. 


The case of Dees v. Tildon, reported in 2d Annual 412, referred to as settling the points of law made 
in the argument of this case. 


PPEAL from the District Court of the parish of East Feliciana, Sterling, J. 
Merrick, for plaintiff and appellant. Winter, Bowman, Delee and Roberts, 
for defendant. 

Bucnanay, J. (Vi connms, J., absent.) This suit is the supplement of that 
of Dees v. Tildon, reported in 2d Annual 412. The points of law made in 
argument were settled by the decision of the Supreme Court in the other cause ; 
and upon the facts, the plaintiff, who is appellant, has no just cause to com- 
plain of the judgment of the District Court; which is therefore affirmed, with 
costs. 





Tue Srare or LovisiANA ON THE Reuation or L. J. Notan v. THE 
Jupee or tHE Sixts Jepiciat District Court. 


The Supreme Court will not issue writs of prohibition and mandamus, where the party has an ade- 
quate remedy by appeal. 


| aa the relator, Miles Taylor and H. H. Taylor. 


Stet, C.J. (Voorntes, J., absent.) This Court has not a general super- 
vising power over District Courts. It is the settled practice of this Court not to 
issue writs of prohibition or mandamus, where the party has an adequate remedy 
by appeal. Here the applicant can except to the jurisdiction of the District 
Court sitting for the parish of West Baton Rouge, and if the Court does not 
sustain his exception, he can appeal. See Macarty’s case,2 Ann., 979. State 
v. Judge of First District Court, 19 La. R., p. 183. 

Rule refused. Applicant to pay costs of application. 
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W. A. Tartor v. J. A. Paterson. 


Though the person hired is entitled when discharged ‘to wages, for the time he has served, he is 
lable for damages which may have resulted from his wrongful acts, and these damages may be 
deducted from his wages. 

In an action for wages by an overseer, who has been discharged by his employer for good cause; it 
is competent {for the Judge to enquire not only into the character of the wrong complained of by 
the employer, but also to include in his estimate the inconvenience to which he was subjected until 
he could get another overseer. 

The general rule that the inexecution of contracts gives rise to a claim for damages, laid down in 
Article 1924 of the Civil Code, is applicable to the contract of hiring. 

Where the objection to the introduction of a receipt was that it contained interlineations in a paler 
ink which were not accounted for, but it was not alleged that the interlineations were alterations 
of the instrument, or that they were in a material part, or that its language or meaning was there- 
by changed, and there was nothing in the record from which the court could ascertain what the 
interlineations were. Held: Under these circumstances the court could not say that the Judge 
erred in receiving it. 

The defendant, in an interrogatory inchief, enquired of his witness; “ Did or not plaintifl otete to 
you that he had shot the boy Alfred, the week previous?” The plaintiff on cross 
enquired: “If the plaintiff told you he shot the negro boy, state what he told you induced him,” 
4&c. The defendant moved to strike out the answer to the cross interrogatory, inasmuch as it con- 
tained the statement of the plaintiff of his reason for shooting the boy made out of the presence 
of the defendant. Held: The admissions of defendant touching the fact to which he was interro- 
gated must be taken together, and can mot be divided against him. 

Where a party, on a former trial, obtained from his witness testimony of the declarations of his 

- adversary in the cause, that adversary shall not be permitted te introduce the testimony on a 
subsequent trial. o 





PPEAL from the District Court of West Feliciana. This case was tried by 
a jury before Sterling, J. 

Powell & Ratliff, for plaintiff. Patterson, and Brewer & Collina, for defen- 
dant and appellant. 

Campseit, J. This suit was instituted for three hundred dollars, alleged to 
be due by defendant to petitioner for his wages as overseer for the year 1850, 
and one hundred dollars, the value of a horse detained by him. 

The answer admits that plaintiff acted as his overseer, and on the trial, it 
was likewise admitted that, for his services during the whole year, defendant 
was to receive three hundred dollars. 

It is urged as a defence to the action, that plaintiff, who had charge of defen- 
dant’s plantation, wantonly and without any just cause, shot one of the slaves 
thereon employed ; that in consequence thereof, the value of the slave has been 
greatly diminished, and the defendant furthermore damaged by the loss of the 
servicés of the slave, and expenses incurred in procuring surgical attendance 
and in nursing; for all of which, he claims a judgment in reconvention for seven 
hundred and fifty dollars. 

In an amended answer, the respondent specially avers that, the plaintiff by 
his wrongful act, as above set forth, has forfeited his right to wages. 

The cause was tried by a jury, who found a verdict in favor of the plaintiff, 
for the sum of $231 91, the amount of wages due for the term that he acted 
as overseer, at the rate of $800 per annum, after deducting the sum $55 75, 
which they allowed defendant for loss of the services of his slave, and for 
medical care and attention. Judgment was rendered in conformity with this 
verdict, and defendant has appealed therefrom. 





“In the case of 3 Ann. 618, which in its leading 
proper terms on the revolting cruelty of plaintiff to the slaves under his charge, 
say in conclusion: “ We do not wish to be considered as expressing an opinion 
that an overseer, who thus injures or destroys the property of hisemployer, 
can sustain an action for his salary. We have considered this case as itis pre 
sented by the defendant, who appears to have been willing to allow the over- 
seer his salary, upon receiving compensation for the damages sustained, If on 
a future occasion the first shall be presented, we shall consider it open.” 

* In this case, the defence is specially urged, apparently in reference to the 
intimation in the opinion just referred to, and we will proceed to consider it. 

The Article 2721 of the Civil Code is as follows: “If on the other hand, a 
laborer, after having hired out his services, should leave his employer, before 
the time of his engagement has expired, without having any just cause of 
complaint against his employer, the laborer shall then forfeit all the wages that 
may be due to him, and shall moreover, be compelled to repay all the money 
he has received, either as due for his wages, or in advance thereof on the run- 
ning year, or on the time of his engagement.” 

* The argument in support of defendant’s position is that, if leaving his em- 
ployer before the term of his engagement has expired, without just cause of 
complaint, occasions a forfeiture of wages already earned by the overseer, that 
by necessary implication the overseer must likewise be held to have forfeited 
such wages; if by his own fault, he brings upon his employer the necessity of 
discharging him. That to deny this, would place the overseer who has been 
discharged for some gross wrong, such for example (as in the present case) as 
shooting a slave under his charge, in a better position than that of the overseer, 
who though he may have constantly performed his duties faithfully, for a 
greater portion of the year, leaves before its expiration, without just cause of 
complaint. The answer to this deduction is, that the law pronounces no for- 
feiture for the course alleged, and to supply it, in silence of the law, would be 
a violation of the rule that “forfeitures are not to be implied or extended,” or 
penalties enforced which are not directed by law or stipulated by the parties ; 
though the power is expressly given te the Judge to modify the penalty stipu- 
lated by the agreement of the contracting parties, when the principal obliga- 
tion has been partly executed. C. C. 2123. But though the person hired, is 
entitled when discharged to wages, for the time he has served, he is liable for 
damages which may have resulted from his wrongful acts, and these damages 
may be deducted from his wages. Trop. Louage 867. Pothier, Louage 174, 
In assessing the damages too, in case of a discharge for good cause, it would be 
competent for the Judge not only to enquire into the character of the wrong 
complained of, but also to include in hig estimate the inconvenience to which 
the planter would be subjected, until he could get another overseer. The 
general rule that the inexecution ef contracts gives rise to a claim for damages, 
laid down in Article 1924 of the Civil Code, is equally applicable to the con- 
tract of hiring. Trop. Leuage No. 787. - 

The conclusion to which we have arrived on this point of the case, is fully 
sustained by the decision in the case of Nolan v. Danks and another. 1 Rob. 
832. 

- We will now proceed to examine the bills of exceptions to the admissibility 
of evidence taken on the trial of the cause. 
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- ‘The defendant introduced 6 receipt’ signed by the plaintiff for services ren- 
dered in 1849, which contained an acknowledgment that plaintiff had been dis- 
charged for shooting defendant's slave Alfred. The objection is, that the 
receipt contains interlineations in a paler ink, which were not accounted for. 
It is not alleged that the interlineations are alterations of the instrument, or 
that they are in a material part, or that its language or meaning is changed. 
Nor can we ascertain from the record, what the interlineations are. 1 Gr. on 
Ev. § 566. Under these circumstances, we can not say that the Judge erred in 
receiving it. 

The exception to the competency of H. B. Benjamin, on the ground of in- 
fancy, need not be considered, as his testimony was not received on the last trial. 

On the first trial, defendant having taken the testimony of Dr. Benedict, 
under commission, before offering it, moved to strike out answers to certain 
cross interrogatories propounded by plaintiff, inasmuch as they contained the 
statements of plaintiff of his reason for shooting the boy Alfred made out of 
the presence of defendant. 

In the 9th interrogatory in chief, defendant asks of the witness: “Did or 
not plaintiff state to you that he had shot the boy Aljred the week previous; 
the distance?” &c. In the 9th cross interrogatory, plaintiff asks: “If the 
plaintiff told you he shot the negro boy, say what he stated induced him?” &c. 

The court properly refused to strike out the answer to the cross interroga- 
tory. The admissions of defendant touching the fact to which he was interro- 
gated, must be taken together, and can not be divided against him. 

Before the last trial, defendant took out a second commission to take the testi- 
mony of Dr. Benedict, omitting all the questions contained in the first as to the 
admissions of plaintiff, and offered at the trial the testimony taken under the 
last commission. The testimony taken under the first commission being yet in 
the court, was offered by plaintiff and received, notwithstanding the objections 
of defendant who urged that plaintiff could not be permitted to prove his own 
statements, made out of his presence and thus make evidence for himself, the 
defendant not having offered proof of any statement of plaintiff. 

The general rule no doubt is that testimony of a witness, delivered on a 
former trial, and reduced to writing, may be used on a subsequent trial, by 
either party, if it shall be impossible to produce the witness. Yet if the wit- 
ness were produced, it could not be held that the party offering would be bound 
to adopt the course of examination pursued on the former trial. In other 
words, because he had from inadvertence injudiciously opened the way to proof 
of declarations of the party in his own favor, that he thereby loses the right to 
oppose such testimony on a subsequent trial, when he does not seek to use his 
admissions against him, We see no reason why the rule should be different 
when the testimony is taken under commission, and think, under the circum- 
stances, that the declarations of plaintiff were improperly received and that the 
verdict of the jury should be set aside. 

It is therefore decreed that the judgement of the District Court be annulled 
and reversed, that the case be remanded for a new trial, with directions to the 
Judge not to receive in evidence the depositions of Dr. Benedict, offered by 
plaintiff. The costs of this appeal to be borne by the plaintiff and appellee. 
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Cc. GAYARRE v. W. F. Tunnarp. 


Aandi eal pin to wet tan thay whit he has repaired, until payment of the price of the 
repairs. Art. 3184 0. O. gives to the artisan not merely a privilege, but a right of retention. 

Where testimony is received without objection, the court will not be restricted to the issues pre- 
sented by the pleadings ; but must decide the cause as presented by the proof. 


PPEAL from the District Court of the Parish of East Baton Rouge. This 
cause was tried by a jury before Robertson, J. 

0. Gayarre, pro se. J. W. Seymour, \and J. M. Elam, for defendant and 
appellant. 

Campsent, J. The petitioner alleges that on the 9th of September, 1852, the 
defendant, W. F. Tunnard, though thereto demanded, refused to deliver the 
possession of a four wheeled carriage belonging to him; and that he detains 
the same illegally and maliciously. He prays for the restitution of the car- 
riage, and for $1000 damages for its detention. The defence is a general denial, 
and a special denial that his conduct towards petitioner has been malicious or 
illegal; alleging that the suit of plaintiff is malicious and ungrounded in law, 
and brought with the intent of annoying and harrassing him; he claims dama- 
ges in reconvention. The case was tried by a jury, and in conformity with 
their verdict, a judgment was rendered in plaintiff’s favor, decreeing the re- 
tarn of the carriage and sentencing defendant to pay twenty-five dollars as " 
damages, and the costs of suit. 

From the judgment and fine rendered, this appeal has been prosecuted. 

Though the issues presented by the pleadings are simple and easy of solu- 
tion, this case has become much complicated by the manner in which this trial 
was conducted in the court below. Testimony not strictly admissible under 
the pleadings, has been offered and received without objection, and the effect 
of which has been to change materially the issue as made up. 

The facts of the case as disclosed by the record, are. substantially as follows : 
Plaintiff, on the morning of the 9th of September, sent his carriage to the shop 
of defendant, who is an artisan, to be repaired. The repairs were made, and 
are proved to be worth two dollars, the sum charged. Defendant refused to 
deliver to plaintiff the carriage, until he should be paid this sum. This plain- 
tiff refused to do, but proffered to and actually did deposit with Dujroc, Mayor 
and Justice of the Peace of Baton Rouge, the sum demanded, subject to the 
claim of defendant upon his establishing his right to it. The money thus de- 
posited was never demanded by defendant, and was withdrawn on the 14th of 
the same month by plaintiff. 

The defendant maintaining, that under the Article 3184 of the Civil Code, 
he had the right to keep possession of the carriage until payment of the price 
of.repairs, has excepted to the charge of the Judge, who instructed the jury 
that defendant had no such right, but that it should have been delivered up 
immediately on demand, and that the jury consequently were bound to render 
a verdict in favor of plaintiff ‘for the carriage, and for ouch damagen'ts tidy 

might consider he had suffered by its detention. 
| ‘We'think the court erred in charging the jury, that defendant had no i BS 
todetain the carriage until payment for the repairs was made, The right | 





Dc cdaeinebidlgdis dine ee wists dadheplanur wid Nai indeltalielebi 
which expressly accords this privilege to ‘‘the debts of a workman or artisan, 
for the price of his labor, on the movable which he has repaired or made, if the 
thing continues still in his possession.” 

This rule—the artisan’s droit de retention—is derived from the Roman Law, 
(See Voet cited Trop. Priv. ‘et Hyp. vol. 1, No. 264,) and is analogous to the 
particular lien given in like cases by the common law, which their writers de- 
fine to be “the right to retain the property of another for a charge on account. 
of labor bestowed upon it,” (2 Kent Com. 634,) which right, as has been held 
by their courts, continues while the possession is retained, but is lost by a vo- 
luntary surrender, Holly v. Hungerford, 8 Pick. 73. Moore v. Hitchcock, 4 
Wend. 292. - 

In Jordan v. James, 5 New Ham. 88, it was held that the possession of the 
object on which the lien is claimed to operate, is the very essence of the lien. 
It was necessary for the plaintiff before demanding the possession of his car- 
riage judicially, either to have paid the charge for repairs, or, in case he deemed 
it excessive, to have made to the defendant a tender of such sum as the repairs 
were reasonably worth, and the Judge should so have instructed the jury. 

We must not be understood as intimating that the law accords no other 
remedy to the artisan, than that which results from the right of retention, or 
that the exercise of this right precludes the artisan from enforcing his privilege 
by a sale of the thing, as in other cases of privilege. The two remedies may 
exist together, and are net inconsistent with each other, and a decision of that 
question is not necessary in the present case. 

We are further of opinion, that the Judge erred in charging the jury that, 
“inasmuch as defendant in his answer, had not expressly claimed his 
privilege, the jury could not take into consideration the question of privi- 
lege at all.” The reasons assigned by the court might perhaps have warranted 
the rejection of testimony to establish these facts, on the ground that, not being 
alleged, they might be a surprise to the plaintiff; but this omission in the plead- 
ings has been cured by the reception, without objection, of testimony fully es- 
tablishing all the essential circumstances deposed to. In the case of Powell v. 
Aiken & Gwinn, 18 La. 328, it was held, that a party who suffers evidence to 
be introduced without opposition or objection, although contrary to and beyond 
the allegations contained in the pleadings, is botnd by its effect. 

The record, moreover, furnishes abundant proof that the evidence could not 
have been a surprise to plaintiff; the principal facts established by it having 
been detailed in a letter to defendant of the 10th of September, written the day 
after the institution of his suit, and afterwards affirmed by his own witness in 
reply to direct interrogatories and in defendant’s letter to plaintiff, both of 
which letters were offered by plaintiff. Ory v. Winter, 4 N.S, 277. Frierson 
v. Irwin, 5 An, 581. Waterman v. Gibson, 5 An. 673. 

The conclusion to which we have arrived in referrence to the charge of the 
Judge, renders it unnecessary for us to examine the bills of exception taken 
by defendant's counsel to the admissibility of certain evidence objected to by 
him, but received by the court. 

It is therefore ordered, adjuged and decreed, that the judgment of the Dis- 
trict Court be avoided and reversed; and that there be judgment in favor of 
the defendant as in case of nonsuit; that the costs of both courts be paid by 





ae 2 


p. ee, 7 ie “ : - z eae + ry y< 


 O. Gayarre, for re-hearing : 
» It is true that Art, 3184 says, that a workman has, for repairs done, a privi- 
claim on the object so repaired, when in his possession. 
in the very next Article, 3185, the Legislator has declared in the clearest. 
terms, that privilege gives no right of detention; that this right must originate 
from something more than a privilege, and that it is actually more than a pri- 


iT hat was granted in Art. 3184 ?—a mere privilege founded on a mere con- 

—not the right of detention, which.is more than a privilege; and not 
the right to compel payment extra-judicially, which is infinitely more than the 
right of detention as guaranty or security, until payment can be enforced 


udiciall 

_ This sppellee leave tfully to refer the court to said Article 3185 
of the Civil Code, but to which the attention of the court was not invited with 
sufficient clearness—no doubt through the appellee’s fault—and on which the 
verdict and judgment in the court below rested altogether. 

Art. 3185 says: “The right which the lessor has over the products of the 
estate, and on movables which are found on the place leased for the rent, is of 
a higher nature than mere privilege. The latter is only enforced on the price 
arising from the sale of movables to which it applies. It does not enable the 
creditor to take or keep the effects themselves specially. The lessor, on the 
contrary, may take the effects themselves and retain them until he is paid.” 

Appellee further invites the court to the examination of the following con- 


Art. 8152, Civil Code, says: “ privilege can be claimed only for those debts 
to which it is expressly granted in the Code.” 

Therefore, if privilege cannot be presumed, it follows that the right of deten- 
tion, (which, according to Art. 3185, is more than a privilege,) can much less 
be med, and must be specially given. 

Ret. 8184, relied on by defendant, gives, it is true, and in specific terms, a 
privilege to the workman, but no right of detention—which is not the conse- 
quence of privilege, but more than a privilege, according to the express decla- 
ration contained in Art. 3185. What is more than a privilege cannot be a con- 
sequence of it. If it is more than a privilege, it cannot be implied as proceeding 
from it, for the obvious reason that, when two things are of different dimen- 
sions, the one which is larger cannot be supposed to have been contained in the 
smaller. 

But if our Civil Code says, that no privilege can be presumed, and that it 
must be specially given, the next question is, what is a privilege ?—not accord- 
ing to the Roman law, or to the common law, but according to our Code, which 
permits none to be presumed, and which recognizes the existence only of such 
as it grants and defines. Itis therefore of no consequence to ascertain what 
privileges or liens were granted by the Roman law, or the common law, when 
our Code has spoken on the subject. Our Code refers to its own definitions 
for what it ts, and not to other systems of jurisprudence. 

But what is a privilege according to the Code of Louisiana? Is it anythi 
like what is understood as such by those who have studied the Roman law? 
Or is it what is called a lien at common law? Is it the right of detention as 

ty? Is it more than that? Is it the right of Wetention to compel pay- 
ment? No, for Art. 3153 of the Civil Code, defines what a privilege is, and 
says: “Privilege is a right which the nature of a debt gives to a itor, and 
which entitles him to be preferred before other creditors, even those who have 

This is all that a privilege is in Louisiana, whatever it may be in those coun- 
tries where the Roman law and the common law prevail, unless something be 
added to it by some other provisions of law, as ina few cases in which that 
addition is made, in special and terms. 

If Art. 3184, when granting privileges to the above mentioned creditors, had 
conceded, as a , the right of detention, where was the neces- 
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any words of doubtful import, and, as if 


, a ction of Art. 3184, the legislator 
seer Avian $105, thot priviiees es no right of deten 
that the right of detention is more than a privilege. 

I respectfully suggest that the above article means only this: That certain 
creditors nm mentioned have, in virtue of the privilege granted to them 
and defined in Art. $153, the right to be paid in preference to other creditors, 
whether or not the articles on which they have a privilege are in their hands: 
but that an exception is made, in relation to the artisan, who has a right to be 
paid in preference to other creditors only as long as the article on which the 
privilege exists continues in his hands. It is a diminution—a curtailment of 
the privilege granted to the other creditors—and not an enlargement of it— 
not something more than a privilege—not the right of detention as security— 
and much less is it the right of detention to compel payment extra-judicially, 
as the court supposes ; and if it be an extension of privilege, it is only an ex- 
tension of what was granted. And what was granted in said e 3184? 
Why—no more than the right of being paid in preference to other creditors— 
and not the right of detention—not the right of enforcing payment for an unli- 

uidated claim against the owner of the object detained—which is a right of a 

ifferent name blame far from being a right, would be a monstrosity. 
Such a thing is nowhere granted to a workman either by our Code or by any 
of our statutes. 

Tn conclusion, I humbly beg leave to call the attention of the court to the 
following considerations : 

That the right of detention forcibly and inevitably confers a privilege; but 
that privilege does not confer the right of detention ; 

That the right of detention, which is granted in certain cases merely as a 

security for debt, does not give impliedly the right to compel payment extra- 
judicially ; 
: That lending to the express will of the legislator, privilege is never to be 
inferred; and that, consequently, much less is the right of detention to be pre- 
sumed. What shall I say of the right assumed by a creditor to compel pay- 
ment without resorting to a court of justice! 


Re-hearing refused. 
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J. Canrereav v. Lacaze and Lewis, Sheriff. 


A purchaser cannot acquire title to property pending an action to subject the property to the claim 
of another, 
©. O., 2428. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Tissot, for plaintiff and appellant. Preauz, for defendant. 

Bucwanan, J. (Voorntss, J., absent.) In Sept., 1847, the defendant, Lacaze, 
sold to one Duclos a vachery, etc., for $2200. The note given for the price, 
not having been paid at maturity, suit was instituted and the property which 
had been sold, was, on the 23d May, 1848, sequestered. On the 80th of the 
same month, one Delamaire, the son-in-law of Duclos, intervened and claimed 
to be the owner of the property sequestered, under a sale from Duclos, under 
private signature, dated April 11, 1848. On the 16th June, judgment was ren- 
dered in favor of plaintiff for the sum claimed, and the sale to Delamaire, the 
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. 1889, to annul the sales of Duclos to Delamuire and Delamaire to Fontaine as 
fraudulent, and to subject the property to his judgment, The sales were an- 
nulled and the property declared to belong to the defendant, Duclos. Pending 
this suit, (80th March, 1849,) Duclos again sold the property in question to 
John Cantereau, who, by virtue of the title thus acquired, has instituted the 
present suit against Lacaze and the Sheriff for the recovery of the property and 
for damages resulting from the alleged wrongful seizure, made span ten- sie 
ment last referred to. 

The defence is that this property still belongs to Duclos, plaintiff's vendor, 
and that the pretended sale was fraudulent and made to defeat his claim. 

Of this opinion was the Judge of the District Court, who in giving judgment 
in favor of the defendant, declared that “this last bungling contrivance of Du- 
clos, to defeat his creditor, must share the fate of the previous ones” 

That the sale was made to plaintiff by Duclos for the purpose of defrauding 
the defendant, is clearly established. Whether the plaintiff participated in the 
fraud, or had knowledge of it, need not be enquired into. The title under which 
he claims was acquired pending defendant's action against his vendor to subject 
the property to his claim. Under these “circumstances an alienation cannot be 
made to the prejudice of a plaintiff's right. C. C., 2428. Long v. French, 18 
L., 260. 

Judgment affirmed. 


Succession or J. C. Boonz.—A. C. Core v. N. F. Boone et als. 


The direction of the testator in his will, that his property should be divided in kind among his forced 
heirs, that the portion going to his grand-son should be paid him by his co-heirsin money, and 
that the property contained in his lot be transferred to them in proportion to the amount they con- 
tribute to its purchase, is not legally binding. 


PPEAL from the District Court of the parish of West Feliciana, Sterling, J. 
U. B. & E. Phillips, for Mrs. Cole and husband. 

Oyrus Ratliff, for W. 8S. Boone, appellant, cited C. C., 1482; Rachat v. 
Rachal, 4 A: R., 501. 

Suet, ©. J. The only matter presented for our consideration in this cause 
is so much of a decree of the District Court in the matter of the succession of 
John 0. Boone, as directs the sale of the lands and slaves which fell to the lot 
of a minor grand-child in partition, on sums to be fixed upon the advice of a 
family meeting. 

By the will of the deceased, he had directed a partition, in kind, to be made 
among his forced heirs, and there was a clause in the will in these words: “It 
is my will, and I hereby so order and direct, that the portion or amount, which 
may be coming and due at the time of said partition to my grand-son, William 

Boone, shall be paid him by his co-heirs, in money, andthatthe property 
oo Jad) amulet me — 
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contribute to its purchase.” The lot which fell to him in the partition consisted Socom oP 
of a tract of land containing 55} acres, three slaves and movable property to the 
amount of $409 19. 

The tutrix expressed the opinion that it would be more for the interest of the 
minor to preserve the property in kind, and contends that the testator could 
not direct such a disposition of the share of his forced heir. 

The will directed a partition in kind, and it has been so made. The co-heirs 
of the minor, William Sydney Boone, who are also forced heirs, have not 
thought proper to purchase the lot which fell to him in partition, nor is his tutrix 
willing to sell it. Under the principles of our Code and Jurisprudence regulat- 
ing the subject of forced heirship and the legitime, we do not think the direction 
so to purchase and to sell, was legally binding. And it will also be observed 
that the decree of the District Judge, which seems to have been intended as a 
compliance with the will of the testator, is by no means a compliance. For it 
orders a sale generally, whereas the idea of the testator was, that the share of 
the grand-child should be taken by the other forced heirs only, they paying him 
in money. 

Aside from the will, the decree is clearly irregular. For the Code provides 
that the immovables of a minor shall only be sold on the advice of a family 
meeting, declaring that such sale is of absolute necessity or of evident advantage 
to the minor. The decree _in the present case submits nothing to the family 
meeting but the recommendation of the terms of sale. .See Code, Art. 384. 

It is therefore decreed that the clause of the judgment of the District Court 
which orders that the lot of the minor, William Sydney Boone, be sold on termg 
to be fixed by the advice of a family meeting, be stricken from said judgment ; 
the costs of appeal to be paid by the succession. 





E. W. Teeartr v. T. C. MoCarzs. 


A tutor is only bound to act with reasonable diligence and with good faith in prosecuting suits for his 
minor. And where he employs counsel, he will not be bound, although, if it had been more skill- 
fully prepared, an opposition, in which the minor was interested, would have resulted more favor- 
ably to his interest. 

It is not a sufficient reason for imposing upon the tutor expenses which appear to have been incurred 
by him in good faith, under advice of counsel, that they did not result to the benefit of the minor. 


PPEAL from the District Court of West Feliciana, Sterling, J. 

Ratliff, for plaintiff and appellant. U. B. & E. Phillips, for defendant. 
Suet, ©. J. (Voorniss, J., absent.) The plaintiff sued his tutor, MeCaled, 
for an account, and obtained a judgment against him for $1642 32, from which 

the plaintiff has appealed and contends he is entitled to a larger balance. 
The main point urged by the appellant is his alleged right to hold the de- 
fendant responsible for not having obtained a larger judgment for his ward 
“against the succession of Story, who preceded MceCaled in his tutorship. The 
circumstances were as follows: Patrick Tegart, the father of plaintiff and Jo- 
seph Tegart, died in 1836, and Edward Story was appointed tutor of the two 
minors. Story died in 1848, and McCaleb was appointed tutor in 1844. He 
instituted, with reasonable diligence and with the professional aid of Messrs. 
Bowman & Mayo, attorneys and counsellors at law, a suit against the adminis- 
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trator of Story’s estate to compel an account of the tutorship. An account be- ~ 
ing filed, Mc Caleb, by his attorneys above mentioned, made an elaborate oppo- — 


sition, which resulted in amendments by the Judge, and a judgment in favor of 
Me Caleb, as tutor of the plaintiff and his brother, for an increased sum, to wit: 
$5230 62. McCaleb did not appeal from this judgment, and made efforts to col- 
lect it. His diligence in collecting did not, however, appear sufficient to the 
District Judge, who therefore held him in this suit personally liable for its 
amount. But the plaintiff is not satisfied with this measure of responsibility, 
and says McCaleb could, by a proper opposition, have obtained a judgment for 
$7450 34 against Story’s estate. This result, he argues, would have been at- 
tained by a different system of charging interest to the late tutor, and by objecting 
to Story’s taking the amount of the annual expenses of the wards out of capital, 
when it should have been taken out of interest, according to an interest account 
properly stated, with reference to cash funds received, and that ought to have 


been received. An examination of the account of tutorship rendered by Story’s * 


administrator, of the opposition thereto filed by Messrs. Bowman & Mayo, as 
attorneys of McCaleb, and of the proceedings and judgment thereon, leads us to 
the conclusion that an opposition more skillfully prepared, especially with refer- 
ence to principles of law enforced in the more recent authorities on the subject 
of tutorship, would probably have resulted in a judgment against Story’s suc- 
cession more favorable to the minor’s. But this would not necessarily be a just 
test of the defendant’s responsibility. The question should'rather be, has the 
tutor acted with reasonable diligence and good faith in that suit for the minor ? 
Has he acted “as a prudent administrator?” C.C., 327. This, we think, he 
did. He employed licensed attorneys and counsellors, whose good standing is 
not questioned, to prosecute the suit for an account; it does not appear that 
there was any lack of diligence with regard to any assistance he could be expected 
to render in the way of preparation of evidence and such other matters, in 
which a client could be expected to aid his attorneys in his own litigations; and 
if for want of greater acuteness on the part of the attorneys in their proceedings 
and argument, or from erroneous conclusions on points of law by the Judge, 
the result has been a smaller judgment in favor of the minors than the rigor of 
the law would have sanctioned, we do not think the burden should fall on the 
defendant. See Baldwin v. Bank of Louisiana, 1 Annual, 138. 

This disposes of the main question in this cause, the reconsideration of which 
seems to have been the principal object of counsel in prosecuting this appeal. 
With respect to other objections made to details of the account, an examination 
of the evidence has not satisfied us there is error authorizing a reversal. Seve- 
ral items are disputed which were for expenses incurred in holding family meet- 
ings and like proceedings. It is not a sufficient reason for imposing upon the 
tutor these expenses (which appear to have been incurred in good faith, under 
advice of counsel) that they did not ultimately result to the benefit of the 
minor. 

There was a piece of land which appears to have been acquired by McCaleb 
for the benefit of the minors, in part settlement of the claims on Story’s estate. 
This acquisition the plaintiff repudiated. As the judgment below allowed him 
to do so, there should have been a provision in the judgment recognizing the 
title of this tract, guoad the plaintiff’s share, to be in the defendant. The ap- 
pellee has, in his answer to the appeal, prayed an amendment to that effect, to 
which amendment he is entitled. 
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It appears McCaleb has died since the appeal, and an appearance has been =‘Taoant 

made by his representative, &c. : MoCatus. 
It is therefore decreed that the judgment of the District Court be so amended 

as to declare the interest of said plaintiff in the tract of land of 733 arpens, ac- 

quired in his behalf by said Me Caled, in his capacity of tutor of said plaintiff, to 

have vested in said Mc Caled individually, and passed at his death to the said 

Mc Caleb’s succession, and that so amended, the said judgment be affirmed, and 

be binding upon the succession of said McCaleb, represented herein by Mrs. 

Lucinda MeCaleb, administratrix thereof, and upon the said Mrs. Mc Caleb, as 

surviving widow in community, and also as tutrix of the minor children of the 

said deceased. Costs of appeal to be paid by appellant. 














































M. Oprennem & Co. v. M. Loovis et als. 


A fictitious partnership entered into by a debtor to cover his property, will not prevent a creditor 
from seizing and selling under execution the interest of such debtor in the stock of goods. 


PPEAL from the District Court of the Parish of East Baton Rouge, Burke, 
J. Lacey, for plaintiff and appellant : 


Your honors will bear in mind that the question presented in this case comes be- 
fore your honorable Court upon a motion to dissolve upon the face of the papers: 
consequently the fraud so strongly referred to in the argument before the Judge 
@ quo cannot for a single moment enter into the mind of this Court, and your 4 

honors will and are bound to decide the matter upon the allegations of the peti- . 
tion. These allegations, each and every one of them, must for present purposes 

, be considered as based upon truth. When the cause comes before your honors 
upon the merits it may be viewed in a different light, but there is no discretion 
as the case is now presented. It is alleged in the petition that Michel Oppen- 
heim and Henri Cerf formed and entered into a copartnership for the purpose 
of trading and doing a dry-goods business in the town of Baton Rouge; that 
the goods, wares and merchandize and the other articles found In the store occu- % 
pied by them, are the property of, and belonging to, the said copartnership of J. wg 
Oppenheim & Co, and do not belong to either of the partners individually ; and i. 
further that Mertin Loovis, under and by virtue of a ji. fa., issued in a suit 
wherein said Oppenheim alone is defendant, has seized upon two-thirds of the 
entire stock of goods, wares and merchandize in the store of J/. Uppenheim & 
Co., and will proceed to sell the same unless enjoined. , 

It may not be amiss to state, en passant, that the validity of the copartner- 
ship, which is taken for granted upon a motion to dissolve upon the face of the 
papers, is also indirectly conceded by the defendant in injunction in the seizure 
which he has made; he seizes two-thirds interest in the goods, &c., the precise 
portion of Oppenheim’s rights as fixed by the article of copartnership. 

In this state of the case, nothing but one single isolated legal question is pre- 
sented for the consideration of the Court, viz: could Martin Loovis, the indi- 4 
vidual creditor of one of the members of tne firm of Jf. Oppenheim & Co., seize 
and sell under a ji. /a., issued against said Oppenheim any or all of the assets 
belonging to such copartnership, or the two-thirds or any interest of said 
rent the partnership assets? Or must he await the liquidation of the part- 
nership ? 

These questions have been so maturely considered and so pointedly answer- 
ed, the former in the negative and the latter affirmatively, in the case of Smith 

v. MeMicken, 8 An., p. 322, 328, that it would be worse than a work of superer- 
ogation todo more than to refer your honors to the decision in that case, and 
the authorities there quoted. 
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must await the liquidation of the 


F. G. & P. H. Morgan, for defendants: 

Oppenheim & Cerf sued out an injunction on the grounds: “that an individ- 
ual creditor of said im cannot seize under a ji. fa. issued against him 
any or all the assets longing t the said copartnership, nor the two-thi 
nor any interest of said Oppenheim in the partnership assets; that the sai 
Loovis and the sheriff aforesaid must await the liquidation of the page) + 

1, There is no error in the ruling of the Court, dissolving so much of 
injunction as related to the discharge of the keeper or ian appointed by 
the sheriff. 6 An. 548. 8 N.S., 662. 

2. The levy having been made “on the two-thirds of the entire stock of 

oods, wares and merchandise in the store of the firm of Oppenheim & Oo., it 
ing the interest of said Oppenheim in said firm,” must be maintained. 

The partnership property is liable to the creditors of the partnership, in pre- 
ference to those of the individual partner; but the share of any partner may, 
in due course of law, be seized cal, sold to satisfy his individual creditors, sub- 
ject to the debts of the partnership; but such seizure, if legal, operates asa 
dissolution of the partnership. L. C., 2794. 

We contend that the levying of the writ of jieri_ facias dissolved the partner- 
ship, and if there were any creditors of the partnership, they could come in by 
way of third epposition, and claim that the proceeds of the sale be retained in 
the hands of the sheriff, to be distributed according to law. ©. P., 395 et seg. 

We will now return to the examination of our second proposition. 

In Queullu v. Manzenal et al., 4 N. S., 183, the late Supreme Court held that 
= property may be attached in a suit against one of the members of a 


In the case of Croft v. McKneely, 1 L. R., 101 “ Until a failure, or insolvency, 
the right to seize the undivided portion or interest in partnership property of 
one of the partners, cannot be doubted; and in the present case there is no evi- 
dence of pankruptcy.” 

Although this ow did not arise directly in the case of Priestly et al. v. 
Bisland et al., 9 R. R., 425, yet the same principle is at the foundation of the 
opinion of the Court. In that case one partner caused the interest of another 
to be seized and sold. The right to do this seems to be conceded—at least it is 
not contested, and the only consequence, say the Court, is, that, as the seizin 
partner must be presumed to know the state of the partnership affairs, he too 
the property subject to the privilege of creditors of the partnership. 

In the case of the Bank of Tennessee v. McKeage, 11 R. R., 180, after citing 
the Art. 2794, and 11 L. R., 262, and 12 L. R., 870, the Court proceeds: 

“From these well established principles, it results that the interest of a part- 
her in a particular thing or piece of property, belonging to the firm cannot be 
seized or attached for his individual debt. An individual creditor cannot, under 
an execution or attachment, have the half or a third of a piece of goods or other 
article, belonging to a partnership, seized. He must have the whole share or 
interest of the indebted partner seized, and thus dissolve the partnership, and 
take the share after the payment of the partnership debts. There is a commu- 
nity of interest in the Property as well as'in the profits, and neither is sepa- 
rately liable to seizure. e interest of a partner in the firm is a distinct thing, 
and must be taken as a whole.” 

In Nelson v. Conner et al., 8 A. R., 456, the Court say: “ The interest of a 
partner in a commercial firm may be seized under execution (Civil Code, 2794) 
and the fact that the firm itself is liable for the debt, does not appear to us a8 
debarring the creditor from such seizure.” 

And in the same case, on re-hearing : 

“The interest of each partner in the joint concern, whatever it may be, must 
be made up of the assets of the partnership. Those assets, when not under a 
general course of administration for the benefit of all the creditors, may be 
seized by those who have judgments.” ~ 
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In the case of John L. Harris y. the Bank of Mobile, 5 A. R., 588, this Court, 


after poi out what course might have been pursued under the 647th Art. of 
the Code of and 2457th Art. of the Civil Code, proceeds: ‘“ But they 


t also be seized in the same manner as the share in a private partnership 
er the Art. 2794 of the Civil Code, by seizing the interest of the partner in 
the assets, and notifying the firm.” 

In the case of Thompson, ex’r., v. W. C. Mylne et al., 6 A. R., 80, we find the 
following language : 

“In fact the creditor can only seize the partner’s interest in the partnership. 
He cannot seize any —— thing belonging to the partnership, or acquire 
ry oper upon it. Now, the interest of a partner is what belongs to him after 
a settlement with his partners, according to the terms, spirit and intention 
of the contract of partnership and all agreements incidental to it.” 

But it was contended in the District Court, and probably will be here, the 
decision of this Court in the case of Smith v. McMicken, 3 A. R., 820, has over- 
ruled all the previous decisions. It becomes necessary, therefore, to examine 
that case, although several of the decisions we have quoted are subsequent to 
it. For the purpose of the present case, it will only be necessary to advert to 
the following portions of the decision in that case: ‘‘For the further consider- 
ation of this question, which, propounded in its simplest form, is, whether a 
creditor of a partner can seize a particular asset of the partnership, or even 
what he chooses to call the interest of his debtor, in a particular asset, it is ne- 
cessary to consider briefly the nature of the contract of the partnership, and the 
consequent character of the partnership property, and the rights of its mem- 


“From these principles, we think it fairly results that the individual creditor 
of a partner cannot seize a particular asset of the property of the partnership, 
nor even the so-called interest of the partner init. He must await the liquida- 
tion of the partnership, and in the meanwhile, lay hold of the residuary interest 
of the partner in the partnership generally, by levying a seizure in the hands of 
the partnership or the person charged with its liquidation and representing it.” 

e have italicised the words purticular asset, because we consider that they 
afford a key to the whole case, and we admit without hesitation that a particu- 
lar asset of a partnership cannot be levied upon and sold to pay the debt of an 
individual partner, but such, as we have already shown, is not our case. 

On this subject we would also refer the Court to Story on Partnership, secs. 
261, 262, 268 and 264. 

Bucnanan, J. On the 11th November, 1851, Martin Loovis instituted suit in 
the District Court of East Baton Rouge against Michael Oppenheim, a merchant, 
residing in that parish, claiming of him the sum of $1532 24, the amount of 
sundry notes past due and protested, and recovered judgment in said suit on 
the 26th January, 1852. 

Pending the suit, to wit: on the 23d Dec, 1851, Oppenheim, the defendant, 
by public act before Samuel Skolfield, Recorder of the parish of East Baton 
Rouge, formed a partnership in business with Henri Cerf, in which contract, 
after premising that “the said Oppenheim did declare and say that, whereas, 
the said Henri Cerf has for three years past acted in a faithful and honest man- 
ner as his clerk, and whereas the said Oppenheim is truly indebted to the said 
Cerf for his wages for a portion of that time, and whereas the said Henri Cerf 
has promised and agreed, and by these presents does promise and bind himself 
to bring into the copartnership herein formed, his influence and good will, and 
stipulates that, if required by the said Oppenheim, he will act as the out-door 
partner simply and solely in peddling the dry-goods and merchandize which 
may belong to the copartnership,” the contracting parties agreed upon the fol- 
lowing terms and conditions : 

1st. A partnership for buying and selling goods, wares and merchandize in 
the city of Baton Rouge, was formed, under the firm of M. Oppenheim & Co. 
2d. The said partnership to endure for the term of three years from the date 
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ofthe contract, and the interest of the partners respectively tobe one-third for 
Cerf and two-thirds for Oppenheim. 

8d: The partnership to extend to and over all the goods, wares ar.d merchan- 
dize of every kind, name and nature now in the store, kept by said Oppenheim 
and known by the name of the “Golden Bee Hive,” and to the profits which 
may hereafter accrue or losses to be sustained. 

4th. As soon as possible an account of stock to be taken, and Cerf will fur- 
nish his notes payable at one and two years to Oppenheim for the one-third of 
the original cost of the said stock. 

On the 14th February, 1852, Loovis issued a fiert facias on his judgment 
against Oppenheim, and on the 16th of the same month the sheriff seized under 
that ji. fa. “ two-thirds of the entire stock of goods, wares and merchandize in 
the store of M. Oppenheim & Co., at the corner of Lafayette and Laurel streets, 
in the city of Baton Rouge, it being the entire interest of Michael Oppenheim in 
said stock of goods, wares and merchandize.” Further proceedings under this 
seizure were enjoined by the plaintiffs herein, Michael Oppenheim and Henri 
Cerf, who allege in their petition that the seizure by a creditor of Oppenheim, 
individually, of two-thirds, or of any interest that said Oppenheim may have in 
the partnership assets of Oppenheim & Co. is contrary to law. 

The perusal of the contract of partnership, in connection with the dates of 
the proceedings above referred to, makes it quite apparent that the whole part- 
nership is a sham, a flimsy device to cover the property of Oppenheim from the 
pursuit of his creditors. 

Judgment affirmed. 


S. H. Woop v. A. HENNEN et als. 


A purchase made at a Sheriffs’ sale by one whose unauthorized conduct was calculated to defeat the 
rights which the plaintiff was seeking, by legal means, to enforce on the property of his debtor, 
will be set aside. 


PPEAL from the District Court of the parish of St. Tammany, Watterston, J. 
Jones & Childers, for plaintiff. A. Hennen and Durand, for defendants 
and appellants. 

Oapen, J. The appearance and interference of Hennen at the sale of the pro- 
perty which the Sheriff was about to sell at the instance of Mrs. Wood, the 
intervenor, as well as of Buckley & Holt, to satisfy their mortgage claims against 
Doten, and his representations at the sale in regard to the tacit mortgage on 
the property in favor of Durand’s Wife, were unauthorised and calculated to 
defeat the rights which the plaintiff was seeking; by legal means, to enforce on 
the property of her debtor. With whatever view it was done, the unautho- 
rized action of the defendant had the effect of deterring other persons from 
purchasing, and the adjudication to him of the property, for the small sum of 
ten dollars and five cents, which cannot be considered a serious price, was pro- 
perly set aside by the judgment of the court below. See Liles v. Rhodes, Tth 
L. R. 91. As the defendant, Alfred Hennen, does not claim in his answer that 
his* title should be maintained, it is unnecessary to review all the evidence 
which was adduced on’the trial, to establish a fraudulent combination between 








him and Durand and Wife, to prevent the property from being sold for a fair 
price. The only question is whether he can be rendered liable for the debt 
which the plaintiff was seeking to enforee, on the ground that by his wrongful 
act, the plaintiff was prevented from reaping any benefit from the seizure of 
the property of her debtor. The plaintiff has asked an amendment of the 
judgment of the court below to that effect. Such a demand is inconsistent 
with the demand to set aside the sale. The plaintiff ought to have made her 
election as to which remedy she would pursue and having obtained a judgment 
on her prayer to that effect, annulling the sale, she can no longer seek a relief 
inconsistent with that which has been granted to him. 

Mrs. Durand having been made a defendant in the suit, claims in her answer, 
that the mortgage declared by her husband in the sale to Doten, to exist in her 
favor for $4000 should be enforced on the property. She has given no evidence 
to establish any claim against her husband, except his acknowledgment which 
can confer no right in her favor against the creditors. 

We do not think that any of the irregularities which it is alleged, existed, 
in the prosecution of the order of seizure and sale, can be urged as matters of 
defence in this suit. Doten, against whom those proceedings were conducted 
might set up such defects, but the defendants in this suit cannot. An amica- 
ble demand was not necessary, as the object of the suit was to set aside a sale 
which had been improperly made in the course of judicial proceedings, duly 
and regularly commenced. 

If it had been a case where an amicable demand was necessary, the only 
costs from which the defendant could be relieved would be those incurred 
previous to filing his answer. The judgment of the court below, we think, 
ought not to be disturbed and it is affirmed with costs. 


B. Haynes, Liquidator, &., v. W. D. Carrer anp Wire. 


When the Act of incorporation contains no provision for the liquidation of the affairs of the com- 
pany, and the charter has been forfeited, it is competent for the Legislature, by subsequent enact- 
ment, to make such provision. 

The plaintiff held the appointment of the Governor, of liquidator of the Clinton and Port Hudson 
Railroad Company. An exception to the competency of the petitioner to hold the office was taken, 
Held: The court will not go behind the appointment, and upon a collateral issue scrutinize the 
qualifications of the person appointed. 

In an action by the liquidator for a contribution to pay the debts of the company, against third 
possessors of property mortgaged for the payment of the stock, the amount, assumed by him, 
necessary to be contributed, by each share of the capital stock, need not be fixed with mathemati- 
cal precision, and can only be enquired into on a trial of the merits. 


PPEAL from the District Court of the parish of East Feliciana, Sterling, J. 
Winter & Fuqua, for plaintiff. Dunn & Merrick, for defendant and ap- 
pellant. 

Bucnanan, J. This is a suit brought in pursuance of a decree of the Dis- 
trict’ Court, affirmed by the Supreme Court, in the suit of the New Orleans 
Gas Light Company v. Bythell Haynes, liquidator, 7th Ann. Rep. The defen- 
dants are third possessors of land mortgaged for the security of one hundred 
and one shares of the capital stock of the Clinton and Port Hudson Railroad 
Company. Petitioner alleges that a contribution of three-fifths of the par 
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value of the stock is required for the purpose of meeting debts of the insolvent 
corporation by him administered; which contribution amounts, in regard to 
these defendants, to six thousand and sixty dollars, and for that sum he asks 
that the land held by defendants be sold for cash. The defendants, plead 
three peremptory exceptions, the first of which having been sustained by the 
District Court, the plaintiff has appealed. 

The exceptions are : 

ist. Unconstitutionality of the different Acts of the Legislature in relation 
to the liquidation of the affairs of the Clinton and Port Hudson Railroad 
Company. 

2d. That plaintiff is without the legal capacity to act as liquidator of the 
company, being now, and at the date of his appointment, a debtor of the Clin- 
ton and Port Hudson Railroad Company. 

8d. That the action is premature, no action having been filed by plaintiff 
of his administration ; which is alleged to be necessary for the purpose of 
ascertaining the amount for which the several stockholders are liable to con- 
tribute. 

Upon the first exception, the argument of defendant is, substantially, that 
the charter of the Clinton and Port Hudson Railroad Company is a contract 
between the State and the corporators: that it embraces no provision relative 
to the liquidation of the affairs of the company in the event of its dissolution by 
forfeiture or otherwise, and neither actually nor constructively vests any right 
in the State to provide, by subsequent legislation, for its liquidation. That, 
consequently, any such legislation impairs the obligation of a contract. 

This conclusion does not seem to us to follow from the premises. Granting 
that the charter of the corporation was a contract between the State and the 
corporators, the contracting parties must be deemed to have had in view the 
general law of the State in relation to corporations, contained in the Civil Code. 
By that law (Article 438,) corporations are bound to the fulfillment of obliga- 
tions contracted by them in conformity to the purposes of their incorporation, 
under penalty of forfeiture. That case has here arisen; for the allegations of 
the petition are to be taken as true, for the purposes of the exception. The 
Clinton and Port Hudson Railroad Company has forfeited its charter; and it 
is no violation of its fundamental compact that the State has, by subsequent 
legislation, supplied an hiatus or omission in the law, and ordained a course of 
proceeding, necessary to make Article 438 of the Code operative, and to pro- 
tect the rights of the creditors, as well as of the corporators. 

Thus, we see, that in section 5th of their charter, this corporation was au- 
thorized to borrow money for the objects of their incorporation, by the pledge 
of stocks or other security, and to issue certificates or other evidence of such 
loans. Acts 1833, p. 16. And the Act amending the charter, section 4, and 
following, authorizes the company to borrow $250,000 and to issue their bonds, 
bearing interest, and redeemable in capital at eight, fifteen and twenty years 
after date. Acts 1834, p. 115. 

It certainly was not in the contemplation of the Legislature nor of the cor- 
poration, that those who should lend their money upon the faith of the bonds 
issued in conformity to these provisions of the charter, and upon the security 
of the property mortgaged by the corporators, would be remediless, in case of 
a failure to redeem the bonds at maturity, or to meet the interest as it accrued. 
The law being silent, however, as to the remedy, it was not only constitutional 
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but obligatory upon the Legislature, to provide one when the corporation should — 
be found in default. As long ago as 1839, it was decided by the Supreme Cantar. 
Court, that the forfeiture which was the legal consequence of such default, 
could not be assumed as an existing fact, by a debtor of a corporation in defence 
of a suit instituted by the corporation against him, but must be enforced by 
action at the instance of the State. 
Atchafalaya Bank vy. Dawson, 13 L. R. 497. All the Acts of the Legislature 
complained of as unconstitutional by defendants, seem to us to have conformed 
to the principles above expressed, and to have had for their aim that cardinal 
principle of law and of morals, “‘surem cuique tribuere.” 
Upon the second exception, we have been referred to the Act of Assembly is 
of April 30, 1853, under which the petitioner was appointed liquidator, which 
declares (section 2d, page 265, Session Acts,) that the liquidator must not be 
a stockholder, debtor or creditor of the company. It is in proof that the peti- «0 
tioner purchased on the Ist May, 1849, and still holds land mortgaged to the 
Clinton and Port Hudson Company for the security of stock; that he is, in “a 
other words, in the same situation as the defendants in this suit. Admit- : 
ting that the purchase of land encumbered with such a mortgage, made peti- . 
tioner a debtor of the Clinton and Port Hudson Railroad Company ; (on which . 
point we express no opinion,) the objection cannot be raised in this form. It r 
is not disputed that the petitioner has received an appointment of liquidator = 
from the Governor, and it would be no more proper and regular for us to go a: 
behind that appointment, and upon a collateral issue, to scrutinize the qualifi- 
cations or the disqualifications of the petitioner for the office which he holds, 
than it would be, in a suit brought by a curator of a vacant succession against 
a debtor of the succession, to examine whether the appointment of the curator 
had been preceded by the adv-rtisements. required by the 1108 and 1109th 
Articles of the Civil Code. a 
Upon the third exception, the petitioner offered to prove that he had no a 
funds in hand to distribute, at the time he commenced this suit; which evidence 
we think was erroneously excluded. The suit, as we have seen, was commen- 
ced in obedience to a judgment of this court pronounced in the suit of the Gas 
Light Company v. Bythell Haynes, We see no reason for doubting the cor- 
rectness of that judgment. In carrying it into effect, the liquidator has assum- 
ed the amount necessary to be contributed by each share of the capital stock, 
to be three-fifths of its par value, in order to meet the liabilities of the corpor- 
ation. This, like any other fact, may be traversed upon the merits, or the 
liquidator may be held to prove it under the general issue. We do not con- 
sider it to be properly a matter of exception. And to prevent a misunder- 
standing, we think it proper here to announce our conviction, that even upon 
the merits, the liquidator should not be held to establish with mathematical 
precision the amount of the contribution necessary, but it will suffice if he do 
so, approximatively. The mortgage assumed by the defendants, was a mort- 
gage for the whole par value of one hundred and one shares of stock. To - 
that extent their land was encumbered. The obligation of each mortgagor for . 
stock is a distinct obligation, and can be enforced by the corporation or its 
legal representatives, by a distinct action. The mortgagor or third possessor of 
property mortgaged cannot complain at being sued for a less amount than 
that called for by the mortgage. His right will always remain, of looking to 
the stockholders or holders of property mortgaged for the security of stock, to . 
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SUPREME COURT OF LOUISIANA, 
be refunded pro rat&é what he shall have been compelled to pay upon the mort- 
Oh is therefore adjudged and decreed, that the judgment of the District Court 
be reversed ; that the exceptions filed by defendants be overruled and the cause 
remanded, to be proceeded in according to law; and it is further ordered and 
decreed, that the appellees pay costs of appeal. 





L. Bestoso v. U. 8. Mam Sreamsure Company or New Yorks. 


Steamers are more easily managed than sailing vessels, therefore it is the dutf of the masters of the 
former to adopt such precautions as to avoid collision with the latter; and, where a collision 
occurs, unless it be shown, on behalf of the steamer, that the acckdent Was unavoidable, with due 
precautionary measures on its part, the loss will fall on its owners. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Z. Letour, for plaintiff. H. H. Strawbridge, for defendant and appellant. 

Ocpex, J. From the evidence which is very conflicting, it might be con- 
sidered doubtful whether the plaintiffs’ boat was moored in a proper place at 
the time of the injury; the testimony, however, preponderates on that point. 
The District Judge came to that conclusion, and we cre not satisfied he erred 
in so doing in favor of the plaintiffs, as the defendants have not shown that the 
accident was unavoidable with due precautionary measures on their part, we 
are of opinion that the loss should fall on them. It has been held that steam 
vessels are to be regarded in the light of vessels navigating with a fair wind, 
that the master having the steamer under his command, both by altering the 
helm and stopping the engines, it is his duty to adopt such precautions as to 
avoid collision with sailing vessels. St. John v. Paine et al., 10th Howard’s U. 
S. R. 557. Newton v. Stebbin, Ib. 586. 

This principle is more obviously correct when applied to a collision by a steam 
vessel with a sailing vessel while moored at the wharf, because the duty of 
avoiding a collision is more easily performed by the steamer in such a case, than 
when the vessel she is approaching is under sail. 

The judgment of the-court below is affirmed with costs. 











Mrs. T. Rosertson v. C. H. Davis, her Husband.—Ketiy, Coxyyeuam 
& Co., Intervenors. 


The Wife has no aétion against her husband for a dissolution of the community, unless she has rights 
and claims against him, which are in danger from his embarrassments or mismanagement. 

A note, given by the husband and wife, is not binding on the latter, unless it be proved that the con- 
sideration enured to her separate benefit. 

Where the husband and wife each had a plantation at the time of the marriage, and the merchant 
kept the account of both plantations in the name of the husband, and the proof doés not distinguish 
the items which relate to each, judgment will not be rendered against the wife. 


» akg from the District Court of the Parish of East Baton Rouge, Burk. 
J. J. M. Brunot and E. W. Robertson, for plaintiff. @. Ratliffand A. M, 
Dunn, for defendant and appellant. G@. S Lacey, for intervenors, 
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Bucuanax, J. The plaintiff’s action is threefold: 

1. For the administration of her paraphernal estate. 
2. For a separation of property. 

8. For a partition of the common property. 

The Judge, by an order made immediately on the filing of the petition, gave 
to the plaintiff the administration and management of her paraphernal estate. . 4 

He also granted an injunction in acccordance with the prayer of the petition, . ; 
inhibiting the defendant from disposing of the effects belonging to the commu- 
nity of acquets, until the further order of the court. 

In the progress of the trial in the court below, the plaintiff discontinued so 
much of her suit as demanded a partition of the common effects. 

The plaintiff and defendant were married in 1849. Plaintiff owned at the 
time of the marriage, a sugar plantation in East Baton Rouge and slaves. 
Her husband had the administration ef this paraphernal estate, with her con- 
sent, until the institution of this suit, in January, 1852. The right of the mar- 
ried woman to resume at any time the administration of her paraphernal pro- 
perty, is ordered by Article 2364 of the Civil Code. It has not been denied in 
the defendant’s pleadings, nor is there any proof that the defendant ever refused 
to allow his wife to administer her paraphernal property. So far as that branch 
of the suit is concerned, the plaintiff’s ebject was accomplished as soon as the 
petition was filed, by the order of the Judge above mentioned. 

As to the demand in separation of property, it is put in the petition upon the 
ground of the disorder of defendant's affairs. Thereis no evidence in the record 
to support this allegation of the petition; and the law does not give to the wife an 
action against her husband for a dissolution of the community, unless she has 
rights and claims against her husband, which are in danger from his embarrass- 
ments or mismanagement. No such case is here presented, and the plaintiff’s a 
action must consequently fail. 

Kelly, Conyngkham & Co., a commercial firm in New Orleans, have intervened 
in this suit, alleging themselves to be creditors of plaintiff and defendant jointly 
and severally, of the community, denying the right of plaintiff to have a parti- 
tion of the community property until the community should cease by the disso- 
lution of the marriage, or until the debts of the community be paid; praying ; 
that the demand of plaintiff for a partition be rejected until the debts are paid, = 
and that the common property be sold to an amount sufficient to pay interve- 
nors’ claim, and to be decreed the privilege of factors and furnishers of supplies 
on the crops and on the plantation. Intervenors exhibit an account current, 
showing a balance of $8434, which they claim with interest of plaintiff and de- 
fendant, in solido. There was judgment against defendant in favor of the inter- 
venors in the District Court; and as the correctness of the claim is admitted by 
defendant in this Court, there is no reason to disturb the judgment so far as he 
is concerned. 

As regards the plaintiff, we remark that a large portion of the claim of inter- 
venors is evidenced by a note, joint and several in its form, signed by plaintiff 
and defendant, in favor of intervenors, for the sum of six thousand dollars, dated 
February 18, 1851, and payable February Ist, 1852. This note is not binding 
on plaintiff, at least without evidence that its consideration enured to her sepa- 
rate benefit. C. C., Art. 2412; 10 Rob., 68; 5 An., 495, 586. And the ac- 
count altogether is not in such a shape as enables us to act upon it, as far as 
the liability of plaintiff’s paraphernal estate is concerned. The account current 
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is headed as follows: “General C. H. Davis and wife, general account, in acc. 
current with Kelly, Conyngham & Oo.,” The husband was owner of a cotton 
plantation at the time of the marriage, and the wife, as we have already seen, of 
a sugar plantation. 

The affairs of the husband and wife are blended together, and the evidence, 
that of the book-keeper, offered in support of the claim, does not pretend to dis- 
tinguish those items which relate to each. It may be that the defendant will be- 
come a creditor of the plaintiff by paying the intervenors, but that will have to 
be the subject of future enquiry and settlement. The intervenors have clearly 
no right to a personal judgment against plaintiff in this action. 

It is therefore adjudged and decreed, that the judgment in the main action be 
affirmed so far as it grants the plaintiff the administration of her parapher- 
nal estate, but that the judgment for separation of property be reversed; 
the costs of said main action to be paid by plaintiff, except those of the 
filing of the petition and of the order thereupon, which are to be paid by defend- 
ant. And it is further decreed that the judgments upon the intervention be 
affirmed, without prejudice of the rights of intervenors and defendant, if any 
they have, against plaintiff. The costs of the intervention to be paid, one-half 
by defendant and one-half by the intervenors. 

Lastly, that the costs of appeal be borne by appellee. 


Joseru Puru v. D. Mires ét al. 


Where the quantity of land is not expressed in the title, it may be established by proof of the 
possession which the party has had under it. C. C. 845. 

Parol evidence is admissible to establish the boundaries and limits assigned by the plaintiff himself, 
who was the vendor of both tracts. C. C. 840. 

To establish a title under a sale by virtue of a writ of 7. Az.,no other part of the record need be 
produced, it being for the party questioning the validity of such sales, to prove by other parts of 
the record, the irregularities on which he relies to destroy the presumption of omné« rite acta. 


PPEAL from the District Court of West Feliciana. This cause was tried 
by a jury, before Sterling, J. C. Ratliff, for plaintiff and appellant. 
J. A. Patterson, and Brewer & Collins, for defendants, 

Ogprn, J. (Voornizs, J., absent.) The plaintiff claims a tract of land in 
the possession of the defendant Cook, alleging that it forms part of a tract of 
815 acres, which he, the plaintiff, sold to William D. Rea, on the 19th of De- 
cember, 1837, and subsequently repurchased at a Sheriff’s sale, to satisfy his 
judgment against Rea for the purchase money. The defendant denies that the 
land he is in possession of, is embraced by the title acquired by the plaintiff 
under the Sheriff’s sale, and claims to derive his title from a sale made by the 
Sheriff under an execution issued on a judgment rendered in favor of the 
plaintiff in this suit against W. M. Christian. He further avers, that Chris- 
tian bought the property from Burgess Noles, by a notarial act of sale passed 
on the 26th of December, 1839, and plead the prescription of ten years. 

The plaintiff, in 1845, transferred to the defendant a judgment he had ob- 
tained against Christian, stipulating in the transfer that there should be no 
recourse or lien, if the purchase of the judgment by Cook should be an entire 
loss. Under that judgment, the defendant, Cook, caused an execution to issue 
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and purchased the land belonging to Christian, in satisfaction of it. In both 
the sales from Noles to Christian, and the adjudication by the Sheriff to the 
defendant, the land is described as containing 265 acres. In the former title, 
it is described as bounded above by the heirs of Brenton, and below by lands 
belonging to W. D. Rea, with reference to natural objects to designate those 
boundaries, and in the latter as having a front of seven arpents on the river 
Mississippi. The tract of land subsequently purchased by the plaintiff, is de- 
scribed as containing eight hundred and fifteen acres, adjoining lands of Bur- 
gess Noles. As this sale to the plaintiff, under his execution against Rea, was 
made in 1850, long after the deed from Noles to Christian, and the Sheriff’s 
sale to Cook had been placed on record, and as it is shown by the evidence that 
Noles, Christian and Cook, had all been in possession of the land according to 
the boundaries of the title made by Noles to Christian in 1839, it would be 
inferred that the plaintiff, when he acquired the tract of Rea, described “as 
adjoing lands of Burgess Noles,” bought with reference to the land then and 
now possessed by the defendant asthe upper boundary. It is however alleged, 
that Burgess Noles acquired all the title he ever had, by a sale the plaintiff 
made to him on the 8th of August, 1836. On referring to that deed, we find 
an extremely vague and uncertain description of what was sold. Joeeph Purl 
and wife sell to Burgess Noles, land described as follows: “ One acre of land 
on the Mississippi river, being the upper part of the tract sold to this appearer 
on the 18th June, 1835, in the parish of Avoyelles, by Peter Leglise, and run- 
ing back forty acres. They further sell to said Burgess Noles, all that the said 
tract of land as above described contains over and above 1,055 acres, making 
it, not to be mistaken, one acre front, running back forty acres on the upper 
line, adjoining the land of Brenton’s heirs, or lastly owned by them, and then 
all that said tract contains over and above said one thousand and fifty-five 
acres.” Noles was to have the land of Brenton’s heirs as his upper line, a cer- 
tain quantity of one acre front by forty in depth, and besides an uncertain 
quantity depending on how much land there was in the whole tract purchased 
by Purl from Leglise. Afterwards, on the 29th May, 1837, the plaintiff sold 
to James S. Purl 200 acres, described as being “the lower part of the land 
purchased by Joseph Purl of Peter Leglise ;” and on the 19th of December, 
1837, he sold to W. D. Rea, 815 acres, described as adjoining lands of Burgess 
Noles, and running dowa for compliment and adjoining below lands of James 
S. Purl, being the same tract purchased by said Joseph Purl of Peter Leglise.” 
It is shown by the testimony of Rea and of another witness, that when the 
last sale took place, the plaintiff pointed out to Rea, as the upper corner of the 
tract he was selling him, an oak tree, which he also said was the lower corner 
of the tract he had previously sold to Burgess Noles. At that time Noles was 
living on the land, and one of the witnesses states that the line from the oak 
tree ran near Noles’ garden. The possession of Noles and those who after- 
wards derived title from him, as shown by this testimony, is not inconsistent 
with the written title from the plaintiff under which they held. The plaintiff 
did not think proper to produce the title of Leglise, by which it could have 
been ascertained exactly how much land Noles acquired by his purchase. We 
think the burden of proof rested on the plaintiff, who was the author of Noles’ 
title to show, by the production of his own title from Zeglise, the exact quan- 
tity of land derived by Noles, under the sale made to him by the plaintiff. The 
township map shows two surveys below the Brenton tract, which, together, 





SUPREME COURT OF LOUISIANA, 


contain an area of 1284 acres, and if the title from Leglise embraced both of 
these surveys, Noles would have hada right to exactly the quantity of land 
which he sold to Christian. When the quantity of land is not expressed in 
the title, it may be established by proof of the possession which the party has 

had under it. Art. 845 C.C. Parol evidence was admissible to establish the 

boundaries and limits assigned by the plaintiff himself, who was the vendor of 
both tracts. Civil Code, Art. 840. Guyoso v. Baldwin, 8 N. S. 660; and the 
objection taken by the plaintiff to the competency of Rea as a witness, on the 
ground that he had once been an owner of the land, and was warrantor of the 
title, was, we think, properly overruled. The defendant offered in evidence as 
muniments of his title, the judgment, writ of ji fa. and Sheriff’s return in the 
suit of Joseph Purl vy. W. M. Christian, which was objected to, on the ground 
that a part of the record could not be received, if the party against whom it 
was offered, required the production of the whole record. It is well settled, 

that to establish a title under a sale by virtue of a writ of fi. fa., no other part 
of the record need be produced, it being for the party questioning the validity 

of such sale, to prove by other parts of the record, the irregularities on which 
he relies, to destroy the presumption of omnia rite acta. The evidence was 
properly received. 

The verdict of the jury in favor of the defendant being in conformity with 
the views we entertain of the relative titles of the parties, it is unnecessary to 
examine the plea of prescription also relied on by the defendant 

It is therefore ordered and adjudged, that the judgment of the court below 
be affirmed, with costs. 





H. Cart ov. H. C. Youne et al 


A creditor can only proceed against his debtar’s debtor by citing him to answer interrogatories. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
G. 8. Lacey, for plaintiff and appellant. A. M. Dunn, for defendant. 

Suet, C. J. (Voorntss, J., absent.) Henry Carl, having been subro- 
gated to the rights of Bonner & Smith, upon a twelve months’ bond, signed by 
himself as security, and Eunice Lilly as principal, caused an execution to be 
issued. No property of Eunice Lilly having been found, the Sheriff seized 
the rights and credits belonging to her in the hands of Henry . Young and 
Sarah Louden, and then the petition was filed in this suit, stating the seizure, 
alleging that they were indebted to Eunice Carl in an amount more than suf- 
ficient to satisfy the writ, and asking judgment against them. To this mode of 
proceeding, the defendants excepted, on the ground that no interrogatories 
having been propounded to the defendants, the action would not lie. The ex- 
ception was sustained and the plaintiff has appealed. 

We find no error in the judgment. As a general rule, a debtor is subject to 
the pursuit of his creditor, and not of the creditor of his creditor. To facili- 
tate judgment creditors in the collection of their claims, the remedy of the 
statute of 1839 was given, and those who desire its benefit, must exercise the 
remedy in the manner provided by the statute, to wit, by citing the third per- 
son to answer interrogatories. 

Jugment affirmed ; costs of appeal to be paid by appellant. 
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J. Goovtoe et al. v. B. R. Rocers. 


When it may be inferred that it entered into the contemplation of the parties to a contract that 
a sugar mill and engine, which the manufacturer undertook to put up within a given time, on the 
plantation of a planter, were for the purpose of taking off a certain crop, a failure to put it up in 
time to take off that crop, entitles the planter to recover damages for his loss of crop, and extra 
wages paid in consequence of the delay for alterations and repairs, in putting the sugar mill and 
steam engine {in operation. 


PPEAL from the District Court of the parish of St. Landry, Overton, J. 
T. H. Lewis, for plaintiffs and appellants: 


We contend, 

1st. That the only damages that can be allowed, in this case, where no bad 
faith is charged and where none exists, are such as immediately result from the 
defectiveness of the machinery and the cost of repairs, and cannot include con- 
sequential damages, such as the loss of cane, &c. Pothier Ob. No. 161. 

2d. That only such damages, as can be said reasonably to have entered 
into the contemplation of the parties, at the time of making the contract can 
be allowed on its passive violation, and those here allowed exceed that measure. 
La. C. 1928, No.1. Pothier Ob. No. 160. 

3d. There should be reciprocity of obligation, in commutative contracts, 
and no construction should be adopted which by its effects, might ruin one of 
the parties, on his failure to comply with his obligation; but could only sub- 
ject the other to the payment of interest on his failure to comply with his obli- 
gation; and the intention to enter into such an unequal contract cannot, in 
fairness be presumed. La. C. 1761. 1 Story Kq. Juris. § 64 f. 

4th. Even supposing the rule adopted by the Judge a@ quo to be correct, he 
has allowed a larger amount of damages than the facts in the case warrant. 


Swayze & Moore, and Dupré & King, for defendant: 


The plaintiffs are proprietors of an iron foundry, and are in the habit of fur- 
nishing mills and engines for the southern sugar planters. They knew from 
them, why mills and engines are always contracted for, to be put up at_a parti- 
cular period; that the cane crop is one sensibly influenced by the vicissitudes 
of the seasons, and that in this latitude it is often an uncertain crop, resulting 
from those very vicissitudes. Hence, plaintiffs knew when they entered into 
the contract, that if the cane crop was not taken off by a particular period, 
that a heavy, if not a total loss would result to the defendant. They stipulated 
in their contract to furnish the defendant with such a mill and engine as would 
enable him to avoid this loss and those damages. They were then such dama- 
ges as were contemplated or may reasonably be supposed to have entered 
into the contemplation of the parties at the time of the contract. La. Code, 
Art. 1928. 

It is not pretended that the defendant has not complied faithfully with his 
part of the contract (except the payment of the price which he was not bound 
to pay). Itis not pretended that he has not used every exertion to make the 
mill and engine available, and finding those exertions ineffectual, that he did 
not make every other effort practicable to save himself from impending loss. 

But the Code informs us that the obligation of contracts extending to what- 
ever is incident to such contracts, the party who violates them is liable as one 
of the incidents of his obligations, to the payment of the damages which the 
other party has suffered by his default, that this violation we be either active 
or passive and that when the object of the contract is any thing but the pay- 
ment of money, the damages due to the creditor for its breach, are the amount 
of loss he has sustained and the profit of which he has been deprived. La. 
Code, Art. 1924-5 and 8. 

Nor is it pretended that the plaintiffs were prevented by fortuitous events or 
irresistible force from performing their obligations; but we find one of them, 
(Mr. Goodloe) admitting that a part of the machinery was not constructed, as 
he intended it should be, a fact which must have been known to him before 
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they commenced to put up the machinery on the plantation of the defendant. 
Nay, a fact which must have been known to him before it was shipped from 
the foundry in Cincinnati to its place of destination. 

The plaintiffs then, if not guilty of-fraud or bad faith, are chargeable with 
gross negligence (crassa negligentia) and inattention, the consequences of 
which were as disastrous to the defendant, as if the former had been practised 
upon him by the plaintiffs and for which the law holds them equally responsible. 

Toullier discusses this question fully, and with the lucidity characteristic of 
his mind. He-puts the case of one (Titius) who hires to another vehicles to 
father his wine vay in a vineyard distant from his domieil, whither the latter 

d gone to make the necessary preparations, hireing workmen, &c., but Zitius 
fails to furnish the vehicles, a the vintager is compelled to hire other vehicles 
at a higher price, or not being able to procure other vehicles is compelled to 

i his workmen and to postpone the taking off his crop. Some days 
after, a hail storm ensues and destroys his crop, that he had previously sold to 
pay his creditors. He then proposes the questions: “Me devra-t-il le prix de 
ma récolte, en tout ou en partie? Devra t-il m’indemniser de la perte que j’é- 

ve par la vente de mon bien, et par la faillite qui en a été la suite?” 

“Tl est d’abord évident que cette derniére perte, si elle peut étre considérée 
comme une suite de la faute de Zitius, en est une suite trop éloignée pour qu’il 
en doive répondre. La cause directe, la cause immédiate de cette perte, est 
dans le mauvais état de mes affaires, que Jitiuvs n’a pu ni dd prévoir, sa condi- 
tion ne doit pas étre pire pour avoir manqué de parole 4 telle personne plutét 
qu’a telle autre, & une personne dont les affaires étaient délabrées, plutét 
qu’a une personne dont les affaires étaient en bon état. Cette perte n’est point 
la suite immédiate et directe de la faute de Zitius ; elle a été produite par une 
cause étrangére, qui ne peut lui étre imputée, et qu’il ne pouvait prévoir.” 
6 Toullier, pp. 294, 295. 

The distinction here drawn is a clear one. There is no necessary connection 
between the vintager’s debts and his crop; those debts may have been owing 
before he commenced planting. They may not have grown out of his planting 
operations; but they may have been the result of vicious courses or of expen- 
sive and careless habits. At all events, it was his misfortune, if not his fault, 
to be so embarrassed when the storm came upon him. ; 

The seizure and sale of his property did not destroy his crop, nor would the 
retaining of his property have prevented the destruction of his crop. TZitius 
had nothing to do with his debts nor with the seizure and sale of his property 
to satisfy them, but if he was prevented or disabied from gathering his crop 
before the occurrence of the hail storm, in consequence of the act or fault of 
Titius, we shall see whether Zitius is responsible for the loss that ensued : 

** Mais la perte de ma recolte, la devra-t-il entiére? En devra-t-il une partie ? 
N’en devra-t-il rien? I] faut distinguer. I] n’en devra rien s'il justifie qu'il a 
été empéché d’exécuter son obligation par suite d'une force majeure ou d’un 
cas fortuit; en un mot, par une cause étrangére qui ne peut lui étre imputée. 
Par exemple, si ses chevaux et ses voitures avait été pris 4 la requéte du ma- 
gistrat pour les besoins du gouvernement. Si ses chevaux avaient péri par ac- 
cident ou étaient restés malades. Ces événemens sont des causes étrangéres 
qui ne peuvent lui étre imputées. Mais si je n’ai pu me procurer d'autres voi- 
tures, ou ce qui est la méme chose, si je n’ai pu m’en procurer avant l’orage 
> a détruit ma recolte, il semble que, d’aprés la disposition de l'article 1101, 

itius doit m’indemniser de la perte entiére de ma recolte; car on ne peut rai- 
sonnablement nier que cette perte ne seit une syite immédiate et directe de 
linexécution de la convention. Toutes mes mesures étaient prises, le jour fixé, 
mes vendangeurs engagés, des voitures louées, &c., &c. Si elles n’avaient pas 
manqué, il est prouvé que ma vendange eut été faite, emmenée, et qu'elle n’eut 
pas été détruite par l’orage survenu quelques jours aprés. Dira-t-on que la 
cause immédiate et directe de la perte de ma recolte a été l’orage et non pas la 
faute de Titius.” 6 Toullier, pp. 295-6-7. * 

The principle established in the hypothetical case put by Toullier is broader 
and more rigorous in its operation, than the one we are contending for in the 
case at bar. In the former, Zitius is held responsible for the consequences of 
an unexpected and uncertain event, (a hail storm), an event which was not 
foreseen and could not have been foreseen. We seek to hold the plaintiffs lia- 
ble for the consequences of an event which is as certain as that the seasons 
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es We know that the fruits of the earth, ripened by an 

sun, unless gathered, are doomed to perish by the frosts and winds 

ter. Hence, man looks and prepares for the-appointed visits and consequences 

of the seasons, with as much confidence and care as he does for returning 

night and day, or for other phenomena occurring under the operation of the 
laws of nature. 

In vain then, is it asserted that plaintiffs did not foresee the loss of that crop, 
in the event of a non-compliance with their contract. ually vain, would it 
be to assert they did not know its salvation rested with them alone, and that 

e defendant was powerless and wholly at their mercy. \ 

But we are not left to the commentaries and reasoning of foreign jurists for 
light on this question. The principle is a settled one in our jurisprudence. 

In the case of Findley v. Br , Bradford & Robeson, 4 M. R. N. S., 

105, a steam engine was furnished to the defendants for the price of which 
they were sued, and the payment of which they resisted, on the ground that 
the machinery was impgfect and defective. They further claimed damages in 
reconvention for the loss sustained by them. 

The plaintiffs in that case as in the case at bar, attempted to screen them- 
selves from the payment of damages by contending that their responsibility 
was limited to the value of the machinery which should prove defective, and 
that their warranty only extended to replacing those parts which were ascer- 
tained to be defective, but the court ruled that the law extends the obligation 
much farther. 

After defining damages to be the loss which a person has sustained or the 
gain which he has missed, the court go on to remark, “In practice this right is 
restrained to such injury or damage, as is the direct and immediate consequence 
of the failure of the contract. The writers on the civil law illustrate this rule 
by many examples which it is unnecessary to notice. We think that where 
the owner of a boat contracts for an engine, and loses the use of her for several 
months, in consequence of the defects in the machinery, that the money actu- 
ally expended and the loss of gain directly resulting from these defects comes 
within the definition just given.” 


Bucuanan, J. ( Voornies. J., absent.) The contract of plaintiffs was to 
build and put.in operation on the plantation of defendant, a sugar mill and 
steam engine. The contract was made on the 8th January, 1849, and the 
plaintiffs agreed to deliver the mill and engine at the Plaquemines landing, on 
or before the 18th June, 1849. On his part, the defendant bound himself to 
haul the said machinery to his sugar-house; to furnish the necessary brick- 
work and timber for putting up said machinery, and a suitable number of 
hands to assist in putting up the same, within thirty days from the delivery of 
the same at Plaquemines. 

The law of Louisiana on the measure of damages for the inexecution of con- 
tracts is found in Articles 1928, 2294; 2295 and following of the Civil Code. 

“ Every person is responsible for the damage he occasions, not merely by his 
act, but by his negligence, his imprudence, or his want of skill.” Art: 2295. 

“ When the object of the contract is any thing but the payment of money, 
the damages due to the creditor for its breach are the amount of the loss he has 
sustained and the profit of which he has been deprived, under the following 
exceptions and modifications : 

ist. When the debtor has been guilty of no fraud or bad faith, he is liable 
only for such damages as were contemplated, or may reasonably be supposed 
to have entered into the contemplation of the parties at the time of the con- 
tract.” OC. C. 1928. 

It appears to us evident that it entered into the contemplation of the plaintiffs 
as well as of the defendant, that the sugar mill and steam engine in question 
were to grind the crop of sugar cane of 1849, on the defendant's plantation. 
The plaintiffs were extensive manufacturers of these articles in Cincinnati for 
36 
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the making of the crop of..1849, might be delayed or frustrated by a failureto 


fulfil the contract, { ge therefrom resulting might, therefore, amount to 
‘the total loss of the er . a partial loss. 
plaintiffs under their contract, would be liable, 


Applying this law to the facts of this case, we find it in proof, 

ist. That plaintiffs were guilty of negligence in executing their contract, 
by making a right hand engine instead of a left hand engine, which their writ- 
ten contract called for. 

2d. That they failed to execute their contract, in this, that the castings had 
defects which caused their breakage, when the mill was put in operation. 

8d. That the plaintiffs were guilty of want of skill in putting up the sugar 

mill out of line, by which it was strained and broken. 

4th. That the alterations and repairs, necessary for changing the engine 
from right hand to left hand, and for repairing the breakage, &c., caused a delay 
of twenty-one days in the grinding of defendant’s crop. 

5th. That defendant was compelled to windrow his crop to preserve it from 
the frost, by reason of the above delay ; occasioning a deficiency of sugar, esti- 
mated by witnesses at from ten to forty per cent. of the crop. 

6th. That defendant paid, in consequence of the delay, twenty-one days 
extra wages of six hired hands, at one dollar per day each, as well as extra 
time of an engineer. 


Under the law and the evidence, we consider the defendant entitled to re- _ 


cover damages for his loss of crop and extra wages paid, in consequence of the 
delay for alterations and repairs in putting the sugar mill and steam engine in 
operation: said delay being caused by plaintiffs’ fault, and by their failure to 
execute their contract. 

The measure of damages for the inexecution of contracts, as we have seen, 
by Article 1928 of the Louisiana Code, is the amount of loss sustained by the 
obligee, and profit of which he has been deprived, subject to the modification 


that when there is no bad faith or fraud, the obligor is liable only for damages ¥ 


that may reasonably be supposed to have been contemplated by the parties at 
the time of the contract. 

The rule with its modification, is taken verbatim from the Code Napoleon, 
Articles 1149 and 1150. And those Articles of the French Code in turn, were 
borrowed from Pothier on Obligations, No. 159 and 160. It must not be sup- 
posed, however, that Pothier was the author of the rule. He tells us himself 
that it is as old as the Roman Law, and gives us the text of the Pandects in 
which it was expressed. It is known to American jurists by the name of Con- 
sequential damages; and those are distinguished into proximate and remote. 


‘Mr. Sedgwick, in the third chapter of his treatise on the measure of Damages, 


“has collected authorities on this subject from many different quarters. From his 
researches, it appears that the doctrine of the civil and common law is not 
materially different. In the case of Armstrong v. Perey, 5th Wendell, the lan- 
_ guage of the Supreme Court of New York was as follows: “Consequential — 
“damages may naturally arise from the breach of a contract, panic = 
‘depend on the peculiar circumstances of the case. . Such are allowed. ¥ 

being stated in the pleadings, as are the fair legal and natural result 
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proofs.” And in Greenleaf on Evidence, vol. 2, p. 210, itis said, “the damage 
to be recovered must always be the natural and proximate consequence of the 
act complained of.” 

Tt seems to us that the loss of the defendant’s crop, and the extra wages of 
hands hired by him, were, in the language of these authors, the natural and 
proximate results of the failure of plaintiffs to comply with their obligation; or 
as an authority from the Scottish law, cited by Sedgwick, expresses it, a cer- 
tain resulting damage. Lord Kaine’s Principles of Equity, Book 1, part 1, ch. 
1, $5. 

Our own Reports contain a case where the facts were precisely similar to the 
present one, with the exception that the sugar mill was not contracted to be 
put in operation by the manufacturer. 

The language of Judge Martin, in delivering the opinion of the court, was as 
follows: ‘In the present case, as no fraud or bad faith is alleged against the 
defendant, his liability must extend to such items as are to be presumed to 
have entered into his contemplation at the time of the contract. These are, 
the price of the mill—expenses of removing it to the appellants plantation, and 
of putting it up and taking it down—of attempts to render it available. These 
are the losses which must have been contemplated as attending the delivery of 
an insufficient mill. Next, the sugar and molasses, which the appellant failed 
to make ; these are the profits of which he was deprived.” Lobdell vy. Parker, X 
8d L. R. 839. 

In that case, the remedy sought and awarded, was the rescission of the con- 
tract and damages in addition, for a defective sugar mill. The authority of 
Pothier was quoted in support of the views of the court, which appear to be 
conclusive of the right of the defendant to recover upon the proof adduced by 
him: and as the point is of great importance to the planting interest of this 
State, we think it unwise to disturb a precedent of more than twenty years 
standing; especially when we find a decision in conformity thereto, made by 
our immediate predecessors. See case of Rugeley v. Goodloe, Tth Annual, 

It is proper to observe, that doubts have been entertained by some members 
of the court, as to the measure of damages; but they have been yielded to the 
considerations of the repeated decisions with regard to this particular class of 
contracts—in which the rules as to conventional obligations in general, are to 
be taken in connection with the provisions of the Code pertinent to the subject 
matter. 

A calculation which we have made of the losses suffered, and of the profits 
of which the defendant has been deprived, in the present case, based upon the 
elements laid down in Lobdell v. Parker, has resulted in a less sum than 
was allowed by the District Judge. Wealso think the plaintiff entitled under 
his contract to a privilege upon the mill and engine. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be amended, that the damages of defendant be assessed at the sum of twenty- 
one hundred and seventy-four dollars; and that plaintiffs recover of defendant 
the difference between that sum and the price of the contract sued upon, to wit: 
fifteen hundred and twenty-six dollars, with interest at eight per cent: per 
annum from the Ist February, 1851, with costs in both courts, and privilege 
upon the sugar mill and engine made by plaintfs for defendant. 





L. Gayoso v. A. DeLaropeErie. 


Where the defendant is but a nominal purchaser with notice of the plaintiff's claim, he must be regard- 
ed as occupying the position of his pretended vendor, and parol evidence should be received to 
establish simulation with respect to the title between such vendor and other persons. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
H. W. Sherborne, for plaintiff. J. M. Brunot, for defendant and appel- 
lant. 

Campsett, J. (Voorntes, J., absent.) The plaintiff sues for the recovery of 
six lots of ground in the town of Baton Rouge, which she alleges she inherited 
from her mother, Felicité Perez, who received the same in 1811, as her share of 
the succession of her father, Elias Beauregard. The defendant likewise claims 
undér Felicité Perez, by virtue of a sale of the said lots, executed by her to 
Manuel J. Beauregard in 1813, and a subsequent transfer of said lots made to 
him by the widow and heirs of Manuel J. Beauregard in 1852. 

The facts of the case are substantially as follows: Felicité Perez, the mother 
of ‘plaintiff, had allotted to her as one of the heirs of Elias Beauregard, in 
1811, by act of partition between the heirs, the lots in question, as part of her 
share of the succession of hér deceased father. On the 4th of February, 
1818, Felicité Perez sold by public act to Manuel J. Beauregard, under whom 
defendant claims. 

On the 25th September, 1815, the heirs of Elias Beauregard, executed a 
mortgage in favor of Carraby, to secure a debt due him by their ancestor. 
Felicité Perez mortgaged, with other property received in the partition, the 
lots sued for, To this mortgage, I. J. Beauregard was a party, though he did 
not appear in person, but acted through an attorney. 

In 1817, Felicité Perez died, and in August of that year an inventory of her 
succession was made, in which the lots sued for were included. Manvwel J. 
Beauregard to whom, as is alleged, the same property had been previously 
sold, acting as one of the appraisers. 

The debt to Carraby not having been paid, he obtained, on the 24th of 
April, 1818, an order of seizure against the property. After the seizure, but 
before the sale, the sums due by two of the co-heirs, MV. J. & B. J. Beauregard 
were paid, and as to them, the seizure was dismissed; but with respect to the 
heirs of Perez, it was carried on, and the lots in controversy were, on the 19th 
of October, 1820, adjudicated to Louis Dubreuil, Manuel J. Beauregard being, 
as his brother and partner B. J. Beauregard deposes, present at the sale and 
acquainted with the circumstances of the mortgage, 

On the ist of June, 1822, Dubrueil transferred the said lots to the heirs of 
Felicité Perez, (of whom the plaintiff is the sole survivor and heir,) in whose 

possession the property has been since that time, until the disturbance com- 
plained of in 1851. 

It may be added, that Manuel J. Beseregued never took actual possession 
under the sale from Felicité Perez, and that he lived and died in Baton Rouge, 
having only been absent from that place about six months, in the year 1827, 
during which time he resided in New Orleans, 

It further appears, that J, B. Beawregard, as the agent of the heirs of Feli- 








* - 
cité Perez, enclosed and held for them the lots in question for about twenty 
years, and that they were, with his permission as agent, held and used by 
another, for seven years afterward, until the fences rotted down, since which 
time they remained vacant until enclosed by defendant; that the sale to Manuel 
J. Beauregard was not real, no consideration having been paid by him nor 
delivery made ; that during his life, he never claimed to be the owner of the 
property, and that it was not inventoried after his death, or as belonging to his 
succession, nor so claimed by his heirs or legal representatives, until possession 
was taken by enclosure in 1881, as above stated. 

On the trial, a bill of exceptions was taken to the reception of parol testimo- 
ny to establish simulation in the sale from Perez, the ancestor of plaintiff, to 
M. J. Beauregard, and from Mrs. Beauregard to the defendant, until it should 
be made to appear that the defendant, at the time of his purchase, had been 
informed of all the facts going to prove that the sale from Perez to M. J. Beau- 
regard, was without consideration. 

Upon the correctness of the ruling of the court, and upon the effect to be 
given to the testimony, must the decision of this case chiefly rest. 

It may be remarked, that on a former trial of this cause, a similar exception 
had been taken and sustained, and that upon an appeal, the cause was remand- 
ed. In passing on the exception by which the point was reserved, the court 
then said: ‘‘ Whether this evidence was or was not admissible, depends upon the 
real character of defendant’s title. If he is a purchaser in good faith, he can- 
not be affected by the want of consideration in the sale to Manuel J.*Beaure- 
gard. It is enough for him that it is valid in form, and that it stands on the 
record of the country as the deliberate act of the vendor. If, on the other 
hand, as assumed by the plaintiff’s counsel, and as the evidence makes it pro- 
bable, he is merely acting as agent of the legal representatives of Manuel J. 
Beauregard, the evidence was clearly admissible. The object of it, was to 
raise one of those presumptions from which simulation is inferred.” 

It appeared from a recital in the deed from Mrs. Beauregard to defendant, 
that the sale was made to carry out a private agreement previously entered 
into between them, and the case was remanded in order that the private agree- 
ment might be produced, and the true character of the defendants title thus 
ascertained. 

On the last trial, defendant, under an order made on plaintiff’s motion, filed 
in court a memorandum of an agreement entered into between himself and his 
vendor of even date with the public act of sale. In this agreement, after re- 
citing the sale of the six lots in controversy, and stating that they are claimed 
by the present plaintiff, who proposes instituting suit for their recovery, it is 
stipulated that defendant in his quality as purchaser, shall defend the suit, and, 
in case of recovery by the plaintiff, the costs and expenses shall be borne by 
them equally ; but if the judgment should be in his favor, that he would pay 
all'the costs and expenses of the suit, and moreover pay her two hundred dol- 
lars and reconvey three of the lots mentioned. 

This memorandum must be regarded as in the nature of a counter-letter. It 
gives the true character of the transaction between the defendant and his ven- 
dor, and clearly establishes notice on the part of both of them, of the claim of 
plaintiff. Under a fair interpretation of it, he cannot be regarded as a vendee 
in good faith, but rather as an agent who assumes the trouble and a part of 
the expense of an ungracious litigation, on condition that he be permitted to 
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“Such being the relations between defendant and his pretended vendor, he 
occupies no better a position than she herself would, were she defendant, as 
the legal representative of Manuel J. Beauregard. 

_ In view of these facts, we do not think the court erred in receiving parol 
evidence to establish that no price was paid, or such other facts as would raise 
presumptions from which simulation might be inferred; for it is well estab- 
lished that, simulation like fraud, may be proved by presumption. 

It is proper here to remark, that in the reference which we have made to 
the ruling of our predecessors, when this case was reviewed by them, we do 
not wish to be considered as assenting to the doctrine of the admissibility of 
parol testimony in cases of simulation, to the full extent assumed by them. 

The rule we think is laid down too broadly, and we do not wish to be considered 
as assenting to it, but I state it, rather as a part of the history of the case, 
than as authority ; preferring to place the reception of the testimony on the 
ground that defendants did not object to the introduction of parol evidence in 
toto, but only, that it was inadmissible, until it should jirst be made to appear 
that the defendant, at the time of his purchase, had been informed of the want 
of consideration in the sale to Beauregard, as above stated, and that itis 
neither alleged or suggested, or offered to be proved, that the simulation was 
made to defraud creditors. 

The testimony leaves no doubt on our minds, that the sale from Mrs. Peres 
to her brother, M. J. Beauregard, was not real and serious. All the facts 
proved tend to this conclusion, and are inconsistent with any other. Beaure- 
gard never having taken possession of the property sold, was, in itself, a badge 
of simulation, and deprives the contract of one of the essential characteristics 
ofasale, (P. & A. Collins v. Pellerin, 5 An. 99,) and when to this we add the fact, 
that though he resided constantly, for many years before his death, at Baton 
Rouge, without claiming the property—that he permitted Mrs. Peree to mort- 
gage it without objection, it being proved that he had knowledge of the mort- 
8 and joined in it, this fact, coupled with the fact of his having appraised 

property under oath, and having signed the inventory, would certainly have 
estopped him from disposing of the title of Mrs. Perez, and may be regarded as 
written evidence, tending to prove simulation. That he, after her death, suf- 
fered it to be inventoried as forming part of her succession, he himself acting 
asa sworn appraiser. That he subsequently permitted it to be sold as the 
property of Mrs. Perez, to whom it had been allotted in a partition, to which 
he was himself a party, furnishes to our minds, irresistable proof that the sale 
to him was simulated and not real. The'facts enumerated would have estopped 
him from claiming under the sale, and his legal representatives occupy no Wet- 
ter position. 

The judgment of the District Court was in favor of plaintiff, declaring her 
to be the owner of the lots sued for, and restoring her to the possession of 
them, which judgment we affirm, with costs of both courts. 





Suzanne Bassznon et als. v. W. D. L. McRar ap Wire. 


Abstracts of certificates of entry, attested by the register of the land office to be on file, and agreeing 
with the register of sales and records of his office, if admissible in evidence, are insufficient to form 
‘the basis of a petitory action ; and where such was the only evidence of title exhibited by defend- 
ant from the United States, and there was no locatiog shown of land thus claimed, under the proper 
officers of the Government; Held: That defendant had not a title translative of property which 
would sustain the plea of prescription of ten years. 


PPEAL from the District Court of the Parish of East Baton Rouge, Burke, J. 
Seymour and T. G@. Morgan, for plaintiff and appellant. Dunn, for de- 
fendant. 

Voornies, J. This is a petitory action. The plaintiffs, Suzanne Basseron, 
as surviving spouse, and Marie Julie Fortin, wife of Clément Ramos, as sole 
heir of Nicolas Fortin, deceased, claim the ownership of a certain tract of land 
situated in the parish of East Baton Rouge. They allege that the defendants 
have recently, without any legal or just title, and in bad faith, taken possession of 
said land, by reason of which they have sustained damages in the sum of $1000. 
They pray to be decreed the true and lawful owners of said land and to be re- 
stored to possession, and also pray that judgment be rendered in their fayor 
against the defendants in svlido for said sum of $1000. 

The answer avers that the defendants are in possession of a tract of land pur- 
chased from the United States by Nichols and McRae, who afterwards conveyed 
the same to Malachi Bradford, that at a probate sale of the property of the 
community which existed between said Bradford and Emeline Cook, deceased, 
his wife, said tract of land was adjudicated to Jane Ambrose, one of the defend- 
ants. The prescription of ten years, under a just title translative of property is 
also pleaded in bar of the plaintiff’s right of action. 

The plaintiff’s muniments of title consist of an order of survey, granted under 
the authority of the Spanish Government on a requite or petition of Nicolas 
Fortin, an actual survey and location of the land prayed for, made by Jra 0. 
Kneeland, pursuant to said order, on the 2ist of October, 1806, and Register’s 
patent certificate showing the confirmation of said title by act of Congress, ap- 
proved March 3d, 1819. Under the survey and location thus made, the tract 
is described as being bounded on the west by Daniel Hickey, on the east by 
Thomas Lilly, on the north by vacant lands, and on the south by George Proffit. 

It is shown that the old marks and boundaries correspond satisfactorily with 
the field notes of Kneeland, as verified by a survey made under the order of the 
court. The question, then, as to location may, therefore, be considered as at 
rest. 

John Buckler testified that he was acquainted with Nicolas Fortin and his 
family, since the year 1805 or 1806, while they resided in the parish of East 
Baton Rouge, and was frequently in their family after they removed to New 
Orleans. It was notoriously known that the land in question belonged to them 
and was assessed in their name. From the year 1821 to 1887, while sheriff of 
East Baton Rouge, he acted as their agent in the payment of the taxes assessed 
on said land. In the year 1841 he told Malachi Bradford that a portion of his, 
Bradford's, improvements was on the plaintiff's land. Two or three years 
afterwards, he met Bradford in the town of Baton Rouge, and again mentioned 
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ments were paid for. It is therefore obvious that the plaintiff's title must be 


considered as complete and perfect, and it is equally obvious, superior in dig- 
nity to that of the defendant’s, which is still inchoate. The only evidence of 
title exhibited by the defendant from the United States, are documents purport- 
ing to be abstracts of certificates of entry attested by the register of the Land 
Office to be on file and agreeing with the register of sales and records of his 
office. Conceding the admissibility of this evidence, which has been excepted 
to, we think it would be insufficient to form the basis of a petitory action as 
contended for by the defendants. 

It is true, under our jurisprudence, it has been repeatedly held that the re- - 
ceipts of the receivers of public moneys for public land were sufficient evidence 
of title from the Government to maintain such an action, but there is no evi- 
dence of that kind in the present case. Neither is it shown that the survey in- 
troduced in evidence by the defendants was ever approved or atithorized by 
the Surveyor General of the United States for the State of Louisiana, or by any 
other legally authorized officer, returned to the proper office. 

Mr. Duplantier, the only witness introduced by the defendants, testified that 
Malachi Bradford came to the parish in the year 1887 or 1838, and lived in the 
upper part of it, near Port Hudson, where he continued to reside; it was a new 
place, and had at that time very little improvements on it. There is no evi- 
dence in the record showing the portion or extent of the land actually inclosed 
or on which the defendants erected their improvements, or at what time the in- 
closures or improvements were erected on the same. The land purchased by 
the defendants is described to be “situated in the parish of East Baton Rouge, 
containing 950 acres, bounded on the north by land of Montagudo, on the south 
by land of Christian, on the west by land of Ranaldson, and on the east by 
those of Carney and Borsky, and purchased by one of the defendants, as alleged 
in their answer, at the probate sale of the property and effects of the commu- 
nity which existed between Malachi Bradford and Emeline Cook, deceased, 
made on the 23d September, 1850. There is no location shown of the land thus 
claimed under the proper authority of the Government of the United States, in 
which the fee still exists until the patent issues. 

But admitting for a moment that the defendants’ title is a title translative of 
property, still we are of opinion that the facts disclosed by the record are insuf- 
ficient to establish such an adverse possession as required by law to sustain the 
plea of prescription. 

It is therefore ordered, adjuged and decreed, that the judgment of the Dis- 
. trict Court be avoided and reversed ; that the plaintiffs have judgment and be 
declared thetrue and lawful owners of the tract of land described in their peti- 
tion; that they recover of the defendants whatever portion thereof may be in 
the possession of said defendants, and that a writ of possession accordingly 
issue; and it is further ordered and decreed that the costs in both courts be 
borne by the defendants. 





C. Very v. L. Very. 


The law authorizes the wife to withdraw the administration of her paraphernal property from her 
husband, although she had previously left the administration of it to him. 

Although the husband who is head and master of the community, cannot, from the peculiar relation 
subsisting between husband and wife, exercise any right of action against the wife for damages 
occasioned to the community by his wife’s acts, yet, he can not be compelled to pay back to her 
moneys employed by him, with her consent, for the benefit of the community, without taking 
account of the property retained by the wife belonging to the community, and of the losses by the 
community in consequence of the wife’s resistance of the marital authority. 


PPEAL from the Parish Court of East Baton Rouge, Burk, J. 
0. A. Johnson, and Geo. S. Lacey, for plaintiff. A. M. Dunn, for defen- 
dant and appellant. 

Oapen, J. This suit was instituted by the plaintiff against her husband for 
a Separation of property and to recover certain sums of money alleged to be 
due to her on account of her paraphernal rights. The petition sets forth cer- 
tain property, consisting entirely of negroes as the paraphernal estate of the 
plaintiff, of which she prays to be decreed the separate administration. The 
suit was brought in December, 1850. 

The defendant avers in his answer that, in the month of June, 1848, his wife 
had abandoned their*common dwelling, which was on a plantation purchased 
since their marriage, and had taken with her all the negroes on the place, and 
besides, movable effects belonging to him and to the community, and that she 
had never since returned; he prays that she may be summoned to return to 
the matrimonial domicil, and in default of her doing so, asks fora judgment of - 
separation from bed and board, and he also sets up claims in reconvention 
against his wife for separate debts of hers paid by him during the marriage, 
for the value of the movable effects taken off by her, and for damages sus. 
tained in the loss of the entire crop of 1848, and his subsequent bankruptcy 
and ruin in consequence of her taking the negroes from the plantation. 

The plaintiff had judgment decreeinzg to her the free administration of her 
separate estate, dissolving the community and condemning the defendant to 
pay her certain sums of money as due to her on account of her paraphernal 
estate. The judgment further decrees that the defendant be separated in bed 
and board from the plaintiff, and that the plaintiff recover from defendant all 
the costs of suit. The claims in reconvention set up by the defendant against 
his wife were all rejected, and he has appealed from the judgment. 

The right of the plaintiff to the negroes decreed to her by the judgment as 
her separate property is not questioned and the power is given to her by law to 
withdraw the administration of her paraphernal property from her husband, 
although she had previously left it to him. By Art. 2368, the wife has a right 
of action against the husband, even during marriage, for the restitution of her 
paraphernal effects and their fruits. This right of action the plaintiff has 
cumulated in the present suit with the action accorged to her by Article 2399, 
of suing for a separation of property on the ground of the disorder of her 
husband’s affairs. 

The evidence establishes that the wife when she left her husband carried 
away effects of the community, of which she still retained possession at the 
dissolution of the community by the judgment, in her favor, and it is also 
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belonging to the community, on which she had consented that they should be 
employed to make a crop, that a loss was sustained by the community to the 
amount of $2000. Although the husband who is head and master of the 
community, cannot, from the peculiar relation subsisting between husband 
and wife, exercise any right of action against the wife for damages occasioned 
to the community by his wife’s acts, yet it would not be equitable and just to 
compel him to pay back to her moneys employed by him with her consent for 
the benefit of the community, without taking account of the property retained 
by the wife belonging to the community and of the losses sustained by the com- 
munity in consequence of the wife’s resistance of the.marital authority. If 
instead of taking the negroes from the plantation in the absence of and against 
the consent of the husband, the plaintiff had demanded them through the 
ministry of the laws, the right would have been accorded to her in such a man- 
ner as to inflict no injury on the husband, who on the faith of his wife’s con- 
sent to employ her negroes on their common plantation, had incurred the ex- 
pense of pitching a crop, which it was necessary for the interest of both parties 
should not be sacrificed. The principle, “Sic tuo utere ut alienum non ledas,” 
ought to govern transactions between husband and wife, as well as between 
other persons. 

As the plaintiff had resumed the separate administration of her paraphernal 
estate and was in possession of all the property belonging to her before the 
institution of the suit, and the defendant has died since the appeal was taken ; 
we think justice will be promoted by nonsuiting the plaintiff and leaving all 
matters growing out of the community and the claims of the wife on it, to be 
settled in the due course of administration of the husband's estate. It is 


sal ‘therefore ordered, adjudged and decreed, that the judgment of the court below 

: ‘be avoided and reversed and that the suit be dismissed, as in case of nonsuit, 

-reserving to the defendant all his rights under the demand i in reconvention, and 
that the plaintiff pay costs in both courts. 


C. Kyienr v. Carroititron Rartroap Company. 


The right of the Carrollton Railroad Company of making a turn-out to communicate with the depot 
on Nayades street, was a necessary incident to the use of the Railroad. 

This was established in the case of the New Orlegns and Carrollton Railroad Company v. The 
Second Municipality of New Orleans,1 Ann. 128. 


seo from the Fifth District Court of New Orleans, Buchanan, J. 
Ogden & Duncan, for plaintiff : - 


{he owner of « lot in s town has a right to the free use of a street. It isa 
n ct i yeti hy lot 

— arate e lot may maintain a suit to abate 

oo t bef = “Seve satires to act in such a case, does not divest the 

: defendants have, in violation of plaintiff’s ri and in defiance of the 

municipal authority, put down tee tch under which show 
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Ne <n rg their Switch into and upon a street on which their § onr 
charter gave them no right to lay rails. Cunmeminaed 
The plaintiff proved that the de‘endant’s wrongful act was injurious to plain- 
tiff’s property, and should have been allowed damages and a [6 tater: to abate 
the nuisance. 1 An. 128. Sedgwick, Dam. p. 81, 3 note p. 140. See Appel- 
gate, &c. v. The City of Louisville, and the following authorities there cited : 
In case of private nuisances, the remedy by injunction, is maintained upon 
the ground o reseanns irreparable mischief suppressing interminable litiga- 
tion, and preventing multiplicity of suits. Not every case where a party ag- 
grieved by a private nuisance, might have an action at law, will justify the 
interposition of a court of “gg to redress the grievance, and remove the 
annoyance. The injury must be such as that from its character it is not sus- 
ceptible of adequate compensation in damages merely, or such as from its con- 
tinuance and permanent mischief, occasions a constantly recurring grievance, 
which cannot be prevented but by injunction. Every common trespass is not 
: a foundation for injunction, where it is temporary and contingent in its effects. 
‘ But if it be continued so long as that it becomes a nuisance, an injunction will 
be granted to restrain the person from continuing it. Coulton v. ite,3 Atk. 
21. So a mere diminution of the value of property, without a continuing or 
irreparable mischief, will not be a sufficient cause for redress in chancery. 
Attorney General v. Nicol, 16 Vez. 344: Gardner v. Village of Newburg, 2 
John. Ch. Rep. 161. Vanbergen v. Vanbergen, 8 John. Ch. Ca. 287. But 4 
where the injury is continuing and irreparable, as loss of health, loss of trade, 
loss of the means of subsistence, or in violation of a contract, expressed or 
implied, or where permanent ruin to property may, or will, ensue by the wrong- 
ful act, the courts of equity will interfere by way of injunction in furtherance 
f of justice, and the violated rights of the complainant. Attorney General v. 
i Nichol, 16 Vez. 342; Earl Bathurst v. Burden, 2 Bro. Ch. Rep. 65; Lane v. 
a Nudigate, 10 Vez. 892 ; Robinson vy. Lord Byron,-1 Bro. Ch. Rep. 588; Nut- 
brown v. Thornton, 10 Vez. 163; Pusey v. Pusey, 1 Vern. 273. As tothe 
concurrent jurisdiction of chancery in cases of private nuisances, to interfere Kr 
by way of injunction, I will add but one more, out of many, viz., the case of 3 
Gardner v. The Village of Newburg, (2 John. Ch. Cas. 164,) in which Chan- 
4 cellor Kent has treated the subject with his usual clearness and examination of» 
precedents and principles. These cases are clear and conclusive to prove the * 
ancient and established jurisdiction of the court of chancery, to interpose in ~ 
cases of private nuisances, founded on the necessity of a preventive remedy when 
great and immediate mischief or material and permanent injury to the comfor- 
table and useful enjoyment of the property, wotild otherwise ensue. If the 
right to the enjoyment on the part of the plaintiff be clear, and the injurious 
interruption of that right by the defendant, be made out, the plaintiff is not to 
be sent to law to establish his right. Such was the course in Bush v. Western, . 
Finch’s Prec. in Cha. 530. Finch v. Resbridger,2 Vern. 390; Gardner v. 4 
Village of Newburg, 2 John. Ch. Rep. 165. If the plaintiff has a clear right a 
long used, and the interruption to that right is clearly injurious, the plaintiff is 
not sent to law first to establish that which is already svfficiently plain. The 
distinction between a clear right in the plaintiff with an injurious interruption 
thereof by the defendant, and a doubtful right of the plaintiff, or a doubtful 
interruption by defendant, will reconcile afl the cases upon the subject. 
Cases calling for the like remedy in chancery by injunction, are where ease- 
/ ments, or servitudes are by grant, conveyance, bargain and sale, covenant, or 
otherwise annexed to private estates, or where easements of privileges of a 
public nature, and yet beneficial to private estates, are secured to proprietors 
of ground contiguous to public streets, squares, or other places dedicated to 
public uses, the due enjoyment will be protected by injunction, in all such 
cases, against encroachments. Coming v. Lowerre, 6 John. Ch. Rep. 489; Sto- 
ry’s Equity injunction, sec. 927, p. 206; Croton Temps Company v. Ryder, 
1 John. Ch. Rep. 611; Ogden v, Gibbons, 4 John. Ch. Rep. 150-160; New- 
burgh Turnpike Compang v. Miller, 5 John. Cltan. Rep. 111-112; Story’s 
~~ . vol. 2, ——. sec, 927, p. 206; Martin v. Nutkin, 2 P. Wms. 167. 
Coming v. erre, (6 John. Ch. Rep. 439,) Chancellor Kent ted an 
injunction to the owners of lots on Vestry street in New York, (which street 
had been laid out, regulated and paved for about twenty , the bill avering 
that the defendant was about building a house on it,) there “was a 
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Soo if the rights of 


sustained, to secure to a corporation the enjoyment of its corporate 

rights and privil against an enormous and continuing trespass threatened, 

in ion of their corporate franchises. Osburn vy. Bank U. 8S. 9 Wheat. 
838-840. 

An injunction has been granted against a corporation to restrain the abuse 
of the powers granted them, which abuse operated to the injury of other per- 
sons. Gardner v. The Village of Newburgh, 2 John. Ch. Rep. 168; Agar v. 
The Regent's Canal Company, Cooper’s Equity Rep. 77; Coats v. The Clarence 
saree Company, 1 Russ and Myln, 181; 2 Story’s Equity, Injunction, sec. 

206. 


at cane of trespass done or threatened, where the mischiefs would be irre- 
parable, or continuing and constantly recurring, or would impair the just and 
comfortable enjoyment of the property in future, courts of equity have inter- 

by injunction in very many cases, to prevent and restrain such irrepara- 
le tnischiet or such multiplied vexations, and such constantly recurring causes 
of litigation. If indeed courts of equity did not interfere in such like cases, 
the justice of the country would be very lame and inadequate. Mitchell v. 
6th Vez. 147; Hanson v. Sardon, 7th Vez. 307 to 308; Crockford v. 
Alexander, 15th Vez. 188; Thomas v. Oakley, 18th Vez. 184; Cowper v. Ba- 
ker, 17th Vez. 128; Kinder v. Jones, 17th Vez. 110; Robinson v. Lord Byron, 
1 Bro..Ch. Rep. 589; Mayor of York v. Pilkington,1 Atk. 284; Coulton v. 
White, 8 Atk. 21; Livingston v. Livingston, 6 John. Ch. Rep. 488; 2 Story’s 
sec. 928-929, p. 207 ; 1 Eq. ca. ab. (bill F) p. 79. 
. the pean classes, it may be stated to be the practice of the courts, 
e plaintiffs be clear, and the injury complained of be certain, 
“to t a perpetual injunction, on final hearing, without any trial at law. But 
if the right be doubtful, the practice is to order an issue to be tried at law to 
ascertain the fact ; to grant am injunction in the meantime against the mischief, 
threatened or progessing, and against all injurious proceedings; and when the 
right is settled at law, then to decree perpetual injunction. If the rights as- 
serted, and the injury complained of, be sufficiently colorable so as to induce 
the court to take cognizance, and retain the case by directing a trial at law, the 
junction in the interim is granted to restrain injurious proceedi until the 
maha hed had. Ryder v. Bentham, 1 Vez. Sen. 548; 2 Story’s Eq. Inj. sec. 
. 207. 

It ts likewise the practice, upon application for injunction, after answer 
comes in, to hear affidavits in support of the injunction, (although taken before 
the appearance of the defendant.) Robinson v. Byron, 1 Bro. Ch. Rep. 589 ; 
Gibbs v. Cole, 3. P. Wms, 255; Isaac v. Humpage, 1 Vez. jun. 427. 

Town is the genus, and burghs, villages and cities are the species. The 
meaning of town is derived from the Latin and the Norman French “villa, and 
yicus and ville.” ‘It is called vicus because it is prope viam,” hard by a way 
or street. ‘Villa est ex pluribus mansionibus vicinata, et collata ex pluribus 
vicinis.” (“ A town is a neighborhood, or rows of houses, and a congregation, 
of many neighbors.”) ‘If a town be decayed so as no houses remayne, yet it 
is a town in law.” Littleton, sec. 171, co. Litt. 115 b. By this it appears that 
a street is an essential ingredient in the composition of a town, “A town is 
called vicus;” a street or rows of houses one close to another, with a way be- 
tween the rows. A block of buildings, or a row of houses without a 





s or dwellers in these ng mansions, is an essential in- 
of a town. Vicus, a street or rows of houses near the 
way or street between the rows, is the sense in which 

used by «pproved Latin authors. It is so explained by Lex- 

80 used by Cicero, “ vicus rusticus,” a village. 
town without a street is not-an intelligible or conceivable idea. In legal 

or in common parlance, it is un is a nonentity. 
act itself directs the land to be laid, out. into lots “ with convenient 
streets.” Convenient to whom? To the purchasers of lots, to the inhabitants 
of the houses to be built, to the freeholders and inhabitants of the town. To 
these, those convenient streets are promised, shown, and assured in the sale, 
included in the guaranty of all the rights, privileges and immunities which the 
freeholders and inhahitants of other unincorporated towns held, had, and en- 
joyed. The free and common use of these convenient streets were easements, 
and privileges annexed to the fee simple estates of the purchasers of lots, run- 
ning with the title to the lots, belonging also to the tenants under the proprie- 
tors of lots, belonging to all “‘the freeholders and inhabitants” of this town, 
as amply as were held, had and enjoyed by the freeholders and inhabitants of 
other towns not incorporated. 

In general, under the grant of a thing, whatever is parcel of it, or necessary 
to the beneficial use of the thing, or in common acceptation and intendment in- 
cluded in it, passes to the grantee. Good faith affixes itself to the intention ; 
fraud insists on the dead letter, and evasions of the spirit of the agreement. 
The reason of the agreement, the motive which led to the making of it, and 
the view proposed and held out as an inducement to the making of the agree- 
ment, are certain means of establishing the true sense and intention. Every 
interpretation that leads to an absurdity, is to be rejected. A man bequeaths 
his house to one, and his garden to another. The only entrance to the garden 
it through the house. - It would be absurd to suppose the testator had left the 
legatary a garden into which he could not enter. We must therefore under- 
stand the bequest of the house as implying the condition of allowing a passage 
to the garden. It would be absurd to suppose that the one party boughs, and 
the other party sold, a lot of ground without the means of ingress and egress. 
This absurdity would be heightened and converted into a fraudulent interpre- 
tation, when the vendor had shown a street laid out in front of the lot so sold, 
and in front also of various other lots offered for sale, in a town which he 
had established. On the other hand, as various other persons, purchasers on 
the same street, are equally concerned in the usq of the street for their conve- 
nient ingress and eagress, and comfortable enjoyment, it would be absurd to 
suppose that the vendor intended to sell the entire street in front of any one 
lot to a particular purchaser. The good sense of the transaction, and the com- 
mon understanding of men on the subject is, that when streets are laid out, 
and lots adjoining are sold by the map and plan of the streets, that no one ac- 
quires the exclusive right, or fee simple estate, in the land of the street, or in 
any part, but that all the purchasers and holders of lots in the town are to 
have the right of way, as an easement and privilege annexed to their estates in 
the lots. To hold out the street to the view and understanding of all persons 
as a convenience, and as inducement to purchase lots, whilst the vendor se- 
cretly intended, after all the sales were effected, to claim the exclusive right tq 
the street.as being in himself, to obstruct, dispose, hinder, or block up, or alie- 
nate, at his will and pleasure, would be perfidious, against whieh the laws 
would furnish competent redress. The proprietor of the ground so laying off 
lots and streets, would be considered as trustee of the streets for the use and 
benefit of the purchasers and inhabitants of the town so laid out and sold; that 
all were entitled in common to pass and repass, to use the streets as easements 
and privileges, free and common. ‘The decisions are in confirmation of these 

rinciples. They establish the doctrine that each proprietor adjoining the street 

‘entitled to an easement, as a right of way; that this easement and right of 
way is not limited to midway, of the street next adjoining his lot, but. extends 
the whole breadth, and to the full dimensions of the street.. It is co-extensive 
with the street. e cases warrant the doctrine in cases of sale by a map and 
plan of streets and lots laid out for a town, aot han oy in rely Pr 
map or plan, that the purchaser of a building lot bas, by his deed, an implied 
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Benjamin & Micou, for defendant. 

Suet, C.J. The right of making a turn-out to communicate with the 
depot on Nayades street, was a necessary incident to the use of the Railroad, 
and was recognized in the decision in 1 An. 128. 

From an inspection of the plan offered in evidence by the defendants, and 
which is shown to be more accurate than that annexed to the plaintiff’s peti- 
tion, it appears that the whole of the track is within the parallel side lines of 
Nayades street, although it is true that by reason of the intersection of Nay- 
ades and Calliope streets, a portion of the ground crossed by the track, may 
be said to be common ground, both of Calliope and Nayades streets, The de- 
fendants, under a fair interpretation of the charter, cannot be said to have laid 
the turn-out of their track out of Nayades street. 

As to damages claimed by plaintiff, it is sufficient to say that the District 
Judge was of opinion, that the evidence of damage having been sustained by 
her was unfatisfactory, and that a case of positive damage was not made out. 
» The evidence was conflicting, and we cannot say the Judge came on this point 

_.~ @f fact to an erroneous conclusion. 
> ent affirmed, with costs of appeal to be paid by appellant. 





E. Armorer, Tutor, 0. M. Casz, Administrator, et als. 


Where, at the time of marriage, the parties did not contemplate residing in this State, were married 
out of it, and never resided in it, property purchased in this State, will be the property of the hus- 
band and not of the husband and wife. 

Where a disposition in favor of a legatee is made in error, and results from the testator’s ignorance 
of @ material fact, and would, if carried into effect, defeat his manifest intention, it will not be 
enforced. ° 

In the eoomtrasticn of wills » rule of primary importance ts that the intention of the testator must:be 
observed. 

' _ A legatee who voluntarily executes a will, will not be permitted to change the interpretation which 
his execution of it indicates. 


:: Aree from the District Court of the Parish of Concordia, Farrar, J. 
Stacy & Sparrow, for plaintiff : 
of testaments, the intention of the testator is te be as- 
Art. 1705 ; 2d vol. Domat, book 2, tit, 1, sec. 6, No. 5; 7 
». 495, Oxley v. ,ex’r. A correct knowledge of the 
this case is necessary to a correct decision of it; not 
can be enforced under the will per se, but because Pe { 
those intentions their law, and have voluntarily executed ne 
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A. N. Ogden and H. B Shaw, for defendant a appellant : 


On the first point, there can be no doubt, that the testator, having in plain 
and unequivocal language, disposed of one-half of the property to his son; and 
that one-half, not Gxeciding the disposable portion, the title became, at the death 
of the testator, absolutely vested in his son. As to the other half, he made no 
disposition, because he erroneously supposed it did not belong to him, The ex- 
pression of his belief, that his wife, to whom he supposed it belonged by law, 
would, at her death, give it to her daughter, could not affect the validity of the 
absolute bequest to the son. Pandects, Lib. 25, Tit. 1, sec. 239. Nor could the 
intention of the testator, unless expressed i in words of disposition, as an act of 
his own last will, and in ‘the exercise of his own proper dominion over the pro- 

rty, be considered as conferring any title either on his wife or on his daughter. 
fics neds of Theall vy. Theall, 7 L. R., 226 ; La. Code, Article 1705. If effect 
should even be given to the expressions used by him, so as to constitute a be- 
quest of the other half of the property, the bequest was in favor of the testator’s 
wife, and she having died intestate, it descended in equal portions to her chil- 
dren. It is very clear the testator intended his wife should exercise the right 
of disposing of that half of the property. 


Campsewt, J. (Ocpen, J., did not sit in this case, being of counsel. Voor- 
nies, J., absent.) This suit was instituted for the recovery of the amount of 
four notes for $5000 each, executed by the late Thomas D. Purnell in part 
payment for the undivided five-twelfths of a plantation, known as the Forest 
plantation, which was adjudicated to him at the probate sale of the property of 
the succession of Mary C. Culberson, deceased. 

The respondents admit that the notes were executed by 7. D. Purnell, but 
aver that they were given in error and are without consideration; that at the — 
time of the adjudication to him of the undivided five-twelfths of the Forest plan- 
tation, he was himself the owner of three-fourths of the whole plantation and 
the slaves thereon, and that in purchasing he was ignorant of his legal rights, 
and erroneously supposed that the legal title to five-twelfths of said plantation 
was in the succession of his sister, Mary 0. Culberson, while in fact, she was 
only entitled to one-fourth thereof. 

The respondents further aver that Levi Purnell, the father of Thomas D. 
Purnell, who died in 1835, devised to the said Thomas one undivided half of 
said plantation and slaves. That after the death of his said father, and in igno- 
rance of his rights under the will, and erroneously supposing that the children 
of his sister, Mary Culberson, then deceased, were equal owners with himself, 
of the plantation andjslaves, partition thereof was made accordingly, whereby 
the children of his sister received one-fourth more than their legal share. 

Respondents averring that two of the notes given as the price of adjudication, 
amounting together to ten thousand dollars, have been paid, claim to recover 
back the amount from the plaintiff, as tutor of the minor heirs of his sister, and 
also to recover the share of the negroes belonging to 7. D. Purnell, erroneously 
given in the partition, with hire for their services. ‘They claim that the notes 
sued on be reduced to one-half of their amount, and they be credited with 
one-lialf of the aniount of the ee Pe ee. value of the | 
hire of the negroes. 
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ot Purnell anc LDL LTO 
are i d in this controversy, resided in Mississippi. In 1838, Purnell pur- 
| a aia eae pemanwe pay a rg Concordia, in 
this State, and died in 1835, leaving two children, Thomas D., the father of the 
ininor defendants, and Mary C., the mother of the plaintiffs, He left a will in 
which the following clause, which has given rise to this suit, is found. “ And 
I do further devise and bequeath to my son Thomas and his heirs all my undi- 
vided one-half, being all my right, interest and property in and to the following 


real, immovable and movable property, held as community property by myself 
and aforenamed beloved wife, according to the laws of said State of Louisiana, 


said real, immovable and movable property being in said parish of Concordia 
and State of Louisiana, and consisting of the Forest plantation of lands, negro 
slaves,” etc. “And I give this property to my son 7homas and his heirs, 
under the belief that my beloved wife will, at her death, give her undivided 
half of the same property, as aforesaid, to our said daughter, Mary, and her 
heirs. 

This will was probated in Mississippi, but not registered in Louisiana until 
1851, when upon presentation of an authenticated copy of it to the Probate 
Court of Concordia, it was, upon defendants’ petition, ordered to be executed. 

Mrs. Purnell, the wife of the testator, Levi, died intestate. Besides the chil- 
dren Thomas and Mary, she left a daughter named Eliza Davis, issue of a for- 


mer marriage. 
On the 26th January, 1841, 7’homas Purnell and his sister, Mary Culberson, 
present a petition praying for an inventory of the succession of their father and 
mother, that they be recognized as their heirs and placed in possession. On 
the 27th, they accepted the succession purely and simply as the forced heirs of 


their father and mother, and expressly stipulated a reservation to each of them 
respectively, ofall rights under any will which may be produced. 

In August, 1842, Eliza Davis, the half-sister of Thomas and Mary, accepts 
the succession of her mother, and in the same act, sells to Thomas Purnell and 
to Culberson, tutor, for $10,000, her interest in her mother’s succession, situated 
in the parish of Concordia. 

On the 28th December, 1843, Purneli and Culberson, as tutor of his minor 
children, made a partition in kind of the slaves attached to the Forest planta- 
tion, and making part of the succession of Levi and Mary Purnell, and also of 
the slaves purchased from Eliza Davis. . 

On the 6th April, 1844, Culberson sold to Purnell the interest acquired by him 
in the Louisiana property, from Eliza Davis. 

On the 6th. April, 1844, the interest of the minor heirs of Mary Culberson to 
the Forest plantation, amounting, as is expressed, to an undivided five-twelfths 
of the whole, was adjudicated to Purnell and as has been seen, this suit has 
been_brought on four of the notes given for the price. 

The error assigned is, that the ancestor of defendants, being the owner in indi- 
vision of three-fourths of the estate, in purchasing five-twelfths of it, purchased 
@ part of what already belonged to him. 

To ascertain the effect to be given to this defence, it is necessary to inquire 
what was the interest of Thomas Purnell in the property, at the time of the 
purchase. 

’ Levi Purnell, having but two children at the time of his decease, had the 
" right to dispose of one half of his property. C. C., 1480. This disposition, as has 
been seen, wis made by him in express terms, in favor of his son Thomas. But 





iodjnstemmnainsintintaied nat that by the laws of 
Louisiana, he was the owner of only one-half of the property, and his wife, as 
partner in community, the other half; and that, from the context of the will, it 
‘may clearly be gathered that the intention of the testator was, that the property 
should be inherited by his two children equally. That the testator wasin error — 
in supposing that he was the owner of and had the power of disposing of only 
one-half of the property in Louisiana, is made clear by the delaration in his will. 
“I give,” says he, “this property to my son Thomas, under the belief that my 
beloved wife will, at her death, give her undivided half of the same property to 
our daughter Mary.” He likewise declares that the property in Louisiana is 
“held as community property, according to the laws of said State.” If effect be 
given to this bequest, the title to one-half of the property in Louisiana vested in the 
legatee, upon the decease of the testator; and the surviving wife having died 
intestate, or even in case she were entitled to nothing, the remaining half being 
undisposed of descended in equal portions to the two children, by which Thomas 
would be entitled to three-fourths and Mary to the remaining fourth. Now, 
the spouses never having resided in Louisiana, and not having been married in 
Louisiana, and not having, at the time of their marriage, contemplated residing 
in Louisiana, the property purchased in this State, became the property of the 
husband and not of the husband and wife jointly. The declaration then, that 
one-half of the property belonged to his wife, was made in error and in ignor- 
ance of a material fact. 

Under this erroneous belief, he devised one-half of the estate to his son, alleg- 
ing as his reason for doing so his belief that his wife would give to the daughter 
the other half of the same estate, evidently intending thereby that the two 
should inherit equally. 

The intention of the testxtor is his testament. This is the first rule, and all 
others which concern the interpretation of testaments are reduced to it. Domat, 
Part 11, B. 3, Tit. 1, sec. 6, Art. 5. 

Thesame jurist in a paragraph 3178 (Cushing’s edition) of the same book 
and title, in treating of the rules for interpreting difficulties in testaments, even 
when the terms of the disposition are unequivocal, states that some of them are 
occasioned by an error the testator was under in a matter of fact that was 
unknown to him, and when it appears clearly enough, by his dispositions what 
he would have ordered, ifthe truth which be was ignorant of had been known 
to him, and if his will be thus ascertained, that “ we are to decide the matter, 
by adjusting the difficulty in the manner that we judge the testator himself 
would have done it, according to the views and sentiments which his disposition 
(and we may add, his declarations) show him to have had. 

Being satisfied, therefore, that the intention of the testator was not to give 
preference to his son over his daughter, but on the contrary, that it was his de- 
sire that they might inherit equally, the property in Louisiana; and that the 
disposition in his favor resulted from ignorance of a material fact and in error, 
and would, if carried into effect, defeat his manifest intention, we cannot en- 
force it. ; 

‘The children of Levi Purnell seem to have ‘placed the same interpretation 
upon the will of their father which we give to it, and actually consented to carry 
it out, by the stipulations of the act of acceptance of the 27th May, 1841. It is 
Ss it iT Leena their rights to attack any will which may be presented ; 

farther appears that. Purnel, who alone hed an interest in enforeing the 





will, it or claimed its execution ; and that it was not until after 
hhis death, that the step-father of his children, to defeat a contract advinedly'en- 
tered into and partially executed, saw proper to present the will and claim for 
the benefit of the children a strict enforcement of a disposition in favor of their 
father, which he himself had virtually waved. 

Thomas D. Purnell was sui juris at the time of the partition of the slaves of 
the Forest plantation estate, and of the purchase of the interest of his sister’s 
succession in the land. Although these acts may not come up to the technical 
definition of “acts recognitive and confirmatory,” yet they clearly amount to a 
voluntary execution of the will of his father, according to the interpretation we 
have given it. As such, they are conclusive of his rights in the premises. C. 
C., 2252, 2254. Touillier, vol. 5, Nos. 175, 180. 

Being of opinion that the arrangement entered into between the parties, car- 
ries ‘out substantially the intention of the testator, we are unwilling to dis- 
turb it. 

It is therefore adjuged and decreed that the judgment of the District Court 
be affirmed, with costs in both courts. 





Lupcer Bovevmte, Tutor, v. Dene, et al. 


Pracricr. By the Court.—Though this Court, with the view of relieving litigants from trouble and 
expense, has sanctioned the practice of omitting in the transcript of appeal such records asare 
already on our files, and is willing, with consent of parties, to consult them, it will, in no instance, 
do so, unless the record shall have been introduced at the trial in the court of the first instance. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

Durant & Hornor, for plaintiffs and appellants. Murphy, for defendant. 

Campsett, J. (Voornres, J., absent.) As the transcript does not contain 
the evidence on which this case was tried in the lower court, we are unable to 
review its judgment, and must order the dismissal of the appeal. 

We do this with less reluctance, being satisfied, after consideration of the 
questions involved, that there is no error in the judgment, if the necessary evi- 
dence establishes the facts asserted by the appellee and assumed to have been 
proved, on the trial, by the Judge in his written reasons for judgment. 

It is proper here to remark, that though this Court, with the view of relieving 
litigants from trouble and expense, has sanctioned the practice of omitting in 
the transcript of appeal such records as are already on our files, and is willing, 
with consent of parties, to consult them, that in no instance will it do so, un- 
less the record shall have been introduced at the trial in the court of the first 
instance. 

On the trial of this case in the District Court, the defendants offered in evi- 
dence the record in the case of Dédé v. Bouguille, No. 8904. This record is 
not in the transcript, and the clerk certifies that the transcript contains all the 
evidence adduced on the trial, with the exception of that record. 

In conformity with the usage before referred to, we have taken the transcript 
of that record from our files; but find upon examination that it does not con- 
tain the writs and returns thereon, which were material facts of the testimony 
on the trial below, aia nee hare heverinernimntrrsttasstme 
manded for examination. 





~ ™o supply this omission, we are requested to consult record No. 8855 of our 
files, which is an appeal from a judgment rendered in another suit, not intro- 
duced in evidence, or referred to in the clerk’s certificate. This we do not feel 
authorized to do. The proceedings after judgment, in case No. 4904, should 
have been copied in the transcript. This not having been done, we are not in 
possession of the evidence on which the case was tried, and cannot therefore 
review the judgment of the lower court. 
Appeal dismissed. 





Bensamin F. Batt v. Crocxerr, Gartanp & Co—Samuzt Powers, 
Subrogated. 


Seizure and sale of a promissory note—pending suit on the same, notice of seizure was given to the 
attorney at law of defendants. Held; Insufficient and sale invalid. The notice required to be 
given by the 645th Article Code of Practice, to the defendant in execution, must be given to the 
debtor, or his authorized agent, or perhaps, in case of the absence of the debtor, who is unrepre- 
sented, to an attorney quoad hoc negotiwm, appointed by the Court. 

OC. P., 654. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Hamner, for Garland, appellant. Mott, for Powers. 
Campse.t, J. Pending a suit instituted by the plaintiff, Ball, against Crock- 
ett, Garland & Oo., on a promissoly note for $5335 55, A. H. Donaldson, who 
had obtained a judgment in the Fourth District Court against Ferguson et al 


(Ball, the present plaintiff, being one of the defendants in said suit) issued an ex- 
ecution thereon, dated 25th Nevember, 1851. The next day the sheriff levied on 
the note filed in this suit, and notified the clerk and C. A. Jones, the attorney of 
record of plaintiff, of the seizure. On the 16th April, a like notice was served 
on Garland, one of the defendants. No further steps seem to have been taken 
until 2d September, 1852, when, under the direction of plaintiff in execution, 
the same property again was seized, and similar notices given of the seizure. 
Under these seizures a sale was made, and on the 28th of October, 1852, nearly 
two years after the issuing of the writ, the note was adjudicated to Samuel 
Powers, for the sum of ten dollars. 

* Claiming, underthis sale, to be subrogated to the rights of the plaintiff, he ap- 
plied to be substituted as party plaintiff and permitted to prosecute the suit, 
which was allowed. 

Judgment having been rendered in his favor, Ball and Garland have both 
appealed, and join in claiming reversal of the judgment. 

The point presented for our decision, is the validity of the sheriff’s sale, and 
in determining this, we deem it unnecessary to inquire whether or not the writ 
had expired under which the last seizure was made, or whether, being yet alive, 
the seizure was valid, inasmuch as we are of opinion that the sale is a nullity 
for irregularities subsequent to the seizure. 

The 654th Article of the Code of Practice provides that, “ it shall be the duty 
of the sheriff, as soon as he shall have executed the writ of fleri facias, to give 
notice thereof, in writing, to the debtor, ard to annex thereto a list of property 
seized, which he shall deliver to him in person, or leave at his place of ordinary 
residence.” This notice to the debtor, or to his authorized agent, or perhaps, 





pete abe s unrepresented, to an attorney quoad 

<a sietapageiny inindipensale to the validity of ber- 
if'e isot930l apiapae 
i dint tall certagautn ec Sekt, sun Gitenanhnceeiaadnilie 
attorney at law, who had no power or authority to represent him in this behalf. 
The notice of seizure being illegal, the sale under it conferred no valid title, and 
must therefore be set aside. See Mississippi Marine and Fire Insurance Com- 
pany v. Bank of Louisiana, 11R.,47. Lamorandier v. Meyer, 8 R., 152. 
Andrews, adm’r, v. City Bank, 5 A., 787. 

It is proper to add that Ball was not resident in the State, and that there has 
been evidently a gross sacrifice of his property. 

It is therefore ordered and decreed that the judgment of the District Court be 
annulled and reversed. It is further decreed that the demand of Samuel Pow- 
ers, the subrogated plaintiff, be dismissed, and that the sheriff sale of the note, 
declared on by plaintiff, be annulled and set aside. The costs of intervention 
and of this appeal to be paid by the appellee. It is further ordered, adjudged 
and decreed that the plaintiff, B. F. Baill, do have and recover of and from the 
defendant, William H. Garland, the sum of five thousand three hundred and 
thirty-five dollars and fifty-five cents, with interest at five per cent. from June 
10th, 1850, until paid, and costs of suit. 


Dominique Verces v. J. ForsHee and A. PENTLAND, 
Decision tn Wents v. Vogt, 8 A., 16 affirmed. 


PPEAL from the District Court of the parish of Jefferson, Clarke, J. . 
Dufour & Michel, for plaintiff. Field & Cotton and McKay, for defend- 
ants and appellants. 

Campseit, J. In April, 1851, the defendant, Forshee, sold to plaintiff by 
public act, a stall in the market, with the privileges thereto belonging, a horse 
and cart, butcher’s tools, etc., for $1400, $700 of which sum was paid in cash. 
By the terms of the act, the vender bound himself not to sell meat of any de- 
scription, within the limits of the city, for the term of two years, or to interfere 
in the business transferred to vendee. 

To this act, the defendant, Pentland, became a party, and bound himself as 
surety in the sum of seven hundred dollars, that the vendor would faithfully 
perform and observe these stipulations as promised. 

Plaintiff avers a breach of the stipulations in his favor, and claims from de- 
fendants the sum of $700 as legitimate damages. 

The defendants plead the general denial, and aver that the obligation sued on 
is egal as being in violation of public policy. 

Se nen ty 0 jaty; Sakae thele-wendiot jadgunans wes condone te 
$800 for plaintiff, from which judgment this appeal has been taken. » 
~~ The special defence relied upon by defendants, was considered by this court 
in the case of Wente v. Vogt, 8 A., 16, in which it was held, under a state of 
pata to those presented in this case, that “ an obligation by which 

& butcher's stall binds himself, under a penalty, not to eell-or 





years, is not ts being in retain of trade, ad that if the o 
violated, the penalty may be enforced.” 

- In that case, doth nidtentabinadees sunbinhia Samtatien tienda 
In this no penalty having been fixed, the damages resulting from the breach of 
his covenant on the part of the vendor, must be ascertained as in ordinary cases. 
The measure of damages being the amount of loss the plaintiff has sustained and 
the profit of which he has been deprived, with the qualifications stated in the 
Code. The record, though it contains ample evidence of the breach of contract 
by defendant, furnishes no proof of damages sustained by plaintiff. 

Plaintiff seems to have regarded the clause (on the breach of which he relies) 
as final and binding, on the parties for the full amount stipulated. We do not 
so regard it; but think that the obligation of defendant, Pentland, as surety, was 
merely to pay such damages as might result from a breach of the stipulations 
made by vendor in favor of vendee. 

The judgment must therefore be reversed and the cause remanded for a new 
trial. The costs of appeal to be paid by the plaintiff and appellee. 





Jouy L. Durier et al. v. Joun A. Boyrxtn.—Boyxrn and Lanp, 
Opponents. 


Sale of land from F. to B. in which it was stipulated that “ this sale is made under the express stipu- 
lation and condition that the said F. shall not be bound by the vendor’s warranty of title; and 
that he does not guarantee said purchaser against the existence of any defects of title, or incum- 
brances whatever, but sach as may have arisen by his own acts; but the said J. F. nevertheless 
agrees, in case the purchaser should be evicted, to return him the principal of the consideration, 
but nothing more.” The purchaser alleged disturbance but not eviction, and it was urged by the 
plaintiffs that there was no warrant against any thing but actual eviction, By the Court—We 
understand the restrictive words in the clause of non warranty tobe “but nothing more,” and that 
they have relation to claims which the vendee might have beyond the restitution of the price, e. g. 
the fruits and revenues, the costs of suit, or other damages for which he might be liable. Agree- 
ments which parties make for themselves in derogation of the general law should be construed 
strictly. The agreement to refund in case ef eviction added nothing to the legal objection, nor 
did the exclusion of warranty preclude the legal consequences of the sale, except as specially pro- 
vided for, and it is no less a legal consequence of the sale that the vendee may suspend the price 
in case of disturbance, than that the vendor shall refund it in case of eviction. ©. ©. 2481, 2585. 

The only evidence of disturbance was the admission of parties that a suit was instituted by defen- 
dants against W. for a portion of the land. By the Couwrt.—We think that to avail themselves of 
this objection opponents should have proved that W. claimed to hold under an adverse title hav- 
ing its origin before the sale from F. to B., or that his possession commenced before that time. 
That the warranty should have existence, it is necessary the adverse right shall have existed be- 
fore the sale; and if this right was before the sale an imperfect one, and afterwards perfected by 
the negligence of the buyer, he has no claim for warranty. ©. 0. 2478. 


PPEAL from the District Court of the parish of Terrebonne, Cole. J. 

0. A. Johnson, for defendants and appellants. Usley, and Race & Foster, 
for plaintiffs. 

Campseit, J. On the 10th January, 1846, Joseph Fowler, Jr., now deceased, 
sold, by public act to John A. Boykin, a tract of land under the following des- 
- eription : “ A certain tract of land situated in the parish of in this 
State, containing altogether, one thousand superficial arpents, - 





& Dinsmore, on the right bank of the bayou, descending, and by lands 
of Dr. Wade on the left bank, and on the lower side by lands of which the 
owners are unknown, being the same property which the said Joseph Fowler, 
Jr. acquired by purchase, at a sale of the property surrendered by Wilhelmus 
Bogart to his creditors.” 

The consideration of the sale was $20,000, for which the vendee gave his 
several notes, with interest added, payable at certain times stipulated; the 
whole secured by mortgage on the lands sold and certain slaves in the act 
enumerated. 

The ‘act contains besides, the following clause: “This sale is made under 
the express stipulation and condition, that the said Joseph Fowler, Jr., shall 
not be bound by the vendor’s warranty of title; and that he does not guar 
antee said purchaser against the existence of any defects of title or incum- 
brances whatever, but such as may have arisen by his own acts; but the said 
Joseph Fowler, Jr., nevertheless agrees, in case the purchaser should be evicted, 
to return him the principal of the consideration and nothing more.” 

These lands were subsequently sold to defendants, who as part of the con- 
sideration, assume to pay the debt to Fowler. 

Tn October, 1851, plaintiffs who are the heirs of Joseph Fowler, deceased, 
obtained an order for the seizure and sale of the mortgaged property., After 
the seizure, large payments were made, in consideration of which, it was stipu- 
lated by the parties that the sale should be suspended, in order that defen- 
dants might by opposition and injunction establish, if in their power, the pay-— 
ment in full of the sum really due by them. To facilitate which proceeding 
they agreed to dispense with the oath and bond usually required in cases of 
opposition or injunction, and consented that the defendants might, without 
exception, urge in defence all matters that might have been urged by J. A. 
Boykin, the immediate vendee of Fowler. 

In conformity with this argument an opposition was filed, in which the defen- 
dants alleging that the sale was of one thousand superficial arpents, at the 
rate of twenty dollars per arpent, lying on each side of the bayou Black, with 
a front of twenty-five arpents on each side of the bayou and a depth on each 
side of twenty arpents; that there is a deficiency in the quantity of land. 
That the depth on the right bank is so limited by the back lines of the original 
concession of which the land sold forms a part that only 236 81 superficial 
arpents are embraced within the lines on that side of the bayou, which added 
to 570 81 arpents, acknowledged to be found on the left side of the bayou, 
leaves a deficit in the quantity sold of 192 88 arpents, for which deficency they 
claim a proportionate deminution of price. 

It is next averred by defendants that they are not and never have been in 
the possession of the whole of that part of the land sold, lying on the right 
bank of the bayou, 123 90 superficial acres thereof being in possession of one 
Wright, who claims it as owner under an adverse title, which deducted from 
the whole amount included in the calls of their title, leaves 683 22 arpents as 
the whole amount of which they have ever had the actual possession under 
Fowler’s title; and for which, as they aver, the $22,000, are in full satisfaction, 
interest included. They further aver that they have instituted a petitory ac- 
tion against said Wright for the 123 90 arpents, which suit is still pending, 








and claim that they are entitled to suspend the payment of the price pro tanto, 
- until the decision of the question of title between them, or until security 
against'the chance of eviction be furnished. 

Before proceeding to the consideration of the defences urged by the defen- 
dants in execution, it is proper that we should examine a preliminary question 
presented by the claim in the deed from Fowler to Boykin, which plaintiffs con- 
tend, precludes the defendants from the defence relied on. It is urged that, 
by the claim of non warranty, in which Fowler stipulates that he shall not be 
bound by the vendor’s warranty of title, but nevertheless agrees “in case the 
purchaser shall be evicted, to return him the principal of the consideration, 
but nothing more,” defendants can not retain any portion of the price, unless 
an actual eviction shall have taken place, a fortiori, that he can not retain 
it from the apprehension of eviction ; the obligation to return being stipulated, 
solely on the condition of eviction. 

That this clause has limited the legal liability of the vendor in warranty, can 
not, we think, be questioned, but not to the extent contended for. In the 
248ist Article of the Code, it is provided that, “Even in case of stipulation of 
no warranty, the seller, in case of eviction, is liable to a restitution of the 
price, unless the buyer was aware, at the time of the sale, of the danger of 
eviction, and purchased at his peril and risk.” This obligation which the law 
imposes on the vendor, and which‘ would have been operative without any 
stipulation embodying it in the contract, is reiterated by Fowler. We under- 
stand the restrictive words in the clause of non warranty to be “ but nothing 
more,” and that they have relation to claims which the vendee might have, 
beyond the restitution of the price, e. g. the fruits and revenues, the costs of 
suit or other damages for which he might be liable. Agreements by which 
parties make for themselves a law, in derogation of the general law, should be 
construed strictly. 

The agreement to refund in case of eviction, added nothing to the legal obli- 
gation, nor did the exclusion of warranty, preclude the legal consequences of 
the sale, except as specially provided for, and it is no less a legal consequence 
of the sale that the vendee may suspend the price in case of disturbance than 
that the vendor shall refund it, in case of eviction. CO. C. 2481, 2585. 

Both rights are expressly given, and the exercise of tliem should not be 
denied, unless they have been waived expressly or by the clearest implication. 

We will proceed now to the grounds of opposition, premising however, that 
the land sold by Fowler, was included in a larger tract, confirmed to Robert 
Martin, assignee of Miguel Laturnino, in whose favor an order of survey was 
made by Gov. Gayoso, in 1798. That James Bowie, who became the owner 
of the whole tract thus confirmed, sold to Thomas, without specifications as to 
depth or front, one thousand superficial arpents in January, 1828: the land 
sold, to be taken from the upper end of the tract and to be so laid off as to 
make the lower line parallel with the upper, and have an equal width on both 
sides of the bayou, nothing being said of the depth. In 1836, Thomas sells to 
Bogart one thousand arpents, measuring twenty-five arpents front on each 
side of the bayou, by twenty arpents in depth, also on each side of the bayou. 
Fowler subsequently acquired Bogart’s title and sold to Boykin by the same 
description. 

The testimoney of Taylor, as applied to the plat of survey in the 
record and marked B, satisfactorily establishes that there is within 





‘ea the north tlds of the bayou, the side lines being Sastesapenli papa 

lines of the claim as located, at a distance of about nine arpens from the bayou. 
But it is said that the opponents: can not avail themselves of this exception, 
inasmuch as the confirmation calls for forty arpens in depth on each side of the 
bayou and that the survey and location which were not approved until July, 
1858, might have been so made as to give the required depth on the north side 
of the bayou. 

It is true that the survey and location of the Martin claim, were not ap- 
proved until after the sale by plaintiffs’ ancestor; yet it is in evidence thatthey 
were made in accordance with its calls and the known rules for surveying 
Spanish grants, fronting on water courses. Moreover it is in evidence, that 
though the survey was not approved until 1853, it was made as early as 1825, 
before Bowie sold to the vendor. The irregularity of the location then, if any 
there be, can not be imputed to defendants. Nor can the defendants be re- 
quired, as contended, to make up the deficiency, by taking lands within the 
limits of the grant in the rear of the location on the south side of the bayou, 
their title limiting them to twenty arpents in depth. 

Whether the location of the claim, so that the full depth could not be ob- 
tained in conformity with the calls of the titles of defendant, amounts inlaw 
to an eviction or not,—about which so much has been said,—is unimportant to 
this issue. The present question is not one of eviction. This part of the 
opposition is based on the Articles 2467 and 2468, which declare the obligation 
of the vendor to be, to deliver the full extent of the premises sold or upon his 
failure to do so, to submit to a proportionate diminution of the price. 

That a deficiency of 192 88 arpents exists, is, we think, fully established. 

As regards the second objection, viz: that 123 90 arpents of the land lying 
on the right bank of the bayou, is and was before the sale, in the possession of 
Wright, who claims it as owner under an adverse title. 

From the recitals in the deeds from Fowler to Boykin, and from Boykin to 
the defendants, possession of the land as sold, is acknowledged by the vendees 
respectively, and there is no evidence when the alleged disturbance commenced, 
or under what claim adverse possession is held by Wright. The only evidence 
of disturbance, is the simple admission of parties that a suit instituted by the 
defendants against Wright, for the recovery of 123 90 arpents as represented 
in a plat on file, is now pending. We think that to avail themselves of this 
objection, opponents should have proved that Wright claimed to hold under 
an adverse title, having its orign before the sale from Fowler to Boykin, or that 
his possession commenced before that time. That the warranty should have 
existence; it is necessary the adverse right should have existed before the sale; 
and if this right was before the sale an imperfect one and afterwards perfected 
by the negligence of the buyer, he has no claim for warranty. C. O. 2478. 

It is therefore ordered and decreed, that the judgment of the District Court 
be reversed and set aside; that the opposition of defendants be overruled and 

and that petitioners be and they hereby authorized to prog 
with their'seizure and sale upon crediting the writ with $4470 16, (the credit 
to be applied in deduction of the first note due for $9994,) that being the 
the defendants are entitled as a diminution of the price pro- 
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defendants their right to proceed for a proportionate restitution of the price 
in case judgment be rendered, in the petitory action against Wright, decreeing 
said Wright to be the owner of the 123 90 arpents sued for by defendants, 

It is further decreed, that the costs of both courts, be paid by plaintiffs and 
appellees. 

Rehearing refused. 





Presipent anv Directors oF THE Bank or Louisiana v. CurisTroPnEr 
Forv.—Lovisa W. Forp, Executrix, Opponent—Hewirr & Heran 
Plaintiffs in Monition and Appellants. 


F. died, leaving a will, by which he constituted Mrs. F. his executrix and univeral legatee. She 
qualified as executrix—but took no other judicial proceedings—subsequently as heir, she sold to J. 
her interest in the estate, warranting the title to the property; J. covenanting to pay the debts, 
and gave him a full power of attorney to administer and sell. Ata sale of the property provoked 
by a mortgage creditor, H. & H. became the purchasers, for $66,000. The executrix opposed the 
sale. By the Court.—It does not appear that the succession is insolvent, and the debts to the un- 
paid creditors appear to amount to not more than $4,000. None of them are personally parties to 
this controversy, nor does the evidence satisfy us that their interests would be promoted by open- 
ing the sale. Under these circumstances, we think it would be inequitable to permit the sale to be 
questioned by the trix. 





‘PPEAL from the Fifth District Court of New Orleans, Livingston, J. 

4 Poole & Roselius, for opponent. Ilisley, G. B. Duncan, and G. Bustis, for 
appellant. 

Suet, C.J. (Voorutes, J., and Bucuanan, J., absent.) Hewitt & Heran 
are the bona fide purchasers at a judicial sale of a plantation and slaves. The 
sale was effected at the instance of a mortgage creditor. The price at which it 
was adjudicated was $66,000, which appears to have been a fair one. This 
price has been paid to the mortgage creditors, and the purchasers having gone 
into possession have expended a large amount of money, say $40,000, in im- 
provements of the estate. No one objects to this sale but Mrs. Ford, in her 
capacity of testamentary executrix, and her opposition rests upon alleged infor- 
malities in the proceedings. 

The only point which we deem it necessary to direct our attention is, whether 
under the circumstances, Mrs. Ford, in her capacity of executix, should be 
heard to question the regularity of this sale. 

Her husband, Ford, the mortgage debtor, died leaving a will by which he 
made Mrs. Ford his sole universal legatee, and appointed her executrix, but 
without ‘giving her seizin as such. She had thé will probated and received 
letters in April, 1850; but took.no other judicial proceedings, not even making 
an inventory, and has left the State permanently. As heir, she took possession 
of the estate, and in November, 1850, sold to one Jiter, her interest as heir for 
$5000, she warranting the title of all the property, and he covenanting with 
hersto pay all the debts. On the same day, in her capacity of sole heir and 
executrix, she gave him a full power of attorney to administer, sell and dispose 
of all the property of the succession. Soon afterwards, the Bank of Louisiana 
took out an order of seizure and sale on its mortgage, and the y was adju- 
dicated at Sheriff’s sale to Jiter for $70,000; but he not ing with the 





- terms of his bid, it was adjudicated to Hewitt: & Heran for $66,000, who set- 
 tled with the mortgage creditors and went into possession as above stated. It 
does not appear that the succession is insolvent, and the debts to unpaid credi- 
tors appear to amount to not more than $4000. None of them are personally 
parties to this controversy, nor does the evidence satisfy us that their interests 
would be promoted by opening the sale. 

Under these circumstances we think it inequitable to permit this sale to be 
questioned by the executrix, whom we consider as merely attempting to aid 
Jiter, her vendee and agent, in a speculation at the expense of these bona fide 
purchasers, under the guise of representing a small minority of the creditors 
whom she personally and Jiter are bound to pay. It is obvious under the facts 
above stated, that neither of them, Jiter and Mrs. Ford, would be permitted 
personally to question the sale on the score of the alleged informalities. 

It is therefore decreed that the judgment of the District Court upon the 
opposition of said Louisa Ford, testamentary executrix of Christopher Ford’s 
will, be reversed, and that said opposition be dismissed, the costs thereof in 
both courts to be paid by said opponent. This decree being made without 
prejudice to the rights of creditors of said succession, if any they have, to sue 
for the recission of said judicial sale. 





Davi A. Wocan v. W. W. Tuompson. ° 
Insufficiency of demand of payment of promissory note to bind the endorser. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Goold & Stansbury, for plaintiff. Emerson & Huntington, for defendant 
and appeilant. 

Ocpen, J. (Voorntes, J., absent.) The defendant relies for reversal of the 
judgment against him, on insufficiency of evidenee to establish that the note 
was duly presented and payment demanded of the makers so as to charge him 
as endorser. The makers of the note were Caskin & Co., a commercial firm 
composed of R. W. Caskin and Thornton & Payne. At the maturity of the 
note, Caskin was dead, his administratrix had removed from the State, Zhorn- 
ton had absconded, and the Notary appears te have made the most diligent 
enquiry for the proper persons from whom to make a demand. He demanded 
payment of the syndic of the creditors of Thornton & Payne at their store, 
and also of the clerk, and on the afternoon of the same day Payne, one of the 
partners, understanding the Notary had been looking for him, called at the 
Notary’s office and told him he could not pay the note. 

There seems to us to be no ground for objection to the testimony of the 
Notary, and that the case was fully made out on the part of plaintiff. 

It is therefore ordered, adjuged and decreed that the judgment of the c 
be affirmed with costs, and thirty-five dollars damages for a frivolous or 

Emerson & Huntington, for a rehearing. 
~The Notary states that he made careful search and diligent enquiries to find 


Oaskin & Co. This is not sufficient, as all of the authorities state. He should 
have specified what efforts he made and where he enquired. . 





on p. 11, he says, “I asked no one about the domicil of Payne, 
the store and at the boarding house mentioned, and Mr. Wogan, the 
and I looked in the directory.” , 

His testimony shows, that he asked no one in the store about the 
except the person he calls the clerk, whose name he admits he did not know, 
and who is fully proved not to have been a clerk of the drawees, but merely a 
clerk of the po i 

_In Landry v. Stansbury, 10 L. R. 487, the court say, that a demand of an 
administrator is insufficient, because he would not be authorized to pay the 
note, &c. The syndic is not an agent or representative of the insolvent, but of 
the creditors, and therefore not being authorized to pay, a demand of him was 
useless. As to the person called the clerk, it is fully and clearly proved, that 
he was not a clerk of the insolvent, (See Admissions, p. 12,) of what avail 
then was it, to make demand of him? 

The insolvents had surrendered their property and the store contents were 
in the hands of the syndic. See p. 12. It was not their place of business, 
and they had abandoned it. Demand there was therefore insufficient. Louw- 
isiana Insurance Co. v. Shamburg, 2 N. L. 511. Bayley on Bills, edition 
of 1836, p. 200. Bond v. Farnham, 5 Mass. 170, and Freeman v. Boynton, 7 
Mass. 483. Story on Bills, p. 409, sec. 351. 

One of the aeons being dead, demand should have been made of the survi- 
-y- Story on Bills, p. 425, sec. 362. Cayuga Bank v. Hunt, 2 Hill N. Y. 

85. 

As to these we respectfully refer to the authorities cited in our brief, p. 7, 
and especially to the case in 4 Howard, 262. 

The uniform practice has been to give damages only when the appeal was 
clearly made for delay, and never when the appellant may have fairly doubted 
the correctness of the judgment below. See cases cited in Hennen’s Digest, p. 
105, No. 8. We assure the court that this case was appealed by our advice, 
under a full conviction that the judgment was erroneous, and not for delay. 


Rehearing refused. 


Srate or Louisiana v, Tue JupGE or tHE Seconp Disrricr Court 
or New Or.eans. 
Wow Bensamin Poypras praying for a Mandamus. 


Plaintiff sued out execution against the heirs of Poydras. Arule was taken by the relator to set 
aside the execution on the ground, that execution could not be granted against a succession be- 
longing to minors—accepted by the minors with the benefit of inventory. The rule was dismissed, 
and the District Court refusing a suspensive appeal, a mandamus was prayed for, By the Court: 
The right of the plaintiff to execute the judgment which he has ob!ained for a sum of money can 
only be suspended upon a petition, affidavit and bond given for injunction. C. P, 298, 

The laws of 1831 and 1888, relative to injunction of execution, afford a direct remedy against the 
securities in injunction bonds, which is not accorded in case of appeal bonds, 

Mandamus refused, 


| the relator, Janin, 


Bucuanan, J. The State of Louisiana sued the heirs of Benjamin Poydras 
for a large sum of money, and recovered judgment against them for the same. 
On. appeal, the judgment was affirmed by this court; and when the decree of 
this court was recorded in that of the first instance, the counsel of plaintiff 
ordered a writ of fi. fa, to issue, which was done accordingly. Thereupon, 
Louis Janin, Esq., of counsel for defendants, took a rule in the name of the 
present relator upon the Treasurer of the State, to ‘show cause, on a day named 





why tl scsi dhinda Gots set aside, os tripe ay > 

d contrary to law, and should not have been granted against a 

eed Echeistes ts tilnors, tell accepted by thém undér the benefit of an 

inventory only, the law prescribing a different remedy in such cases. No stay 

of proceedings was ordered pending the rule ; no application was made for an 

After issue joined and argument, the rule was dismissed ; and the 

mover in the rule applied for a suspensive appeal from the judgment dismissing 
the rule, which was refused by the District Judge. 

The relator, upon this state of facts, has applied to this court for a writ of 
mandamus to the District Judge, “ requiring him to allow a suspensive appeal 
in the premises.” 

The application is inadmissible on the face of the petition. The relator de- 
sires to substitute an appeal in the place of an injunction. That cannot 
be consistently with existing laws. The right of the plaintiff to execute 
the judgment which he has obtained for a sum of money, can only be sus- 
pended upon a petition, affidavit and bond given for injunction. Code of 
Practice, 304. Amendment of Article 298 of the Code of Practice, Act of 7th 
April, 1826, section 9. The laws of 1831 and 1833, relative to injunction of 
executions, afford a direct remedy against the securities in injunction bonds, 
which is not accorded in the case of appeal bonds. 

Again, it is the province of the Judge of the court which has recorded the 
judgment, to decide in the first instance, upon the presentation of a petition to 
that effect, whether a legal cause for the issuance of the writ of injunction 
exists, by reason of illegality in the execution of the judgment previously ren- 
dered and affirmed by this court. C. P. 617, 623, 629. The jurisdiction of 
the District Court, in virtue of those articles, over the subject matter, cannot 
be evaded, in the mode sought by the relator. 

Mandamus refused, at costs of relator. 


yk em 





Dennis Cronan v. Execurors or Joun McDonocu et al. 


"* ffuit against executors involving title to land—Held : The universal legatees should have been made 


parties. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G. B. Duncan, for plaintiff. Roselius and Grivot, for defendant and ap- 
t. 

Suet, C. J. (Voornms, J., absent.) -The suit presents a contest respect- 
ing the title of real estate, and resulted in the court below in a decree adverse 
to the succession of McDonogh. We think the exception pleaded by the exe- 
cutors and reiterated in their answer, that they were without capacity to stand 
in judgment alone in this controversy, should have been sustained. The uni- 
versal legatees of McDonogh, should have been made parties with them. 4. C. 
P. 323. 

. Judgment:reversed, cost of appeal to be paid by plaintiff, and cause remand- 
ee a ttered bene of eRe ie 





Cuartes Rosrnson et al. v. James P. Freret, Sheriff, et al. 


Construction of a lease. 

Petition for injunction to stay a sale, in the answer to which damages were asked on the injunction 
bond against principal and sureties. By the Court: 

The injunction does not arrest a judgment for the payment of money; the Act of 1831 was, there- 
fore, inapplicable, and the surety was not a party to the suit. The answer does not contain a re- 
conventional demand for damages arising en delicto—but sets up a claim for damages on the bond 
against the principal and surety—which cannot be done in the same suit in which the injunction 
was granted, unless it is a case arising under the provisions of the Act of 1881, where a judgment 
for money is enjoined. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Durel and Roselius, for plaintiffs and appellants. Mott & Fraser, and 
Hunton & Bradford, for defendants. 

Oepen, J. (Voornres, J., and Bucuanay, J., absent.) In a suit of the Peli- 
can Dry Dock Company, against Robinson, Hyde & Mackie, in which the com- 
pany, among other things, demanded the sale of a lease of certain lots of 
ground in Algiers, for a division of interest between the parties; a judgment 
was rendered by consent, decreeing the sale of the lease of the dock-yard at 
which the dock of the company was moored. Hyde & Mackie, after the judg- 
ment was rendered, sold their interest in the lease to Penneyar & Martin, and 
they, in conjunction with Robinson, applied for and obtained an injunction to 
prevent the sale of the lease, which was advertised to be made by the Sheriff, 
in pursuance of said judgment. The plaintiffs state, in their petition, that they 
object to a sale, as it would enure to their great damage, and their right to the 
injunction is placed, in argument, on the ground, that the defendants, the Pelican 
Dry Dock Company, have no joint interest in the lease, and that no right of 
theirs was involved in the sale which it is represented in the petition for in- 
junction, was ordered for the purpose of settling the partnership differences be- 
tween Robinson, Hyde & Mackie. The lease of the ground from J. B. Oliver, 
agent, &c., was made by notarial act, and after setting forth that the lessors 
have leased the premises to Robinson, Hyde & Mackie, at an annual rent of 
two thousand dollars for the term of six years, with a privilege to the lessors 
of prolonging the lease at their option for a further period of four years, the 
act goes on to recite, that the chairman of the board of managers of the Peli- 
can Dry Dock Company had intervened in the act, and declared that it had 
been agreed between them and the lessors, that the sectional floating dry dock 
of the company, should be located in frorit of the lots thus leased, with the 
privilege and right of the company to use the same for the purpose of carrying 
out its operation during the term of the lease and the renewal, if any, of the 
same, on the condition that the company contribute for one-half of the rent, 
as stipulated in the lease. Immediately after that declaration by this party in- 
tervening in the act, is a clause in the following words: “ And that accordirg- 
ly acting as aforesaid, he does hereby bind and obligate the said Pelican Dry 
Dock Company to pay punctually, in the manner above expressed, the one-half 
of the aforesaid rent to be paid by the above named lessees; and hereby fur- 
thermore binding the said company unto and in favor of the above named les- 
sors, as security for the said lessees, to the extent of one-half of the rent afore- 





said; all of which is hereby accepted by the said Jean Baptiste Oliver, in his — 
Said capacity.” 

The record is extremely voluminous, embraces other matter having a con- 
nection with the subject, but which we omit to state, as they are not material 
for properly understanding the question to be decided, which relates to the pro- 
per construction of the above clause in the lease. It is conceded, that if un- 
der that clause in the lease, the defendants contracted the obligation of sureties 
for Robinson, Hyde & Mackie, they had such an interest in the lease as entitled 
them to have it sold. We consider that, taken in connection with other parts 
of the act, it evidences a sub-lease by Robinson, Hyde & Mackie, to the defen- 
dants, of such portion of the premises as should be necessary to locate their 
dock and carry out its operations, for which the company bound themselves in 
favor of the lessors, to contribute one-half of the annual rent; it further evi- 
dences the assent of the lessor to this sub-lease, on the condition, that to 
the extent of one-half of the annual rent for the whole term, the company 
should be responsible to the lessor as the security of the lessees; so that, if 
from any cause the sub-lease should be afterwards rescinded and the company 
released from their obligations in favor of the lessees, they should still remain 
bound and liable to the lessor as the securities of the lessees, for one-half of 
the rent. The lessor had a right to impose this as a condition of his assent to_ 
the sub-lease, and it is expressed in clear and unequivocal language. The 
company did not bind themselves to pay to the lessor one-half of the an- 
nual rent—the obligation to pay the one-half of the rent was an obligation 
contracted in favor of the lessees as the consideration for the sub-lease of such 
portion of the premises as was necessary to carry on this business of the com- 
pany. The clause by which the company furthermore bind themselves as sure- 
ties for the lessees, for one-half of the rent, shows that the parties did not 
understand that a direct obligation was contracted by the company in favor of 
the lessor to pay half the rent—the suretyship on the part of the company, 
80 far as the lessor was concerned, was the real obligation entered into in sub- 
stance as well as in form, and while we agree with the counsel for the plaintiffs, 
that the denomination of a contract by a particular name, does not necessarily 
determine its true character, we think it is clear that the parties in this in- 
stance, contemplated precisely such a contract as they styled this to be. It is 
further to be added, that the sub-lease did not exclude the lessees from the 
employment of such portion of the premises, as was not required for the busi- 
ness of the company, and that there was therefore such a joint interest in the 
lease, as the lessors acknowleged, when they consented to a judgment being 
entered up on the motion of the defendants, and in conformity with the prayer 
of their petition for a sale, to effect a division of interest between them. We 
think there was no ground for the injunction by which the sale was arrested. 
The defendants have asked for an amendment of the judgment of the court 
below in their favor, awarding them damages as claimed in their answer, It is 
- averred in the answer, that the injunction was vexatious, illegal and wrongful, 
and had caused damages to the defendants in the sum of $500, for which judg- 
ment is prayed against the plaintiff and their sureties in the injunction bond in 
solido. 


‘The injunction did not arrest a judgment for the payment of money—the* 
Act of 1831 was therefore inapplicable, and the surety was not a party to the 
suit, The answer does not contain 3 reconventional demand for damages, aris- 
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ing ex delicto, but sets up a claim for damages on the bond, against both prin- 
cipal and surety, which cannot be done in the same suit, in which the injunc- 
tion was granted, unless it is a case arising under the provisions of the Act of 
1831, when a judgment for the payment of money is enforced. We will, how- 
ever, amend the judgment so far as to reserve to the plaintiffs the right of suing 
for damages in a separate action. : 

It is therefore ordered and adjudged, that the judgment of the court below be 
amended, by reserving to the plaintiffs the right to sue for damages for the 
wrongful issuing of the injunction; and that so amended, the judgment of the 
court below be affirmed, with costs in both courts. 








Srare v. J. Repassa. 


The law requiring the keepers of coffee-houses to pay $67 for a license, is constitutional ; it operates 
uniformly upon all persons of the same class, to wit, keepers of coffee-houses. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Gaiennié, for plaintiff. Carrol, for defendant and appellant. 
Stmett, C.J. (Voornims, J., and Bucnanan, J., absent.) This suit was 


brought before a Justice of the Peace to recover $67, for the defendant’s State e- 
license, as keeper of a coffee house, for the year 1852. On appeal by the de- 2 
fendant to the District Court, two points were made. ist. That the law giving x} 
the tax collector the right of seizing and selling the property of those who are ae 
assessed for taxes, is unconstitutional. 2d. That the tax on different kinds of a 


. F retailers not being uniform, the tax is unconstitutional. The District Judge af- 
E firmed the judgment, and the defendant appealed to this court. se 
. Of the first point we have no jurisdiction in this cause. The amount in dis- a 
pute not exceeding $300, our jurisdiction is confined to the question of the e 
constitutionality and legality of the tax. Albert v. Brewer, 9 An. 64. Constitu- : 
tion, Art. 62. 
- if we consider this class of exactions as falling within the purview of the 
4 first clause of Article 123, still we think it constitutional; because it operates 
uniformly upon all persons of the same class, to wit, all keepers of coffee- 
houses, The defendant is required to pay the State what other keepers of 
rr coffee-houses are required to pay, no more and no less. See State v. Poydras, 
a 9 Annual. 
. It is therefore ordered that the appellant take. nothing by his appeal, and 
that he pay the cost thereof. 


Srars v. Tuomas Hawrnorn et als. 


Witnesses for the accused to contradict a witaess for the State who had denied, on cross-examination, 
having sworn to certain statements, cannot be heard after the testimony on the part of the defence 
is closed, and after the District Attorney has offered testimony to sustain the character of the 
State’s witness, but which he had withdrawn upon the defendants’ counsel stating that he had no | 
intention to impeach the character of the witness. 


PPEAL from the First District Court of New Orleans. Robertson, J. 
Attorney General, for the State. Larue & Whittaker, Budd and Lambert, 
for appellants. 

Stet, C. J. Under the circumstances stated in the bill of exceptions, we 
think the District Judge did not err in refusing to receive the testimony offered. 

Judgment affirmed, with costs. 

Bill of exceptions alluded to by the court : 

Be it remembered that on the trial of this case, the testimony of Z. Dennis was 
taken for the prosecution, and in the cross-examination he was asked whether 
he did not on a day named, before the Recorder of the Second District of New 

swear that he had kicked Hamilton Rowan, on the day in question, on 
his breast and hands, as he was about ascending from the main to the poop 
deck; that he answered, no; whereupon Recorder Ramos, of the Second Dis- 
trict, and Henry OC. Reiley were offered by defendants to contradict said testi. 
mony. It was objected to by the District Attorney; the objection was sus- 
tained by the court, and defendants, through their counsel excepted to said de- 
cision. 


By the Court.—These witnesses were introduced after the testimony had 
been closed on the part of the defence, and after the District Attorney had 
offered testimony to sustain the character of the State’s witness, Capt. nis, 
but which he had withdrawn, upon defendants’ counsel stating that they had 
no intention to impeach the character of the witness. The court believes that 
to prove a witness has sworn falsely is an attack upon the character of the wit- 
ness. (Signed) J. B. Ropertsox, Judge. 





Succession or Henry Puckx.—Henry Cravsen, Under Tutor, 
Appellant. 


The widow having contracted a second marriage, without being continued in the tatorship by a family 
meeting, the tutorship is forfeited, and she cannot be reinstated as natural tutrix, but must give 
bond as dative tutrix. 


PPEAL from the Second District Court of New Urleans, Lea, J. 
Budd, for the under-tutor, appellant. VanDalsen, for appellee. 

Bucnanan, J. (Voornies, J., absent.) The widow Puck having married 

_ gain without causing a family meeting to be previously convened for the pur- 

pose of continuing her in the tutorship by nature, was deprived of the same by 

judgment of court. She subsequently prayed that a family meeting might be 
convened for the purpose of naming a tutor or tutrix to her minor child, Ade- 
laide Puck. The family meeting was held accordingly, and recommended that 





| Mrs. Spindler oe SOM Ree ean sd mahal inici “The pro- 8 
en Spin ot Pa were homologated, and the under-tutor has ap- 
pealed from the judgment of homologation. 

The family meeting erred in recommending that the mother should be rein- 
stated as natural tutrix. The law does not sanction such a proceeding, The 
right of natural tutorship being forfeited by a second marriage, the mother 
could not be appointed, except as dative tutrix, and upon the condition of 
giving bond @s dative tutrix. See Webb v. Webb,5 An. This is the construc- 
tion which we put upon the vote of the family meeting; agreeing in that respect 
with the views of the District Judge, as expressed in his conclusions in the de- 
cision of a rule to set aside the judgment of homologation ; which rule was pro- 
perly dismissed by the lower court as irregular. 

The judgment dismissing the rule is affirmed ; that homologating the pro- 
ceedings of the family meeting is amended, by requiring Mrs. Spindler, the mo- 
ther of the minor, to give security as required for a dative tutor, within ten 
days from the recording of this decree in the District Court. The costs of the 
rule to dismiss, in the District Court to be paid by the appellant, and those of 
this Court by the appellee. 





Srare v. Jonzs. 


Holmes and Jones agreed to purchase a schooner on joint account. Holmes gave Jones his note for 
one-half the purchase money to be delivered to the owner of the schooner, which note Jones con- 
verted to his own use. Held: This was a breach of trust under the Statute of March 8th, 1845. 


PPEAL from the First District Court of New Orleans, Larue, J. 
A. P. Field and Morse, Attorney General, for the State. VanDalsen, for 
defendant and appellant. 

Oapen, J. The defendant having been indicted and convicted of a breach of 
trust, under the Statute of the 8th of March, 1845, brings the case up on an ex- 
ception to the refusal of the Judge below to charge the jury, that if they be- 
lieved from the evidence that there was an agreement between Holmes, the pro- 
secutor, and the defendant to purchase a schooner on joint account, and that 
Holmes had placed a note in defendant’s hands to be delivered to the owner of 
the schooner, in payment of his half of the price, but which note the defendant 
had not delivered, but negotiated, then it was not a breach of trust under the 
Statute. 

The court refused to give that charge on the ground that it did not apply to 
the case, and correctly charged the jury what are the essential ingredients to - 
constitute the offence. 

We think the court did not err. The agreement between Holmes and Jones 
to purchase the schooner on joint account did not deprive the transaction of the 
character of an agency, undertaken by Jones for Holmes in purchasing the one- 
* half interest in the schooner for him. « 
The judgment of the court below is therefore affirmed with costs. 





Srare v. Wirtram Jonnson and Anprew MELVILLE. 


A man’s concubine is a competent witness in his behalf. 


PPEAL from the First District Court of New Orleans, Robertaon, J. 
Morse, (Attorney General,) for the State. Waples, for defendant and 
appellant. 

Campseit, J. (Vooruies, J., and Bucnanan, J., absent.) The only question 
for our decision, is presented in a bill of exceptions taken by the defendants, 
on their trial for murder, to the refusal by the court to permit Martha Field, 
who was offered as a witness, to be sworn and examined in their behalf. 

In answer to questions propounded to her on her voir dire, she declared that 
she had lived with Melville, one of the acctised, as man and wife, for four 
years; but that she had never been his wife—had never been married to him. 

We think the Judge erred in deciding that these facts destroyed the compe- 
tency of the witness. In our opinion, they affected her credibility only. She 
not only declares herself not to be the wife of the prisoner Melville, but for 
ought that appears, the parties never were reputed to be husband and wife, or 
supposed themselves married, or that she bore his name, or that either of them 
ever acknowledged or avowed that that relation existed between them. The 
answers convey to our minds the idea, that though they lived together as man 
and wife, that is, cohabited, she was his concubine or kept mistress, and not 
his wife. 

The facts do not bring the case within the questionable rule invoked by the 
State, as established by the decision of Lord Kenyon, when Chief Justice of 
Chester, which decision seems never to have been reported, but is stated by 
Richards, Chief Baron, in Campbell v. Tremlows, 1st Prier, 81. In that case, 
the woman had for a long time cohabited with the man, and was acknowledg- 
ed and passed as his wife. Even under these circumstances, her incapacity 
has not only been doubted, but it is believed the current of authority is against 
the decision. Wharton’s Crim. Law, p. 296. 

The rule excluding husband and wife as witnesses for or against each other, 
is founded chiefly on principles of public policy, which lie at the foundation of 
civil society ; and its disregard would tend, by destroying the confidence which 
should always subsist in that sacred relation, to impair its sanctity. 

“ This rule of protection,” remarks the late Dr. Greenleaf, in his admirable 
treatise on the Law of Evidence, vol. 1, s. 389, “is extended only to lawful 
marriages, or at least, to such as are innocent in the eye of the law.” “ If,” 
* he adds, “ the cohabitation is clearly of an immoral character, as, for exam- 
ple, in the case of a kept mistress, the parties are competent witnesses for and 
against each other.” This doctrine is asserted in the case of Batthews v. Ga- 
lindo, 4 Bing..610, and was adopted by our own courts as the true rule, at an 
early day. 

“In the case of M. Cornier v. Couet, 2 M. R. p. 56, a witness having’ been 
objected to, on the ground that defendant lived with him as his wife, though. 
they were not married, was permitted to testify; the court holding that this 
went only to the witness’ creditymot to his competency. We assent to the cor- 
rectness of this decision, and are unwilling to disturb it. 





It is for these reasons ordered, adjudged and decreed, that the judgment of Stamm 
the District Court be annulled and reversed, and this case remanded for a new Jounson xr, 
trial, with instructions to the said court not to reject Martha Field, as a wit- 
ness in behalf of defendants, on the ground stated, and otherwise to proceed 
in conformity with law and the opinions herein expressed. 





Leccet & Brortuers v. H. L. Porrer. 


Where a devolutive appeal has been taken, it is a waiver of the right to a suspensive appeal, and 
plaintiff may have execution before the.lapse of ten days. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiffs and appellants. Benjamin, Micou & Fin- 
© ny, for defendant. 

Campse.t, J. On the ist of December, 1853, final judgment was rendered 
in favor of plaintiffs. 

On the next day, defendant applied for and obtained a devolutive appeal. 

The day following, (December 3d) plaintiffs issued execution. 

On the 5th of the same month, defendant took a rule on plaintiffs to show 
cause why the execution should not be quashed, on the ground that it was pre- 
maturely issued, and the rule having been made absolute, plaintiffs appealed. 

The question presented is, whether (the case being appealable) plaintiffs were 
warranted in issuing execution until after the expiration of ten days from the 
notification of judgment? 

The act was manifestly irregular, unless by taking a devolutive appeal, de- 
fendant is to be regarded as having waived the delay. The object of the delay, 
is, that the party against whom judgment has been rendered, may have time 
to consider whether or not he will take a suspensive appeal, and, in case he 
shall do so, to allow him a reasonable time to procure his security, and do such 
other acts as may be necessary. This reasonable time is ten days. It is for 
the benefit of the judgment debtor; but like any other privilege, may be 
waived; and this waiver, together with the waiver of a suspensive appeal, we 
think was virtually made, when defendant obtained his devolutive appeal. The 
appeal was granted and the appellee duly cited ; and it is well settled, that by 
the fact of citation, the jurisdiction of the appellate court attaches, and that of 
the District Court is, except for certain special purposes, divested. See Hen. 
Dig. p. 78, verbo Appeal, vii, No. 8, and the authorities there cited. Nor could 
the appellant, under these circumstances, dismiss the appeal, without the con- 
sent of the appellee. 

The conclusion to which we have arrived, is supported by the ruling of the 
court in Hatch vy. English, 12 R. 186, in which it was held, that though a de- 
fendant, against whom a/i. fa. has issued, before notice of judgment, may have 

' it quashed, and a suspensive appeal allowed ; yet, if he contents himself with 
taking a devolutive appeal only, he cannot afterwards complain. 

It is for these reasons, adjudged and decreed, that the judgment of the Dis- - 
trict court, be annulled and reversed; and that there be judgment in favor of 
the appellant, discharging the rule and reinstating the execution. The costs of 











? Turns, Fermor & Co. v. Josern R. Bearv.—S. Howiineswortn, 
Opponent. 


An order of seizure and sale cannot be granted without evidence of the assignment of the note, or 
mortgage—both of which, to justify proceedings via erecutiva, should be made to appear by au- 
thentic act. The Judge can take cognizance of no matter resting en pais. 


PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 
Goold, for plaintiff. Walker & De France, for opponent and appellant. 

Camppet., J. (Voorntes, J., and Bucnanan, J., absent.) Tufts, Fermor & 
Co., aiming by virtue of various endorsements, to be the holders and owners 
of certain mortgage notes, signed by J. R. Beard and payable to his own order, 
and endorsed by said Beard and others, obtained, upon exhibiting said notes, 
with a copy of a public act of mortgage (with which they were identified) 
from Beard to Henry Blood, an order for the seizure of the mortgaged pro- » 
property. Under this order, a sale was made and the property adjudicated to 
John Steep. 

From this order, decreeing the sale of the mortgaged property, S. Hollings- 
worth, who claims to be the owner of the property seized and sold, has taken 
this appeal. 

Appellant claims that the judgment ordering the sale of the property be 
reversed ; that the proceedings under it be annulled, and he restored to the 
possession of his property. 

The order of seizure and sale was improperly made by the Judge below, it 
having been granted without evidence of assignment to petitioners of either 
the notes or mortgage—both of which, to justify proceedings via executiva, 
should have been made to appear by authentic act. The Judge can take cog- 
nizance of no matters resting en pais. Fitzwilliams v. Wilcox, 7 R. 808. 
Lee y. Drummond, 4 L. 821. French v. Mechanics’ and Traders’ Bank, 4 An. 
152. 

Steep, to whom the property was adjudicated, not being before us, we can- 
not inquire, on this appeal, into matters subsequent to the order directing the 
seizure and sale. Any relief to which the appellant may be entitled for alleged 
irregularities after the judgment, must be sought by a direct action. 

It is oxdered, adjudged and decreed, that the order of seizure and sale ap- 
pealed from be annulled, reversed and set aside, and the suit dismissed at the 


costs of appellant. 





Exzzazeru Brown, wife of Joux F. Cirw, v. Gzorcze L. Brown, 
Executor. 


It is not necessary, in order to make an appeal suspensive, that the costs should be included in the | 
amount of the bond. . 
°C. PB, 55 , ‘ 
PPEAL from the Second District Court of New Orleans, Lea, J. ‘i 
~ Benjamin & Micou, for laintiff. D. N. Hennen, for defendant and ap- 
Nant +; ae ted 





‘Qover, J. Can; 2. absent.) Ths GiaEGa tevetned twee to 
render an appeal suspensive, under Art. 575 of the Code of Practice, the costs 
must be included in estimating the specific sum for which the judgment was 
rendered. The costs of suit are due to him in whose favor a judgment has been 
rendered, as a consequence of the judgment and without being claimed in the 
petition or mentioned in the judgment, and they are to be taxed when the judg- 
ment comes to be executed. OC. P., Arts. 157, 551, 552. 

Tt has not been the practice to include them in estimating the specific sum 
for which the judgment was rendered. In the case of Ross v. Pagoud, 2 L. R., 
85, a judicial interpretation was given to the law on this subject, by which it 
was determined that the interest, accrued up to the rendition of the judgment, 
should be included as part of the judgment. If the costs had been considered 
as part of the judgment, the court would have said so; but so far as we are in- 
formed, such an interpretation was never before contended for, and the prac- 
tice has been in conformity with that decision. 

A bond being required, exceeding by one-half, the judgment, including inter- 
est accrued to the date of its rendition, the appellee is well secured under that 
interpretation, for the costs and all future interest. 

Judgment is therefore affirmed with costs. 





8. O. Neivson & Co. v. Jonn C. Smapson—Hu, McLean & Co., 
Appellants.--Brapiey, Witson & Co., Prenn, Crece & Co. and 
8. O. Netson & Co., Appellees. 


An attachment by mesne process can be legally made only in one of two ways: either by the actual 
seizure and detention of the property of the debtor, or by garnishment process ; that is to say: by 
service of citation upon the debtor of defendant. 

An exception, probably, exists to this rule, where a man attaches a debt due by himself to the person 
whom he sues; but this exception is en necessitate, the quality of the debtor and creditor being 
blended in the same person. 

A garnishment under flert facias, under the provisions of the Act of 1889, is, by the terms of the Act, 
deemed to be made only from the date of the service of the interrogatories. 

Plaintiffs sold certain bales of cotton to defendant, upon which P. & C. made advances, received the 
bills of lading and warehouse receipt, and took possession of the cotton. Defendant did not pay 
for the cotton, and plaintiff sequestered the cotton, claiming vendor’s privilege. P. & C. bonded 
the cotton. Subsequently other creditors of defendant sued out attachments. P. & C. shipped the 
cotton to Liverpool. After re-imbursing themselves, there was a balance in the hands of P. & O. 
By the Cowrt.—this balance Phren, Olegg & Co. hold for defendant or for any of his creditors to whom 
the court may adjudge it. Their possession is not a possession adverse to that of the plaintiff 
vendee. The proceeds of the goods represent the goods, at least for the surplus due defendant in 
account current. 

If the vendee sell the goods before he has paid for them, the money due by the second vendee will 
represent the goods, and the first vendor’s privilege will attach thereon. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Semmes & Edwards, for Hill, McLean & Oo. and Bradley, Wilson & Co. 
Clark and Hunton & Bradford, for appellees. 
Buonanay, J. (Voornies, J., absent.) Writs of attachment were issued by 
the plaintiffs, and by two other creditors of the defendant, on the same day, the 
9th June, 1851. 
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- eredits, in the hands of Prehn, Clegg & Co., on the 9th June, 1851. 

That of Hill, McLean & Co. by a general notice of seizure in the hands of the 
same parties, on the same day, but at a later hour than that of plaintiffs; and 
also by service of citation, petition and interrogatories to Prehn, Clegg & Oo., 
as garnishees, on the the 14th June, 1851, 

That of Bradley, Wilson & Co. by service of petition, citation and interroga- 
tories to Prehn, Clegg & Co., as garnishee, on the 12th June, 1851. 

All of these attaching creditors have obtained judgments against the defend- 
ant, and upon a rule to which they were all parties, it was decreed by the Dis- 
trict Court that the funds in the hands of Prehn, Clegg & Co. be paid to Brad- 
ley, Wilson & Co., as being the first to make the garnishees parties by actual 
citation. From this judgment the plaintiffs and Hill, McLean & Co. have ap- 
pealed. 

Tt has been settled by two decisions in 6th Annual (Stockton v. Downey and 
Page v. Ginens) that an attachment by mesne process can only be legally made 
in one of two ways: either by the actual seizure and detention ‘of the property 
of the debtor, or by garnishment process, that is to say, service of citation upon 
the debtor of the defendant. An exception probably exists to this rule, where 
a man attaches a debt due by himself to the person whom he sues; but then 
the exception is ex necessitate, the quality of the debtor and creditor being 
blended in the same person; and the idea of a man citing himself to appear 
and answer to his own demand, being an absurdity. 


In the present case there has been no actual seizure and detention of the 
debtor’s property under any of the attachments. But in two of them there 
was garnishment process, under the writs of attachment and before judgment, 
as required by Art. 250 of the Code of Practice. The plaintiff also issued gar- 
nishment process, but not under his writ of attachment. His garnishment was 
under the jiert facias issued in execution of his judgment, and was based upon 
the Act of 1839 (Session Acts 166.) By the terms of that statute, his levy was 
only deemed to be made from the date of the service of his interrogatories, con- 
sequently long after the attachment in the other two cases. 

Plaintiffs also claim the vendor's privilege upon a portion of the funds in the 
hands of Prehn, Clegg & Oo. This claim is resisted on the ground that the 
property sold was no longer in the possession of their vendee, the defendant, 
when the suit was brought, and that the privilege of vendor was Conneqenny 
lost under the Art. 3194 of the Code. 

The demand of plaintiffs is based upon a sale of cotton. Defendant managed 
to obtain delivery of the cotton without paying for it, and procured advances 
upon it, from Prehn, Clegg & Co., by putting the latter in possession of bills of 
lading and cotton press receipts for the property. The plaintiffs sued out a 
sequestration, alleging privilege of vendor, under which they sequestered, on 
board ships in port, two hundred and forty-one bales cotton; and at a cotton 
press one hundred and one bales more, being a portion of those sold by them to 
defendant. The property thus sequestered was bonded by Prehn, Clegg & 
0o., on the 11th June, 1851, before the attachments of Bradley, Wilson & Oo, 
or Hill, McLean & Co. were levied. Prehn, Clegg & Co., after bonding, for- 
warded the cotton to their house in Liverpool, who sold there “on account and 
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current, showing a balance to the credit of defendant, after re-imbursing them- Neusox 
selves, advances and charges, of $1165 51 upon cotton sequestered by plaintiffs. Surreon. 
This balance Prehn, Clegg & Co. hold for defendant, or for any of his creditors ~ n 
to whom the court may adjudge it. Their possession is not a possession adverse 
to that of the plaintiffs’ vendee, as in the case of Fetter v. Field, 1 An.; Laughlin 
v. Ganahl, 11th Rob., or Lee v. Galbraith, 5th An. The proceeds of the goods 
represented the goods, at least for the surplus due defendant in account current. _ 
In the vase of Thayer v. Goodale, 4th La., the court held that if the vendee sell 
the goods before he has paid for them, the money due by the second vendee 
will represent the goods, and the first vendor’s privilege will\attach thereon. 
This dictum of Judge Martin seems applicable to the present case. 
The plaintiffs’ claim is limited, as shown by their rule, to the balance due de- 














































fendant upon the books of Prehn, Clegg & Co., arising from the sales of the a 
cotton which defendant bought of plaintiffs, being $1165 51, as above stated. *¥ 
This sum they are entitled to receive in preference to the appellees. 





Hill, McLean & Co. have also appealed from the judgment, upon the rule for 
distribution. Their answer to the rule claims the privilege of vendor. That ' 
question has been already decided against them, guoad Prehn, Clegg & Co. “aa 
| See 8th An., Hill, McLean & Co. v. Simpson. The decision in that case does 
| . not, however, conclude them from reasserting their claim contradictorily with 

the other attaching creditors of defendant, upon the balance to the credit of the 
latter, in the hands of Prehn, Clegg & Co. Upon the views which we have a 
expressed, they are entitled to a judgment for the portion of that balance, pro- 
ceeds of the cotton by them sold, being the sum of $3111 85. = 

It is therefore adjudged and decreed, that the judgment of the District Court a 
be reversed, and that the appellants, 8. 0. Nelson & Oo., recover out of the ; s 
, fund in the hands of Prehn, Clegg & Co., $1165 51; that the appellants, HilJ, ae 
; McLean & Co., recover out of the same fund $3111 85, and that the appellees, “2 
Bradly, Wilson & Co., pay costs of the rule for distribution and the appeal. oe 

Suet, C. J. Concurring with my brethren on the subject of the vendor's - 
privilege, I have not deemed it necessary to form an opinion on the question of . 
the effect of a notice of seizure, unaccompanied by interrogatories, &c., in cases a 
of attachment. me: 





State v. Lewis LovensteEin. 


No distinction is made between the default of a juror who his not appeared, and one who after , 
appearing in court was absent when he was called. In either case if a sufficient number of the a 
panel are present the jury will be completed from them, unless the court, in its discretion, should y 
defer the trial, in order to bring in the defaulting juror by attachment. 

Decision in State v. McLane, 4 A. 635, affirmed. 4 

An assault with a dangerous weapon is punishable under the Act of 1849, though there be no intent HS 
to kill. 

Under the Act of 1829, it is not necessary that the weapon with which the assault was made should 

have been concealed. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney Geperal : 
Ist. An assault with a dangerous weapon, is one offence, and carrying con- 


holier ytd > ee 


“ ee tga gros information. mat oS Oe 4s 
$d. assault a Ww unishable by one year 
i Teg ee mere, 
- 4th. Thecourt lv refused to delay the trial on account of the absence 
of Durrive, while the panel was still unexhausted. 

Durant & Horner, for appellant : 


The accused was proceeded against hy the District Attorney in New 
in the oye of information, under the 4th section of an Act of 7th February, 
1829, B. & O. Dig. p. 270, for assaulting one Louis Croizy with a dangerous 


bar: &e. 
prisoner was found guilty by the jury and after an ineffectual attempt 
to arrest judgment, was sentenced to fine and imprisonment, and has 
© First—The appellant complains that the court below refused to allow him 
the benefit of being tried by the jurors as they were called from the } list 
by the Sheriff. It appears that when the jury was being empanne wf the 
name of Edward Durrive was called as a juror from the list, but he did not an- 
swer, and the Sheriff declared that he had left the court room; the prisoner 
insisted that Durrive should be presented to him for his choice, but the court 
refused this demand, and ordered the Sheriff to proceed and call the next juror 
the list. See Bill of Exceptions, Record, p.—. In this the court below 


1 Chitty’s Criminal Law, p. 532: 

Ryland’s Crown C. C., page 6. 
The appellant contends that the District Attorney had no right to 
proceed against him by way of information. : 

See Act of March 8, 1841, page 59; 
Act of March 12, 1818, B. & ©. Dig. page 192; 
Act of January 16, 1821, sec. 3, B. & C. Dig. p. 193; 
Act of April 2, 1832, B. & C. page 196; 
Act of February 10, 1813, B. & C. page 182; 

of May 15, 1846, page 45 ; 

of April 30, 1846, sec. 1, page 32 ; 

of April 30, 1846, sec. 6; 

of April 28, 1853, sec. 1, page 190; 

of April 28, 1853, sec. 6. 


last peer act contains no provisions in regard te informations similar 
oO 


Act of 1846. 


The appellant contends that the crime charged in the information is 

ned by any statute of the State, and does not make him liable to be 
See the State v. Miz, 8 Rob. 550. 

terms “or with intent to kill” are merely explanatory of the words 


a ao poner weapon.” ; 
French text must now be called in to our aid. 
Constitution of 1852, Art. 129. 
See the French and English texts of sec. 8, Act of 25th March, 1844, page 80. 
_ Fourth—The appellant contends that the information is defective, 
it does not charge that the weapon was concealed. 
See Act of March 25, 1818, 2 Mar. Dig. 264 ; 
Repealing Act of 19th March, 1818, 1 Mar. Dig. 879; 
Amending Act of 7th February, 1829, B. & C. Dig. sec. 4, p. 270; 
Montesquieu v. Heil, 4 L. R. 51; 
Laws in pari materia are taken as one. 
Rogers v. Beiller,3 Martin, 672. 
: han Asylum Society, 9 Cowan, 507. 
i 243 Phil. 1846. 





NEW ORLEANS, MAY, 1854. 

Statutes with to assault—B. & OC. Dig. p. 259 sec. 89, p. 246 sec. 24, 
p. 248 sec. 82, p. 251 sec. 52, p. 265 sec. 116 117. 

Oepex, J. (Voorntes, J., absent.) One of the jurors of the panel who had , 
been in court during the day and preceding the trial of the prisoner, having 
been called and not appearing, the prisoner objected to the Sheriff’s proceeding 
to call another juror and requested that the Sheriff should be directed to bring 
forward the defaulting juror, to be presented to him. The court having re- 
fused to do this and ordered the jury to be empannelled without the absent 
juror, the prisoner excepted. We think the court did not err. No distinction 
is made between the default of a juror who has not appeared and one who 
after appearing has made default. In either case if a sufficient number of the 
panel are present, the jury will be completed from them, unless the court in its 
discretion should defer the trial, in order to bring in by attachment the default- 
ing juror. 

The prisoner was convicted under the 4th section of the Act of 1829, of an 
assault with a dangerous weapon, and moved for an arrest of judgment on 
several grounds. 

ist. That the proceeding against him by way of information was unautho- 
rised by law. The point made by counsel in support of this ground was ex- 
pressly overruled in the case of The State v. McLane, 4th Ann. 435, in which 
it was decided that the statute of 8th March, 1841, authorizing proceedings by 
information in certain cases in the Criminal Court of the First District, was 
applicable to the First District Court of New Orleans, which after the Consti- 
tution of 1845, was substituted in place of the former Criminal Court of the 
First District. The decision in that case does not rest alone on the reason 
stated among others, that the Act of 1846, organizing the courts for the parish 
and city of New Orleans, directed that informations should be filed in the First 
District Court, and the omission to insert a similar clause in the Act of 1853, 
organizing the First District Court of New Orleans, under our present Consti- 
tution can not, in our opinion, have the effect of making any change in the 
mode of prosecuting offences before that court, as it existed under the laws 
applicable to the court for which it was substituted. 

2d. The next ground relied on, is that the statute of 1849, does not make 
an assault with a dangerous weapon an offence, unless coupled with the intent 
to kill, which is not charged in the infermation. The words of the statute are: 
“that whoever shall, with a dangerous weapon, or with intent to kill, make an 
assault upon another person, &c.” The words “ or with intent to kill,” it is 
contended are explanatory of the words “ with a dangerous weapon,” and the 
French text of the statute in which the conjunction and is used instead of the 
disjunctive, or, is relied on in support of this interpretation. In the case of 
The State v. Miz, 8th Rob. R. 549, the English text was considered by the 
court as expressing the true meaning of the Legislature, and as being free from 
any ambiguity. The meaning of the Legislature would appear to be.to punish 
the offence of assaulting another, either with a dangerous weapon or with the 
intent to kill even by the use of a weapon not in itself dangerous, but so used 
as to manifest the intention of killing, thereby creating two distinct and sub- 
stantive offences. We think the offence was punishable under the stztute as 
charged in the information. : 

The third and last ground relied on, is that the information is defective,-be- 
cause it does not charg® that the weapon was concealed. The statute of 1829, 
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on which the information is based, sip tniibainsies at oa Miaka oe 
titled, “ An Act against carrying concealed weapons and going armed in public 
places in an unnecessary manner,” and it is urged that the Act of 1829, must 
therefore be taken and construed as if it had been part of the Act amended 
under the above title and as having reference to concealed weapons. We do 
not think such an interpretation would be in accordance with the meaning of 
the Legislature, and the strictest construction which is invoked in favor of the 
appellant, would not authorise us to disregard the evident meaning and inten- 
tion of the statute as derived from its language. 
The judgment of the court below is therefore affirmed with costs. 





Ricnarp Svypam v. Henry L. Kinney. 


Ohange of residence by the maker of a promissory note will not interrupt prescription—where such 
change is known to the plaintiff—and where the collection of the note has not been shown to be 


impracticable. 
Case of Boyle v. Mann, 4 Ann. 418—too broadly stated. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
J. Livingston, for plaintiff and appellant. John R. Grymes, for defen- 
dant. 

Bucuanan, J. (Voorutes, J., absent.) This suit was brought in July, 1851, 
upon two notes of hand made at New York on the 15th April, 1837, payable 
respectively, seven and twelve months after date; also, upon an account for 
dry-goods sold at New York, in 1836. The defence is prescription. The plain- 
tiff has attempted to prove an acknowledgment of the debt, by propounding 
interrogatories to the defendant. But the answers to interrogatories peremp- 
torily deny that any such acknowledgment was ever made. Failing in this, 
the plaintiff relies upon the fact that defendant removed from Illinois, the place 
of his residence, when the notes were made, to Texas, in the year 1889; and 
contends that this removal, by rendering the collection of the debt more diffi- 
cult, relieved plaintiff from the operation of the laws of prescription. 

We think, with the District Judge, that the removal of the defendant to 
Texas, has not interrupted prescription. The residence of defendant is shown 
to have been well known to plaintiff, and no impracticability of enforcing the 
collection of this debt by legal process at any time since its maturity, is proved. 
The rule on this subject is correctly stated in McMasters v. Mather, 4th Ann. 
418. See also, McClintock v. Gamble,9 Ann. The case of Boyle v. Mann, 4 
Ann. 170, is too broadly stated. The prescription of promissory notes is pecu- 
liarly favored by our law. It runs against minors, interdicted persons, and 
absentees. 

Judgment affirmed, with costs in both courts. 
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D. Epwarps v Ann Green, his Wife 






Parties who did not contract marriage under or with reference to the laws of this State, cannot, in 
our tribunals, base an action for divorce on matters which occurred in another State before they 
had acquired a domicil in this. Although it may be competent in a suit here to offer evidence of 
such matters, as tending to establish the habit of which complaint is made. 



































Aue from the Fifth District Court of New Orleans, Buchanan, J. a 
P E. C. Mia, for plaintiff and appellant. C. Roselius, M. Hahn and P. A. Ss 
¥ Dueros, Jr., for defendant. >a 


Campse.t, J. (Bucnanay, J., dissenting.) This isa suit for divorce. The “5 
parties were married in Great Britain, in 1831. Soon after their marriage, they ‘- 
removed to this country and for many years thereafter resided in Ohio. ; 

During the last eight or ten years, plaintiff, who is an engineer or machinist, +g 
has been in-the habit of following his vocation in this State and in Texas, the 

} pursuit of which occupied his attention some eight or ten months of each year, 
during which time he was necessarily absent from the matrimonial domicil, a 
which was in Cincinnati, where he had a house in which his wife and family 
resided, and where they seem to have been provided with all the comforts suit- 
able to their condition. Having recently established himself in this city, he pro- ° 
cured a house here for the residence of his family, and removed them in the pe: 
spring of 1851. Some three weeks after their arrival, plaintiff left the common a 
residence which he had provided for his family, and though he still continued to hs 
supply them with all things necessary, in October of the same year instituted 
this suit. 
He claims a divorce on various grounds. That relied upon, is habitual intem- 
perance. 
The defendant, admitting the marriage, denies the allegations of plaintiff’s 
petition, claims alimony pending the suit, and, charging her husband with aban- 
donment and with defamation of her character contained in the averments of 
his petition, prays by way of reconvention for a separation from bed and board 
and a separation of property. 
P; Judgment was rendered in favor of defendant and against the plaintiff on his 
| demand. It was further decreed that he should pay to her a monthly allowance, 
and that the demand in reconvention on account of abandonment, remain open 
for further proceedings, in accordance with Article 143 of the Civil Code. 
A careful examination of the testimony bearing upon this branch of the case, 
satisfies us that the judgment of the District Court is erroneous. We do not 
think that the withdrawal of plaintiff from the common dwelling, under the cir- 
cumstances, proved such an abandonment, as in Article 141 of the Civil Code 
gives rise to the action of separation from bed and board. If, as we are inclined 
to believe, the object of the husband was to provide a separate residence, pending : 
’ the suit which he contemplated bringing, his withdrawal cannot be said to have 
been “without a lawful cause.” Nor is it an answer to this view, to say that, 
though he left the common dwelling early in June, he did not institute his suit fee 
until the 28th of October, inasmuch as the approaching summer vacations of 
court would, in all probability, have prevented a trial; or it may be, that the 
husband hoped that during this interval, the situation of his wife would prompt 
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her mind to such reflections as would induce a change in respect to the habit 
‘of. 

With regard to the plaintiff's demand, we are of opinion that, under the evi- 
dence offered he is not entitled to a divorce. Even though it be conceded that 
the testimony adduced by plaintiff establishes that defendant, during her resi- 
dence in Cincinnati, was an habitual drunkard, it does not appear that the habit 
continued after the spouses, by their removal to New Orleans, subjected them- 
selves and the marital relations subsisting between them, to the jurisdiction of 
our laws; and we hold it to be sound doctrine, that parties who did not contract 
marriage under, or with reference to the laws of this State, cannot base, in our 
tribunals, an action for divorce, on matters which occurred in another State, 
before they had acquired a domicil in this, although it may be competent, in a 
suit here, to offer evidence of such matters, as tending to establish the habit of 
which complaint is made. 

Plaintiff’s witnesses, with the exception of his motber alone, depose to facts 
which occurred long before the removal of the parties to this State. Isaac Ed- 
wards, a brother, speaks the of habits of defendant before 1848, a period anterior 
to the enactment of the law making habitual intemperance a ground for divorce. 
He had never seen her since Dec., 1848, until last winter, when he visited the 
children of his brother, who were living with her, when, to use his own lan- 
guage, “he saw nothing of any consequence.” Nor does it appear that this 
suit could be maintained under the laws of Ohio. 

Mrs. Goodloe, another witness whose testimony is much relied on, states on 
cross-examination, that all the matters related by her happened four or five 
years ago. Indeed, the only witness who proves drunkenness on the part of 
defendant after her arrival in New Orleans, is the mother of the plaintiff, and 
she swears to but one instance, which, she says, was the immediate cause of 
the separation between them; nor does it appear that before this time the hus- 
band had any knowledge of the intemperate habits of his wife. 

Giving to this testimony the fullest effect that can be claimed for it, it does 
not, in our opinion, establish habitual intemperance on the part of defendant, 
since she has become amenable to our laws regulating the conduct of married 
persons, though it may establish an isolated case of drunkenness, 

It is proper too, to remark that Mrs. Riley, who descended the river with the 
parties when they removed to this place, and who has since heen intimate with 
and a frequent visitor of defendant, and Mary Riley, the only servant employed 
in the house, who went to live with the defendant only a few days after the sep- 
aration, and who has constantly resided with her since, both depose to the uni- 
form propriety and sobriety of defendant’s conduct and her exemplary treat- 
ment of her children. Dr. Ridgley, too, who as the physician of the family 
since their arrival in New Orleans, has frequently visited the house, deposes to 
the good conduct of defendant. 

It is ordered, adjudged and decreed that the judgment of the District Court 
be annulled and reversed, and that there be judgment against the defendant on 
her demand in reconvention, dismissing the same. It is further adjudged that 
on the principal demand for a divorce, as set forth by plaintiff in his petition, 
there be judgment in favor of the defendant, as in case of nonsuit. The costs 
of both courts to be paid by plaintiff, as head of the community. 

Rehearing refused. 












Tue Srate or Louisiana v. C. Repmonp. 


Defendant, an attorney at law, was fined and imprisoned for filing an argument in the Supreme 
Court, which was held to be indecorous and disrespectful to the court and tg one of its members. 


» following is the argument filed : 


Now comes into court, the appellant in the above entitled suit, by his coun- 
sel, and prays leave respectfully to file this, his exception and recusation to the 
competency of the Hon. A. M. Buchanan, one of the Judges of this honorable 
court, to hear or determine, or to assist in hearing or determing this appeal, on 
the ground, that the same was taken from the final decision of the said Hon. 
A. M. Buchanan, whilst presiding as Judge of the Fifth District Court of New 
Orleans. 

ARGUMENT. 

We contend, that the Judge a guois not competent to review his own opinion 
as a member of this honorable court. Such competency could only be found- 
ed on the inadmissible supposition that he had failed in the court below to dis- 
charge the trust reposed in him to the utmost extent of his ability. 

His honor below, not merely refused the plaintiff a new trial, but he stigma- 
tized the plaintiffs appearance in court, as an audacious attempt to release him- 
self by a fraud upon the law, from all the duties of a husband and a parent. 
The appellant might perhaps indulge in the forlorn hope of inducing his honor 
a quo to reconsider his views of the law, but to delude himself into the belief, 
that he can alter or modify his stern appreciations of the facts of this cause, 
apould be the perfection of irrationality. Under these circumstances, it is most 
respectfully submitted to the court and to all its members, that, if unfortunate- 
ly this appellate tribunal should concur in the judgment of the court below, 
the moral sanction of such acquiescence would be materially weakened by the 
participation therein of the magistrate who rendered the original decision. 

The appellant would more particularly beg leave to endeavor to impress on 
the minds of the court, the conviction that in creating or even in recognizing 
certain causes of recusation, the Legislature never dreamt of confining to that 
meagre catalogue, the discretion of the courts on the subject of judicial incom- . 
petency. 

It would be scarceiy possible, or if possible, scarcely respectful to the court, 
to enumerate one tithe of the causes of disqualification which, beyond all per 
adventure, would render a Judge incompetent to perform at all the functions 
of his higher station. 

Suffice it to say, that all the defects of mind, body or character, to which 
frail humanity is subject, would, when manifested with a certain degree of in- 
tensity, warrant the total exclusion of the Judge from his bench. Who will 
contend that the madman, the felon, the mesmerist, the spiritual rapper, &c., 
&c., are entitled to set in judgment on the lives and fortunes of the commu- 
nity? Nosane man. Nor does the Code of Practice set up any sach — 
doctrine. The causes of recusation which it enumerates, are simply placed 
beyond the pale of judicial discretion—that discretion yet remains vital, thou 
latent in the breast of the court, inherent as an indispensable accessory to the 
faithful administration of the trust which the law has reposed in it. 

The exercise of this discretion cannot be fettered by any inference deduci- 
able from the practice of the Federal Courts. First, because that system is 
by law established. Second, because the reason of the federal law does not 
apply. The District Judge, sitting as Circuit ry can pronounce no final 
opinion; but, on the contrary, the Circuit Judge is deputed by law to examine 
wiether or not the decision of the District Court does not warrant an appeal. 
The appellate jurisdiction of the Circuit, considered as intermediary between 
the Supreme and the District Courts, is simply a contrivance, whereby the former 
tribunal is sought to be relieved of a vast number of frivolous ap which 
would seriously obstruct the progress of the most important litigation. On 
behalf of the Supreme Court, the member thereof who acts as Circuit Judge, 
is simply commissioned to inquire how far, in a certain class of cases, the right 
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appeal shall extend, and to what points that shall be restricted. 
true, the final appeal to the Supreme Court of United States, involves 
questions of law; whereas, in the present instance, the Judge is expected 
his most hostile view of the facts of the plantiff’s cause, simply be- 
cause he has changed his seat from one court-room to another. 

It is equally self-evident, that an infinite variety of circumstances may con- 
spire to incapacitate a Judge, gué-ad a certain given case. 

Let us suppose, that the Judge is not merely a witness, but a particeps-cri- 
minis, and having to pronounce on his own guilt or innocence. De Armas i 
ing the case of Plicque v. Lebeau ; Garland, that of Smith v. McDonogh. It 
may be ee that a pecuniary interest would have excluded them as wit- 
nesses, would have warranted their recusation as judges; but the witness 
may be released. Whereas there can be no compromise as to the dignity or 
purity of the administration of justice. But we may suppose a moral interest 
more violent and overwhelming than any mere pecuniary interest 

Could Julius Cxesar have sat as Judge to determine the continency of Cleo- 

and when he himself was charged by the age with making his 
(the plaintiff’s) hearth desolate? Instances of this kind might be multiplied 
ad infinitum. 

— : The Judge a guo has a pecuniary interest in the issue of this appeal, 
for the reversal of his judgment would open the door to an action of slander 
against him. Vide reasons for judgment. 


The following order was made: 

Simei, C.J. It is ordered that C. Redmond show cause on Wednesday, 
the 12th inst., at 10 A. M. in open court, why he should not be punished for a 
contempt of this court, committed by presenting in open court on Monday, the 
10th instant, and filing a certain argument in writing, signed by him as an at- 
torney at law, in the case of Daniel Edwards v. Anne Green, on the ground 
that said argument is indecorous and disrespectful to this court and one of its 
members, and violates the 486th Article of the Code of Practice ; and let notice 
of this order be given to the Attorney General. 


Answer of the defendant to the rule: 


Defendant, for answer to the order herein taken against him, why he should 
not be punished for contempt, most respectfully represents : 

That in filing the argument referred in said order of court, this respondent 
had no intention to commit, or suspicion that he was committing, any violation 
of the rules of decorum which ought to obtain in the administration of justice, 
or that any portion of said argument, could be construed into a contempt of 
the authority or dignity of the Supreme Court of the State of Louisiana. 
Moreover, respondent prays leave to add, that in the case of Edwards v. 
Green, wherein said argument was filed, he did not consider the Judge a guo 
as forming a constituent portion of the Supreme Court, and that he, respon- 
dent, had the same right with freedom to comment on the judicial acts and ar- 
guments of the said Judge a@ quo, as if he had not been promoted to a seat in 
this honorable court. 

‘Moreover, that the objections urged to the pam pone of said Judge, were 
conscientiously entertained by respondent, and not put forth for any other pur- 
pose than that of enabling the appellant to obtain a fair, impartial and consti- 
tutional trial of her appeal, : 


Judgment on rule : 

- Sime, C. J. (Voornies, J.. and Bucnanay, J., absent.) A rule having 
been taken in this matter, upon Charles Redmond, to show cause why he should 
not be punished for a contempt of this court, committed by presenting in open 
court, on Monday, the 10th inst. and filing a certain argument in writing, sign- 
ed by him, as an attorney at law in the case of Daniel Edwards v. Ann Green, 
on the ground that said argument is indecorous and disrespectful to this court 
and one of its members, and violates the 486th Article of the Code of Practice, 
and the said 0. Redmond having this day appeared, and having shown by his 





answer no sufficient cause; and especially said answer being insufficient in this, 
that it does not disclaim an intention to insult the Honorable A. M. Buchanan, 
one of the justices of this court, sitting at the time said argument was present- 
ed and filed, and on the contrary is considered as virtually reaffirming the alle- 
gations of said written argument, touching said justice ; and the court con- 
sidering the 486th Article of the Code of Practice, the Act of March 27, 1823, 
and the power and duty of the court in such cases, and being of opinion that 
said written argument is disrespectful to this court, and especially to one of 
the justices thereof. 

It is ordered, that said Charles Redmond be imprisoned for twenty-four hours 
in the parish prison, and that he pay a fine of $50, and the costs of this pro- 
ceeding. 


D. Epwarps v. His Wire. 


The circumstance that a Judge of the Supreme Court tried a case as District Judge, affords no grounds 
to object to his trying the same case in his capacity as appellate Judge. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
0. Redmond, for defendant.* 

Sumet, C. J. The court is of opinion that the motion for recusation is not 
sustained by any provisions of the Constitution or laws. 

It was argued that the participation in the decision of this cause by a member 
of this court, who, as District Judge, rendered the judgment now presented for 
revision, involves an inconsistency with the full benefit of the right of appeal 
given by the Constitution. 

The Constitution requires this cause to be determined by this Court, of which 
the Justice referred to in the motion isa member. It must be considered as 
having silently left to the discretion of the Legislature the power to designate 
causes of recusation; a power exercised by Legislatures under former Consti- 
tutions, which were in like manner silent. There is no Statute recognizing such 
a ground of recusation, and therefore we think the appellant has no right to 
recuse the Justice ; and on the contrary, it would seem that the appellee would 
have a right to require him to sit, if for example his presence were necessary 
for a quorum, or if the question arose whether another Judge could be called in 
under Article 70. 

If, however, for the purposes of argument, it were conceded that this court 
could hear a motion for recusation upon any ground not mentioned in the Con- 
stitution or Statutes, we have to observe that the inconsistency said to be in- 
volved does not seem to us to exist; and a reference to the organization and 
practice of the courts elsewhere will show that it is not so considered. And let 
it be remarked that in some of the instances to which we are about to allude, 
the participation, by a Judge who had previously acted in the cause, in its sub- 
sequent revision, is not accidental and unforeseen, but on the contrary foreseen 
and in the usual course. 


*For the argument of Mr. Redmond, see the preceding case.—Rzr. 





SUPREME COURT OF LOUISIANA, ; 

Thus, the Justice of the Supreme Court of the United States determines a 
cause as Circuit Judge, and afterwards is a member ef the tribunal which re- 
vises his own decree. 

So in the English Court of Common Pleas, the Chief Justice and his Associ- 
ates individually hear causes, and afterwards sit together and determine upon 
the correctness of the ruling of the individual Judge. 

The practice is the same in the King’s Bench and in the Court of Exehequer. 

In New York, under their new Constitution, the Court of Appeals is com- 
posed in part of Judges of the Supreme Court; and in Pierce v. Delamantu, 1 
Comstock, p. 1, it was held that it was the right and the duty of the Judge of 
the Court of Appeals to take part in the determination of causes brought up for 
review from a subordinate court, of which he was a member, and in the decision 
of which he took part in the Court below. The opinion to that effect was deli- 
vered by Bronson, J., who had acted as Chief Justice in the determination of 
the same cause by the Supreme Court, and was concurred in by all the mem- 
bers of the Court. It is also stated that three of them, to wit: Jewett, C. J., 
who had been a Justice of the Supreme Court, Ruggles, J., who had been a Cir- 
cuit Judge, and Jones, J., who had been Chief Justice of the Superior Court of 
the city of New York, subsequently took part in reviewing their own decisions 
while sitting in the several courts which have been just mentioned. 

In that opinion it was forcibly remarked—*“ There is nothing in the nature of 
the thing which makes it improper for a Judge to sit in review upon his judg- 
ments. Ifhe is what a Judge ought to be, wise enough to know that he is fal- 
lible, and therefore ever ready to learn ; honest enough to discard all mere pride 
of opinion, and follow truth wherever it may lead, and courageous enough to 
acknowledge his errors, he is then the very best man to sit in revision upon his 
own judgments. He will have the benefit of a double discussion. If right at 
first, he will be confirmed in his opinion ; and if wrong, he will be quite as likely 
to find it out as any one else.” 

If we had leisure to make the enquiry, we should find repeated instances of 
what has occurred in this tribunal, a Judge concurring, upon the revision, in 
the reversal of his own opinion; a circumstance not surprising, when it is con- 
sidered that in courts of first instance points often arise requiring prompt action, 
without previous elaborate argument, while in the revising tribunal abundant 
leisure for investigation is afforded to counsel and the court.* 

It is not improper to remark that if the subject were presented to legislative 
consideration, a strong argument against the expediency of such an exclusion 
could be found in the fact that from sickness or other unavoidable cause, this 
bench frequently is not full, and the administration of justice might be much 
interrupted by the want of a quorum. The members of the present bench have 
held the office of District Judge; and hereafter, from time to time, the bench 
may be similarly composed. 

We may add that uniformity in the jurisprudence of a court of last resort is 
highly important; and to this end, it is desirable that the decisions of this court, 
as far as conveniently may be, should be the result of the deliberation of all its 
members. 

Motion discharged. 


*Take for example, Lord Denman’s opinion in Powell y. Davies, 5 Barn. & Athol, 368, and Lord 
Abinger’s in Jumes v. ——, “Meeson & mes 29. 








Crry or New Orveans v. Netson ANDERSON. 


The ordinance of the city of New Orleans of 19th March, 1834, which makes it unlawful “ to build 
any stable, or establish any cowhouse in the interior of the city, or any of the incorporated 
suburbs”—cannot be construed to apply to such additions to the limits of the city as subsequent 
legislation might make. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
W. D. Hennen, for plaintiff. Purvis & Dugué, for defendant. 

Bucuanan, J. The petition complains, that the defendant, some time since, 
commenced building within the corporate limits of the city of New Orleans, to 
wit: within the fourth district, on the north side of Washington street, between 
Camp and Magazine streets, a stable and cowhouse for more than three cows, 
in violation of the ordinances of said city, and particularly of an ordinance 
passed March 19th, 1834; that he was duly notified to desist from proceeding 
with said buildings, but refused to obey said notice. It concludes by a prayer 
for injunction, and that defendant be condemned to pay a fine of one hundred 
dollars, and to remove his cows and building complained of. 

The answer is a general denial; and a plea of unconstitutionality of the 
ordinance. Judgment was rendered for praintiffs, from which defendant ap- 
peals. It is proved that the stable of defendant in question is worth more than 
three hundred dollars. 

The petition was filed the 1st April, 1853. The evidence fixes the erection 
of the building complained of, in the course of March, 1853. At that time, 
the premises were within the limits of the city of New Orleans, by the effect 
of the Act of the 23d February, 1852, No. 72 of the session Acts, entitled an 
Act supplementary to an Act to consolidate the city of New Orleans, and pro- 
viding for the incorporation of the city of Lafayette with the city of New 
Orleans. That Act was promulgated the 4th March, 1852. The first section 
provides “ that the city of Lafayette be and the same is hereby incorporated 
with the city of New Orleans for municipal purposes only; that said city of 
Lafayette shall form part of the city of New Orleans, and as such shall be 
governed by all the laws relative to the city of New Orleans, ‘and shall be 
entitled to all the rights, privileges and immunities enjoyed by said city of New 
Orleans, under existing laws.” 

In virtue of this statute, it is contended that the city ordinance of New 
Orleans of the 19th March, 1834, upon which this suit is based, is applicable 
to a stable or cowhouse erected, since the consolidation Act, on Washington 
street, in the Fourth District of the city of New Orleans, which is identical 
with the former city of Lafayette, 

There has been a discussion at bar of the meaning of the word “laws,” in 
the section just quoted; the counsel for defendant contending that it should be 
intended, solely, of Acts of the Legislature, and not city ordinances. We 
think it unnecessary to go into this question, because, even adopting the con- 
struction of plaintiff's counsel, we think this action cannot be maintained. 
The ordinance of the 19th March, 1834, is in the following words: 

“Section 1. Resolved, that from and after the promulgation of the present 
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resolution, it shall not be lawful for any person to build any stable or establish 
any cowhouse, in the interior of the city, or any of the incorporated suburbs. 

“Section 2. Resolved, that any person who, in violation of the present 
resolutions, should establish one or more stables or cowhouses, where more 
than three cows should be kept, within the above described limits, shall be 
liable to a fine,” &c. 

This ordinance contains a measure of police regulation—the prohibition of 
exercising a particular kind of business, within certain territorial limits.— 
What are those limits? The extent of the city of New Orleans, as it existed 
and was defined by State laws, at the time of the passage of the ordinance, in 
March, 1884. By reference to the different Acts on this subject, (Greiner’s 
Digest, Nos. 1981, 1982, 1983,) it will be found that the city of New Orleans 
was first incorporated in the year 1805, with very extensive limits indeed— 
nearly if not quite equal to those at present comprised within the parishes of 
Orleans and Jefferson united. In 1812, those limits were contracted, so that 
the city extended from the Nuns’ plantation (Felicity Road,) above, to the 
Canal des Pécheurs below, including the settlements of Bayou St. John. In 
1818, the upper limit of the city was extended to the plantation of Miss Ma- 
carty, (present city of Jefferson.) In 1883, by an Act approved April Ist, of 
that year, the faubourgs Nuns, Lafayette and Livaudais, were separated from 
the city of New Orleans, and formed into a distinct corporation and body poli- 
tic, by the name and style of “ City of Lafayette.” This corporation subsisted, 
by virtue of several Acts of the Legislature, passed in the years 1835, 1837 
and 1846, until the consolidation Act of 1853, which merged it in the corpora- 
tion of New Orleans. 

Washington street, the seat or location of the defendant's stable, is in the old 
faubourg Livaudais, consequently not within the limits of the corporation of 
New Orleans in March, 1834. And the subsequent change of the territorial 
limits of New Orleans can have no effect to expand or contract the space with- 
in which the police regulation contained in the ordinance referred to, should be 
operative. Penal statutes should be strictly construed: and in a prosecution 
under the ordinance, it was essential to prove that the stable was erected within 
the prohibited limits. So far is this from being proved in the present instance, 
that the contrary is substantially alleged in the petition. 

The counsel for plaintiff, perceiving this difficulty, has called our attention to 
an ordinance of the city of Lafayette of the 6th March, 1850, which prohibited 
the establishment of a dairy any where between the river and Nayades street. 
But this is not a prosecution for a violation of any ordinance of the city of La- 
fayette. If.it were, we would have to decide whether those ordinances are 
still in force in the Fourth District of New Orleans. 

Judgment reversed, and judgment for defendant, as in case of nonsuit, with 
costs in both courts. 















Eveene Rovsseav, Receiver, v. Witt1am Lv» et al. 


Simulated sale set aside. Attempt by fraudulent vendor to screen his ‘preperty from his creditors, 
will avail no person who is party to the fraud. 






PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
‘ Janin & Taylor, for plaintiff. Stockton & Steele, for defendants and ap- 
pellants. 

Siwe.t, C.J. In 1845, Bonaffe & Co., who are now represented by Rous- 
seau, obtained a judgment in Mississippi against John Lane. The execution 
thereon being returned nulla bona, a decree, rendering the judgment executory, 
was obtained in December, 1845, in the District Court for Madigon parish, in 
this State, and it was recorded in the mortgage office. 

At this time, John Lane was the owner of a valuable plantation in Madison 
parish, which was incumbered by various mortgages. Among them was a 
mortgage granted by John Lane to the Merchants’ Bank for $22,000, and seven 
per cent. interest from the 9th of February, 1839, and another mortgage grant- 
ed by him to the same bank for $30,000, with like interest from the 20th of e. 
March, 1840. 4 

On the 7th of January, 1846, Bonaffe & Co. issued execution on their judg- a 
ment in Madison parish; but, before any seizure, John Lane sold the planta- 4 
tion to his son, Hdward M. Lane, by notarial act bearing date the 13th of Jan- ‘a 
uary, 1846. This sale purports to be made for the price of $1000 cash. Itis 4 
stated that the property is subject to certain mortgages and judgments therein 
enumerated, among them the mortgages to the Merchants’ Bank and the 
Bonaffe judgment, and that the crops are to be applied by the purchaser to 
their payments ; but it was expressly stipulated, that he was not to be person- 
ally responsible for them. 

The Merchants’ Bank’s mortgage for $30,000, was assigned to the Franklin 
and Lafayette Banks; and these institutions in April, 1848, transferred one- 
half of the mortgage debt to William Lum, the partner in law of Z. M. Lane, 
for a consideration of $10,264 44, cash, and promised to transfer the remaining 
half to him in consideration of four drafts drawn by Z. M. Lane on Hill, Me- 
Lean & Co., and endorsed by John Lane, for a like amount, when the drafts 
should be paid. These drafts were paid at maturity by the acceptors, to wit, 
in October and November, 1848, and on the 18th January, 1849, the Franklin 
and Lafayette Banks trasferred the remaing half of the mortgage debt to Lum. 

On the 17th of July, 1849, Wiliiam Lum filed his petition in the Fourth 
District Court of New Orleans, in which he alleged that John Lane wasindebted a 
to him, under the mortgage in question, in the sum of $30,000, with interest 4 
thereon at the rate of seven per cent. per annum, from the 20th of March, 1840, ; 
subject to two payments made, one on the 20th day of March, 1841, and one 
on the 27th day of December, 1841, and praying to have the mortgaged pro- 
perty seized and sold to satisfy the debt. To this petition an answer was filed 
by John Lane, through his attorney in fact, on the same day, (the 17th of July, 
1849,) confessing judgment according to the prayer of the petition, and judg- 
ment was rendered accordingly on the same day, which was signed on the 19th 
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of the same month, on which day an execution was issued on the judgment, 
directing the mortgaged property to be seized and sold to satisfy it. 

Under the execution so-issued, the mortgaged property was seized, and, at 
the sale, was adjudicated to William Lum, the plaintiff in execution, for the 
price of $40,830 cash, which was two-thirds of its appraised value, and the 
sum of $2,574 44 only of the amount of the price was credited on the execu- 
tion, whilst the remainder of it, amounting to $38,255 56, was declared to have 
been left in the hands of the purchaser to satisfy the first mortgage existing 
on the property, to wit, the mortgage granted by John Lane, in 1839, to the 
Merchants’ Bank of New Orleans, to secure the payment of $22,000, with in- 
terest thereon, from the date of the mortgage. 

A short time after this adjudication to William Lum, the plaintiff, in his ca- 
pacity of receiver for A. Bonaffe & Co., instituted this action to annul the 
judgment rendered in the case of William Lum against John Lane, under 
the authority of which the adjudication was made, and to set aside the 
Sheriff’s sale of the property in question, as obtained and made in fraud. In 
plaintiff’s petition, filed on the 8th November 1849, he alleges in substance, 
that the sale made by John Lane to Edward M. Lane, on the 13th of January, 
1846, was a mere simulation. That the transfers made by the Franklin and 
Lafayette Banks of Cincinnati to William Lum, of the mortgaged debt of 
$30,000, contracted by John Lane to the Merchants’ Bank of New Orleans, in 
1840, were so far as to William Lum also simulated, and were obtained by 
him in fraud and by collusion with John Lane and Edward M. Lane. That 
the consideration received by the banks was in truth paid out of the produce 
of the property held by Edward M. Lane, under color of the simulated sale 
made to him by his father John Lane, on the 13th of January, 1846, and that 
the confession of judgment by John Lane in the suit of William Lum against 
him, and the purchase by William Lum, at the Sheriff’s sale under the judg- 
ment, were both made in fraud and collusion between John Lane, William 
Lum and Edward M. Lane, and were absolutely null and void. 

The three defendants answered separately, each, however, appearing by the 
same counsel. John Lane alleged that the debt upon which the judgment was 
confessed, was justly due, and a subsisting debt at the date of the judgment 
for its whole amount. He denied that he furnished any portion of the 
money by which Zum acquired it, or had any connection with its purchase, 
and asserted, that his sale of the plantation to his son was made in good faith. 
Edward Lane denied the frauds alleged; averred himself to have been a pur- 
chaser in good faith; that he furnished no portion of the funds with which 
Lum paid for the mortgage ; that he surrendered the plantation to the Sheriff 
on Lum’s execution, because he could not pay the debt, and had no longer any 
interest in the controversy. Zum, after an ineffectual attempt to avoid a trial 
on the merits, likewise answered, denying all fraud; alleging his purchase of 
the mortgage from the Lafayette and Franklin Banks, and the payment of the 
entire consideration out of his own means. He alleged, that at the time he 
gave the banks the four drafts of Edward M. Lane, Hill, McLean & Co. re- 
fused to accept them, unless he would guarantee to them the receipt of funds 
to meet them; that the Zanes did not put the drawees in funds, and that in 
consequence he was obliged to pay Hill, McLean & Co. the whole sum of 
$10,264 44. Heaverred that the amount for which the judgment was con- 
fessed, was actually due, and that the amount of $38,256 56, which he retained 
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in his hands from the price, at the Sheriff’s sale, was a then subsisting debt. Rovssmav — 
That if it was not, he is entitled to be paid $46,326 56, in preference to any Lum er at. 
other creditor. 

Upon these issues, the parties went to trial, and upon the evidence adduced, 
the court below made a decree annulling the judgment obtained by Zum and ¥ 
setting aside the Sheriff’s sale. From this judgment, all the defendants have "a4 
appealed. ; 

An examination of the evidence has fully satisfied us, that the District Judge . 
did not err in annulling the judgment and setting aside the sale. We think it 4 
- clear that there existed between these parties a fraudulent combination to de- : 
ceive and baffle a portion at least of the creditors of John Lane, of whom the 
plaintiff was one. 

When the sale was made by him to his son, he was insolvent, and the seizure 
upon the Bonaffe judgment wasimpending. The terms of the deed are entirely 
out of the usual course of business, and indicate what the vendor afterwards ex- 7 
pressly avowed, that it was made for the purpose of keeping his creditors from a 
selling him out. As, however, Edward M. Lane readily assented that Lum should ‘ 
oust him, and now disclaims any interest in this controversy, that sale requires ¥ 
no further consideration, except so far as its simulation forms a link in the : 
chain of circumstances going to show the relation of these parties, and the 
animus of these transactions. 

With regard to the confession of judgment and the sale, a brief recapitula- a 
tion of the prominent indicia of fraud is necessary. Some of the circumstan- 
ces are less grave than others, and taken alone, might be insufficient to prove 
it; but when aggregated, they demonstrate conclusively the bad faith of the 
defendants. 

John Lane was an insolvent debtor. Edward M. Lane, his simulated vendee, 
was his son, and well acquainted with his pecuniary condition. Zwm was the 7 
father-in-law of Edward, and from this relation, as well as from other matters a 
in evidence, must be considered as well aware of John Lane’s insolvency. 
Although Zum was the ostensible purchaser of the $30,000 mortgage, the pro- 
position for the purchase and the negotiation in relation to it, were made on 
the part of John Lane. The drafts to pay for the half of the purchase were 
drawn by £. M. Lane to the order of his father, and accepted by Hill, McLean 
& Oo. on the credit of the Zanes, and the promise of shipment of the crops of 
the plantation to the acceptors, and not upon a guarantee of Lum, as alleged 
in his answer. wm has not proved that he gave the drawee a valuable con- 
sideration for these drafts, and the clear inference from the evidence is, that 
they were given to him to enable him, pro tanto, to purchase the mortgage for 
the benefit of the Lanes. 

The original intention of Zwm and Lane, we think, was that Zwm should 
advance $10,000 towards the purchase of the mortgage, and Lane contribute a 
like amount by means of his son’s bills on his factor, and that Zum should take 
the transfer in his own name, thus screening the transaction from Lane’s cre- 
ditors, and at the same time protecting Zum to the extent of his advance of 
$10,000. When the bills of .Lane given to the banks were paid, the one half “= 
of the mortgage debt being thus acquired by the debtor, it would seem, was : 
extinguished in fact, by confusion, although nominally outstanding; and the . 
idea of Lum to treat it as security for the amount he afterwards paid Hill, ee: 
McLean & Co, for their balance in account current against Zane, was an after- 
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thought. But however this may be, certain it is, that these acceptances were 
partially paid out of the shipments of cotton from the plantation standing in 
the name of Z. M. Lane, whom, for all the purposes of this transaction, we 

consider identical with John Lane. 

In his petition, Zum alleged that the whole amount of the original loan made 
to Zane in 1840, by the Merchants’ Bank, was due to him, with the exception 
of two payments in March and December 1841, of $2,100 each, and John 
Zane, in his answer, confesses the amount of idebtedness to be as alleged. 
But it is proved that there were other payments made prior to the year 1848, 
namely, to the Franklin Bank, $4815 90, and a like amount to the Lafayette 
Bank, being a total of $9631 80 beyond "the amount of credit mentioned in 
Lnum’s petition. 

Again—parties acting in good faith—one to enforce, and the other to effect 
the payment of a debt, would charge themselves, when the only property out 
of which the payment could be expected, was disposed of at Sheriff’s sale, no 
more to third persons than the property was really bound for. But in this 
case, as appears from the Sheriffs’ deed, Zum pretended to retain in his hands 
the sum of $38,255 56, as due on the Merchants’ Bank mortgage given by 
Lane in 1829, for 22,000, and interest, when in point of fact a much less sum 
was due on the mortgage. The mortgage in question was conditionally reduced 
to $19,608 51, on the 17th of April, 1847, and was then made payable in one, 
two, three and four years, with interest at the rate of six per cent per annum, 
as shown by deed of that date, executed between Edward M. Laneand Morri- 
son & Co., the jtransferrees of the mortgage, which deed was recorded in the 
mortgage office of the parish of Madison, before the Sheriff’s sale. 

It is said the mortgage purchased by Zum was a valid mortgage, and that 
he had a right to buy it and to enforce it. It is true he had a right to buy it; 
and so far as his own means, and not those of the debtor were used in the pur- 
chase, he had a right to enforce it by true and lawful proceedings. But he had 
no right, as against creditors, to hold himself out in a judicial proceeding as the 
helder of a mortgage for $9631 80 more than was in truth left unpaid to the 
mortgage creditors. He had no right, as against creditors, to hold himself out 
as the sole transferree of the Merchants’ Bank mortgage, when in truth he had 
bought it in part with the means of the debtor. The plaintiff, in this case, had 
a right to know the true position in these particulars, of the party who was 
seeking to effect a judicial sale of property upon which he was a subsequent 
mortgage creditor. Untruly to swell the amount of the anticedent incum- 
brance, was calculated to deter this subsequent creditor and others from an 
attempt to compete at the sale with Zwm, and such a course pursued in collu- 
sion with the debtor, was a fraud, which we think entitles this subsequent cre- 
ditor to ask that the judicial purchase by the plaintiff in execution be set aside, 
and the mortgaged estate exposed anew to a fair competition. 

Judgment affirmed, with costs. 






































- Succession or J. Lanzertri—Map. De Ponraupa and M. Baryert, JR., 
Appellants. 





The title of the Act of 17th March, 1852, which is “an Act to provide a homestead for the widow and 
children of deceased persons,” is not in violation of Article 115 of the Constitution, which declares 
that “every law enacted by the Legislature shall embrace but one object, and that shall be ex- 
pressed in the-title.” Reasoning of the court in Walker v. Caldwell, 4 Ann. 298, affirmed. 

The value of the right of occupying the leased premises belongs to the tenant—and when the right 4 
of a deceased tenant is sold—its price is subject to the privilege created by Act of 17th March, ee 

1852. * 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
P. 8. Biron, for the succession. e 
W. H. Hagan and H. B. Eggleston, for Barnett : ‘s 


The Act of 1852, is ‘‘ to provide a homestead for the widow and children of ‘ang 
deceased persons.” Now, this Act does not give her or them a homestead, that x 
is, the dwelling house where they lived, but gives her $1000 in money, which 
she is to take out of the estate of her deceased husband, which is to be paid to 
her or them, by preference. 

The second section confers on the wife the usufruct of this sum during her 
widowhood, and then to pass to the children. i ae 

Here then are two objects, which the Act designs to accomplish, although E 
neither is expressed in the title. The title of the Act is to secure a homestead, 7 
but the body of the Act gives money, creates a privilege and confers the usu- 
fruct on the wife during widowhood. Three objects are embraced in the Act, sa 
a gift, a lien, and a usufruct. - 

The Act violates Art. 119 of the same Constitution. It amends that of a 
the Civil Code, that establishes privileges, and creates a new privilege unknown “g 
to the Code, without noticing the part amended. 

The preference is given over all creditors, except the vendor, and the person 
who has sold the property. The Code, Art. 3152, declares, that “ Privil 
can be claimed only for those debts to which it is expressly granted in this 
Code.” This right is not conferred on the widow by the Code, but by the Act ohm 
alone, and is therefore an amendment made by the Legislature to the Code, but a 
no notice or reference is made to it in the Act. 


W. H. Hunt, for opponent : o 
It is submitted, that the object of the Act of 1852, “to provide a homestead 


for the widows and children of deceased persons,” is not expressed in its 
title, and that its’ real object is not to “ provide a homestead for the widows 


and children of deceased persons.” The meaning of the term homestead, is S 
well defined, and cannot be mistaken. It is a term of general use and estab- “| 
lished signification. It is defined to mean the place of a mansion-house; the a 


enclosure, or ground immediately connected with the mansion; native seat; 
original place of residence; the place of the house. [Webster’s Dic., Walker’s 
Dic.] Indeed, from the French text, it is apparent that the word is used in its 
pe ggg the act is there styled “acte pour procurer une maison domi- 
ciliaire,” &c. nae 

Now, the obvious pu of this statute is to “entitle the widow, or the 
legal representatives of the children, to demand and receive from the succes- & 
sion of their deceased father or husband, a sum which, added to the amount of e. 
property owned by them, or either of them, will make up the sum of one thou- 
sand di ” &c.; and the second section allows the widow “the usufruct of 
the money so received,” during her widowhood. In other words, the Act pro- 
vides for a donation of a sum of money to, and does not provide a homestead i 
for the widows and children of deceased persons. = 

Nor is there anything in the Act which requires that this sum of mone 
should be invested in a homestead. Its investment is altogether arbitrary. It - 
may be expended in the purchase of real or perfonal property of any nature, . a 


fe ze 
oN OF 
* 


SUPREME COURT OF LOUISIANA, 
or converted into stocks, or jewels, or pictures; or it may be kept in specie, 
until it belongs in full property to, and vests in the children, or other descen- 
dants of the deceased. If devoted to the purposes suggested, it cannot be 
seriously contended that the object expressed in the title to the Act would be 
fulfilled. 

The provision of the Constitution of 1852, which the opponent invokes, was 
copied from the Article 118 of the Constitution of 1845, which had undergone 
repeated judicial interpretations. The former Supreme Court said that this 
Article, although declaratory and not prohibitory, was not the less of force on 
that account; that for the purpose of preventing future abuses in legislation, 
the Constitution had established its forms; and that their observance was im- 
perative on every branch of the government, as much so as any other provi- 
sions of the Constitution. State v. Hackett, 5 Ann. 93. Accordingly in that 
case where an Act was passed, entitled “an Act to regulate and define the 
fees to be paid by owners of runaway slaves, for the taking up and confine- 
ment of the same,” &c., and under its provisions, the custody and management 
of runaway slaves were changed, from the system previously prevailing, the 
court held that part of the Act making changes in these respects was in 
violation of the Art. 118 of the Constitution, and null and void. And in the 
case of the heirs of Durergé v. Salter, the court went further in requiring a 
most rigid adherence to the Constitutional provision, and declared an Act enti- 
tled “an Act to give jurisdiction to the District Courts of New Orleans, over 
causes arising under the Act of 3d March, 1819, respecting landlords and 
tenants,” to be unconstitutional, on the ground, that the object of that Act 
itself, which was to accord a summary mode of procedure in the cases arising 
under its provisions, was not included in the title. 5 Ann. 96. In the case of 
Walker v. Caldwell, the Chief Justice said, “the object and purpose of the 
Constitutional provision being evident and unquestionable, and its language 
free from ambiguity, the duty is imposed on the judiciary of giving it effect.” 
4 Ann. 298. 

Surely, if the Constitution was violated in the cases referred to, it must be 
considered so in the important statute now before the court, For, what clue to 
the contents of this statute does the title afford? Who, in reading that titlk— 
“ to provide a homestcad,” &c.—would expect to find the real object of the law'to 
be to bestow a gratuity of a thousand dollars? When the act was called up 
by its title in the Legislature who could form any idea of its contents? These 
are significant questions which the court put in the cases already cited; and 
they are fair tests to be applied in determining the constitutionality of the statute 
of 1852. 

But there is another respect in which the Act of 1852, violates this provision 
of the Constitution already cited. The first section provides, that the money 
allowed to the widow or children, “shall be paid in preference to all other 
debts, except those for the vendor’s privilege, and expenses incurred in selling 
the property.” 

There is perhaps no portion of the admirable system of laws under which 
we live, and whose benefits we enjoy, which exhibits greater regard to the best 
interests of the citizen, which has been adopted after graver consideration, and 
which one greater wisdom, than that part of our Code, which establishes 
and defines the privileges of creditors, and regulates the order in which they 
shall be paid. ' 

The equitable principle of the civil law, that the property of the debtor, is 
the common pledge of all his creditors, forms part of the law of Louisiana; and 
our courts have uniformly held, that all laws according preferences to one class 
of creditors over another, are to be construed strictly, as being in derogation 
of the general principle of our jurisprudence. It is from this consideration, 
that the history of the legislation of our State discloses but few alterations in 
the judicious system of privileges, which the code originally enacted. That 
— has become generally known to, and is thoroughly understood by the 

e. 
a ow the clause of the Act just quoted, breaks up and entirely discards the 
familiar order of privileges previously existing, and substitutes an order alto- 
gether novel, It accords the highest rank, to the privilege of a vendor, and to 

e claims of auctioneers and others, who sell the succession property, and the, 
next highest, to the widow or children of deceased persons. It postpones to these 
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those for funeral charges, law charges, expenses of the last illness, SUCCESSION OF 


a the like, which the law, in a spirit of salutary wisdom, and eae a 
humanity, has hitherto held most sacred. That chapter of the Code which a 


treats of “the order in which privileged creditors are paid,” becomes virtually 
abrogated :—and this important change in the system of our laws, is sought te 
be effected by an Act, the title of which discloses not the slightest clue to the 
object, and inevitable consequences of its provisions,—under an Act “ to pro- 
vide a homestead for the widow and children of deceased persons.” 

In the case before the Court, express provisions of law are directly overturned, 
and repeated decisions of the Supreme Court disregarded, by giving effect to this 
statute. The Code positively declares, that the privilege of a vendor, “ yields 
to that of the owner of the house or farm for his rents,” C. C. 8230. And in 
Denistoun et al. v. Malard, the court held that the landlord’s lien is superior 
to that of the vendor. 2 Ann. 16. The judgment appealed from, adopting 
the order prescribed by the Act of 1852, directs that the opponent’s claim for 
rent be paid after the claims of certain vendors. Thus, it will be seen, that - 
the Article of the Code, and the decisions under it, are repealed by the Act of 
1852. Who would judge so from its title? 

Indeed, this statute abolishes and destroys that general principle of equity 
which has been spoken of; that “‘the property of the debtor is the common 
pledge of his creditors.” C. C. 8150. Under its clauses, the property of the 
debtor ceases to be bound for his debts after his death. The principle of the 
civil law, gui s’oblige, oblige le sien, a principle which has been regarded as 
dictated by. conscience,—non scripta, sed nata lex—is set at naught, and be- 
comes utterly inoperative. The property of the debtor is donated to his rela- 
tions, not bound to his ereditors. The widow Lanzetti is to receive $1,000 in 
money from the succession of her husband in honorem preteriti matrimonii ; 
and the common pledge of the actual creditors of the succession is irretrieva- 
bl ne. e 

The record in this case shows that the sum sought to be allowed to the 
widow, is made up in part, of the proceeds of the sale of the unexpired term 
of the lease of the premises belonging to the opponent. Thus the effect of the 
Act of 1852, in the present instance, would be to transfer the opponent’s pro- 
perty in the lease to the widow. 

It is submitted that this is an Act of spoliation ; that it is not a rightful exer- 
cise of Legislative power; and that the Legislature cannot violate thus, the ‘i 
right of personal property, and subvert natural right. It is against all reason = 
and justice to intrust the Legislature with the power to take the property of 
A, and give it to B. This is the doctrine, and indeed the language in 3 Dallas, 
Rep. 388. Calder et ux. v. Bull et uz. 

Chief Justice Marshall says: It may well be doubted whether the nature of 
society and government does not limit the legislative power, and whether the 
act of transferring the property of an individual without compensation to the 
public, (and @ fortiori to a private person), be in the nature of legislative 
power. Fletcher v. Peck, 6 Cranch, 87. 

So in Taylor v. Porter, the court deny the power of Government to take 
the property of one man and transfer it to another. If, under the power to 
legislate, the Legislature can take the property of A and give it to B, it is 
clothed with despotic power. 4 Hill’s N. Y. Rep.. 146. 

And again: In Varrick vy. Smith, Chancellor Walworth argues that in a 
State governed by a written Constitution like that of New York, if the Legis- 
lature should so far forget its duty and the natural rights of an individual as 
to take his private property and transfer it to another, without compensation 
and without benefit to the public, he would not hesitate to declare it an in- 
fringement of the spirit of the Constitution, and not within the general powers 
of the Legislature. 5 Paige Rep. 159. 

In Wilkinson v. Leland, 2 Peters 654, Judge Story, delivering the opinion of 
the court, said: ‘“‘ We know of no case in which a legislative act to transfer the 
property of A to B, without his consent, has ever been held a constitutional 
exercise of legislative power in any State in the Union. On the contrary, it 
has been constantly resisted as inconsistent with just principles.” 

So, in 1 Baldwin C. C. Rep. 223, it was held: that the Legislature had not 
the power to take the property of a man for private purposes without his con- 
sent. That if a law was clearly open to that objection, it would be a fatal one, 
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oF as it was opposed to every constitutional principle which protects the right of 


105 of the Constitution provides that “vested rights shall not be 
divested unless for purposes of public utility, and for adequate compensation 

ly made.” A right is said to be vested in a citizen when he has the 
power to do certain actions, or to possess certain things, according to the law 
of the land. 8 Dall. 394. When any one acquires private property, bona jide, 
he has a vested right in that property and in the enjoyment of all the frui 
revenues and profits issuing from it. To take away the right of the owner of 
a house, to receive the wy: to divest him of a vested right. 

It will thus be seen that the opponent relies not only on those general prin- 
ciples which limit legislative power in our country, but on the express restric- 
tion in the Constitution of our State. 

A statute which thus disregards important and salutary forms prescribed by 
the Constitution, and overturns a judicious and long established system of 
laws; which, while it affects the specious pretence of affording a humane pro- 
tection to poverty, in reality becomes the instrument of the grossest injustice and 
oppression; which sanctions spoliation and is subversive of natural right ; 
which transcends the limits of delegated authority and conflicts with sacre 
constitutional restrictions ;—such a statute, it is confidently believed, is not 
entitled to receive the favorable consideration of an enlightened judicial tri- 
bunal. 

Sumit, C.J. There is a familiar maxim which tells us a man should be 
just before he is generous. In conformity with it, we find in all systems of 
jurisprudence donations by debtors at the expense of their creditors dis- 
countenanced, and our Code contains express provisions to that effect. What 
however, testators were formerly unable to do themselves, a recent statute does 
for them, and the case at bar illustrates its practical working; the widow of 
the deceased taking $1000 out of the estate and leaving its numerous creditors 
unpaid. 

The entire funds of the estate amount to about $1800, and consist, with the 
exception of one or two small items, of the proceeds of sale of a small stock of 
dry-goods left at Lanzetti’s decease, in a shop leased to him by Mrs. Pontalba. 
She claimed the landlord’s privilege upon the price of these goods, but was 
defeated by the claims of the widow, and has appealed. 

It is contended by the appellant that the Act of 17th March, 1852, upon 

_ which the allowance of $1000 to the widow was made, is unconstitutional. It is 
suid to conflict with the Article 118 of the Constitution of 1845, which declares 
that “every law enacted by the Legislature shall embrace but one object, and 
that shall be expressed in the title.” An article in the satne words is found in 
our present Constitution. Art. 115. 

The title of the Act of 1852, is “an Act to provide a homestead for the 
widow and children of deceased persons.” 

Its provisions are as follows! 

Section 1. ‘That whenever the widow, or minor children of a deceased 
person, shall be left in necessitous circumstances, and not possess in their own 
right property to the amount of $1,000, the widow, or the legal representatives 
of the children, shall be entitled to demand and receive from the succession of 
their deceased father or husband, a sum which, added to the amount of pro- 
perty owned by them or either of them, in their own right, will make up the 
sum of one thousand dollars, and which said amount shall be paid in prefer- 
ence to all other debts, except those for the vendor’s privilege and expenses 
incurred in selling the property.” 

Sec, 2. “That the surviving widow shall have, and enjoy the usufruct of 
the money so received, from her deceased husband’s succession, during her 
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widowhood, afterwards to vest in and belong to the children or other descen- temo or 


dants of said deceased.” 

The argument is, that the object of the Act is not expressed in the title; 
that the Act provides for a donation of a sum of money to, and does not pro- 
vide a homestead for the widows and children of deceased persons. A home- 
stead, it is said, means according to lexicographers and in common parlance, 
the place of a mansion house; the enclosure, or ground immediately connected 
with the mansion; native seat; original place of residence ; the place of the 
house—and that from the French text, it is apparent the word was used in its 
true acceptation, the Act being thus styled “ Acte pour procurer une maison 
domiciliare.” It is also urged that there is nothing in the body of the Act 
which requires this sum of money should be invested in a homestead. 

We think the argument invokes an interpretation of the constitutional clause 
too rigorous and technical. If in applying it,-we should follow the rules of a 
nice and fastidious verbal criticism, we should often frustrate the action of the 
Legislature, without fulfilling the intention of the framers of the Constitution. 
That intention has been repeatedly the subject of judicial comment. It was 
mainly to prevent that loose legislation which disgraced our statute books. As 
was remarked by the court in Walker v. Caldwell, 4 Annual 298, “The title of 
an Act often afforded no clue to its contents. Important general provisions 
were found placed in Acts private or local in their operations; provisions con- 
cerning matters of practice or judicial proceedings were some times in the 
same statute with matters entirely foreign to them; the result of which was 
that on many important subjects the statute law had become almost unintelligi- 
ble, as they whose duty it has been to examine, or act under it, can well testify. 
To prevent any further accumulation to this chaotic mass was the object of the 
constitutional provisions under consideration,” In carrying out this intention, 
as we are bound to do, our enquiries should be, whether in the particular case 
there has been a substantial compliance by the Legislature with the command 
of the Constitution, according to its fair and reasonable intendment. 

Thus construed, the Article has not, in our opinion, been violated in the pre- 
sent case. The title of the Act suggests as its object or subject-matter the 


provision of a homestead for the widow and minor children of deceased per- 


sons. The body of the Act provides for the pecuniary means by which 4 
homestead or the comforts of a home may be acquired. The title of the Act 
does afford a reasonable clue to its contents, to wit: a provision for the domes- 
tic comfort of surviving widows and minor children. 

This statute certainly affects the antecedent law on the subject of privileges 
contained in our Code. But it does so by creating an entirely new class of 
privileges for which the Code made no provision; and we do not think that 
under the constitutional clause above referred to, it was necessary that this 
legal consequence should be indicated in the title. 

It is said the sum allowed to the widow is made up in part of the proceeds 
of the sale of the unexpired term of the lease of the premises belonging to 
Mrs. Pontalba, and that thus the effect of the Act of 1852, in the present 
instance, would be to transfer the opponent’s property in the lease to the 
widow. We have not before us the particulars of this sale of the deceased’s 
interest in the lease. We infer that the vendee bought what was inventoried, 
the interest of the deceased in the unexpired term, and in buying it, took it 
subject to the obligations of paying the monthly rent. This was substituting 




































































































































i eS SUPREME COURT OF LOUISIANA, | 
woomsmox of one tenant for another. The value of the right of occupying the premises at 
Ms the stipulated rent was something that belonged to the tenant, not to the land- 
lord, and it was this right which we understand the purchaser as having bought 
and paid for. The price thus obtained was an asset of the succession. 

Much was said at bar and very forcibly, of the injustice and the anomalous 
character of the statute of 1852. But such considerations cannot control the 
decision of this controversy. The statute violates no vested right of the appel- 
lant, for her lease was made after the passage of the statute, and she therefore 
made her contract subject to it and to the contingency of the landlord's privi- 
lege being frustrated by the happening of the event in the statute contemplated. 

The same remarks apply to the claims of Barnett. 

Judgment affirmed, one-half of the costs of appeal te be paid by each of the 
appellant’s, Mrs. Pontalba and M. Barnett, Jr. 





Rosaseitta B. Mrs, Wife, &c. v. Exisma Crocker. 


The signature of the husband to the appeal bond is sufficient authority for the wife to appeal. 
& sale of property, for a fixed price, based on a calculation of interest greater than that allowed by 
law, where there is no fraud or error, will not be regarded as in violation of the usury law. 


PPEAL from the District Court of the Third Judicial District, Clarke, J. 
Purvis & Dugué, for appellant. Schmidt, for appellees. 

Bucnanan, J. (Voorntes, J., absent.) The appellee has moved to dismiss 
this appeal, on the ground that the appellant,a married woman, was not autho- 
rized by her husband to take the appeal; and we are referred, in support of 
this: motion, to an authorization of the husband, written, but not signed, at the 
foot of the petition of appeal. The husband has, however, signed the appeal 
bond,. which is tantamount to a formal authorization. 

The defendant purchased, on the 7th August, 1847, at Sheriff’s sale, in exe- 
cution of a judgment against the plaintiff, three lots of ground with the im- 
provements thereon, for the price of fourteen hundred dollars, cash. The 
plaintiff and her family were residing on the property at the time of the She- 
riff’s sale, and continued to reside there afterwards. There appears to have 
been an understanding,.or verbal agreement, between the parties; at the time 
of the purchase by defendant, that he would reconvey the property to plaintiff 
upon her reimbursing to him the purchase price. But this agreement was 
never reduced to writing, and was consequently not in such a shape that it 
could have béen enforced by process of law. In this state of things, the par- 
ties continued for a number of years, the plaintiff holding the title and paying 
taxes and insurance on the property; and the defendant living there, without 
paying any rent, but making two payments to defendant, one in 1848, and the 
other in 1851, amounting in the aggregate to one thousand dollars. At length, 
on the 12th of June, 1852, the defendant subscribed a writing, which commen- 
ces with these words : “Lots bought at Sheriff's sale, Florence v. Mrs. McMillen, 
on Jersey street, 7th of August, 1847, for $1400. Said lots I allow to be re- 
deemed according to the following statement, when fully complied with.” Then 
follows a detailed account current and interest account, comprising, on the debit 
side, the various sums; in the order of their dates, paid by the defendant for 
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the purchase of the property, and for taxes, insurance, &c., and also money 
given by defendant for one J. High; on the credit sid¢, the two payments, 
personally made as aforesaid by plaintiff to defendant, and the proceeds of one 
of the three lots which had been sold a few days before by defendant to 
another person. The interest is calculated throughout at the rate of ten per 
cent. The account concludes as follows : 

“$872 96—the true balance this 12th June, 1852. June 12th, cash paid, 

$550—including Jefferson city warrants. 
“Errors excepted. 
“ Signed duplicate. 
“KE. Crocker. 
“J. P. McMinuan.” 

On the same day, the parties (plaintiff being assisted and authorized by her 
husband) passed a notarial act of sale, referring to the above private writing, 
and in consumation of the same, by which notarial act the defendant con- 
veyed to plaintiff the two lots, 4 and 5, with the improvements, for the conside- 
ration expressed in the settlement made between tie defendant and the husband 
of plaintiff; who gave her note, authorized by her husband, to her own order, 
at six months, for three hundred and thirty dollars, balance due in settlement. 

The object of the present suit is, to have the note of three hundred and thir- 
ty dollars canceled, and to recover from defendant the difference between ten 
per cent. and eight per cent. interest, as usurious. Plaintiff alleges fraud and 
error; that her husband (from whom she is separated in property) was not 
authorized to make the settlement of the 12th of June, 1862, and that defen- 
dant was bound to reconvey to her lot numbered 3, or its value, as included in 
the property bought by him at Sheriff’s sale. 

It appears to us that this case does not come within the statute of 1844, 
chapter 25, which fixes the maximum of conventional interest in this State, at 
eight per cent., and authorizes an action for the repetition of a higher rate of 
interest when already paid, within twelve months from the time of such pay- 
ment. The settlement between plaintiff’s husband and defendant, is the only 
legal proof of the contract for the resale of the property alleged by the peti- 
tion ; and this document stipulates, as the price of the sale, a certain sum paid 
or payable in a certain manner. 

There is no evidence that plaintiff had ever bound herself unconditionally to 
purchase the property. Unless she did so, the property was at the risk of 
Crocker, and the maxim is, “res perit domino.” Crocker being owner, had 
the right to fix any price he pleased upon the property. In fixing the price, 
Crocker thought fit to enter into a calculation based upon an assumed interest 
for the use of money, higher than that allowed by law. But the elements of 
the calculation are unimportant. The result is a sum, which one party agrees 
to give, and the other to receive, as the price of property belonging to the 
latter. 

Under these circumstances, and in the total absence of proof of fraud and 
error as alleged, we do not think the plaintiff entitled to the relief that she 
asks. Neither does it appear proper to reserve, as has been done by the judg- 
ment appealed from, a right'to plaintiff of instituting another action for the repe- 
tition of usurious interest. The view that we have taken of this contract, is 
inconsistent with such a remedy. It was not a loan upon interest, but a sale ; 
and the enjoyment of the property by plaintiff, without the payment of rent 
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during five years, was certainly worth much more to her, according to the evi- 
dence, than the augmentation of the price caused by.a calculation of interest 
upon moneys advanced. We would therefore, had an amendment of the judg- 
ment been asked for by the appellee, have amended the judgment of the Dis- 
trict Court in this particular. But no such application being made, the judg- 
ment must be affirmed as it stands. 
Judgment of the District Court affirmed, with costs in both courts. 





Succession or Mrs. M. E. Scort, Wife of Witt1ram B. Haypen. 


The amount due for rent on a lease executed during the community, is a debt of the community, and 
the lessor has a right to demand an account from the administrator of the deceased wife. 

The registry of a judgment obtained against the husband, after the death of the wife, does not cre- 
ate a mortgage on the share of the deceased wife in the real estate of the community—but it does 
on the husband's share, 

And a mortgage on the husband’s share cannot be canceled in a proceeding in which the judgment 
creditor is not represented. 


PPEAL from the Sixth District Court of New Orleans, Zea, J., presiding. 
D. N. Hennen, opponent. Cotton & Dorsy, for appellant. 

Stmett, C. J. (Voornies, J., and Bucnanan, J., absent.) Hennen’s lease 
to Hayden being executed during the existence of the community between 
Hayden and his wife, the indebtedness for rent was an indebtedness of the 
community, and Hennen being its creditor, had a right to demand an account 
from the administrator of Mrs. Hayden’s succession, and to scrutinize that ac- 
count when rendered. 

The judgments held by Hennen were obtained in suits against Hayden alone, 
after Mrs. Hayden's death, and we think with the District Judge, that their 
registry did not create a judicial mortgage upon the share of Mrs. Hayden’s 
succession in the real estate belonging to the community. It did, however, 
upon Hayden’s share ; and as the order canceling the mortgage on that share 
was made in a proceeding in which Hennen was not represented, and to which 
he was not even constructively a party, we think the court did not err in re- 
scinding that order. 

Considering the value of the estate of the deceased, we think the court did 
not err in reducing the administrator’s charge for counsel fees. 

We also find no error in refusing Hayden commissions as administrator in 
this contest between him and a creditor of the community, because the estate 
of the wife is insolvent, and Hayden is personally bound to this creditor for 
the whole debt. ‘ 

Considering the mode in which Hayden has blended his personal and official 
interests and relations, we think the court did not err in its apportionment of 
the expenses. 

Upon the whole, we find no error in authorizing a reversal, and the judg- 
ment is therefore affirmed, with costs of appeal to be paid by the appellant. 

Rehearing refused. 
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James Ross et al. v. Jonn W. Crocker et al. 


Where some of the members of a corporation have been excluded by others from their rights and 
privileges as corporators; in an action to be restored to the enjoyment of those rights, the corpor- 
ation must be made a party to the suit—and the court should so order and not dismiss the action. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

Sage, for plaintiffs and appellants. Hunton & Bradford, for Crockett. 
Roselius, for Christian Congregation. 

Ocpen, J. The plaintiffs set forth in their petition that they, together with 
four of the defendants in the case, are the only lawful members of a corpora- 
tion, created in pursuance of an Act of the Legislature of 80th April, 1847, by 
notarial act in which the objects of the corporation are expressed, and by 
which they are denominated as the “Elijah Steel Church.” They represent 
themselves to be a majority of the corporators, and charge that the four defen- 
dants who are associated with them, constituting a minority, have illegally 
assumed in conjunction with one H. N. MeTeyre, to appoint certain others of 
the defendants as members of the corporation in the place and stead of the 
petitioners, thus conspiring to deprive the petitioners of their legal and equita- 
ble interest in the property belonging to the Church, and that the defendants 
thus assume to themselves all the powers and rights of the corporation, have 
made a sale of a lot of ground on which it was contemplated to erect the Elijah 
Steel Church, and on proceeding to locate the Church in a different place, and 
out of the parish. The object of the suit, is to have that sale declared null 
and void, to have themselves with the four defendants associated with them in 
the original Act of incorporation, declared to be the only legal corporators, and 
to enjoin the other defendants from further interference with the business or 
concerns of the corporation. The Christian Congregation, another religious 
congregation, to whom the lot was sold, were made parties defendant, and on 
their exception that the Elijah Steel Church in its corporate capacity, was not 
before the court, the suit was dismissed as regards them. The other defendants 
filed no exception, but the court below, after hearing the case on its merits, 
dismissed the petition on the ground that the issue involved affected the fran- 
chises of a corporation and that therefore no judgment could be rendered be- 
tween the parties, without making the corporation as such a party to the suit. 

The position assumed by the appellant’s counsel, that the right to enjoy the 
franchises and privileges of a corporation, is a personal right, which may be 
enforced and which gives rise to a personal action against one who disturbs 
that right {s indispensible, but it does not seem to us to affect the question, 
whether the corporation is a necessary party to the suit, to enable the court to 
grant the specific relief prayed for by the plaintiffs. The action is not one for 
damages for a wrongful and illegal act, but is in the nature of relief sought to 
be obtained by the interposition of the equitable powers of the court. The 
right in question, is one of those which is usually enforced by a writ of man- 


damus, on the ground that there is no legal specific remedy, and when the act ° 


must nécessarily be done by the whole corporation and not by classes or indi- 
vidual members, the writ must be directed to the whole corporation—a mere 
disturbance by others of the rights of a corporator, although it would give 
rise to an action for damages, would not be a proper ground for a mandamus, 
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SUPREME COURT OF LOUISIANA, 
the object of which, is to restore the corporator to his office, from which he 
could only have been ejected by an act of the corporation itself. Angel & 
Ames on Corporations, 566, 584. 

Where a mandamus was issued ordering a corporation to command certain 
persons to do an act, it was quashed as absurd, on the ground that it should 
have commanded the corporation to do it. 

Those rules applicable in cases of mandamus, are referred to for the purpose 
of showing that when the remedy is sought by a proceeding which is analogous 
to a bill in chancery, that the corporation itself in its capacity as such, is an 
essential party to enable the court to pass a decree to restore the plaintiffs. 
No judgment except one ordering the corporation to restore them would be of 
any avail to the plaintiffs, and such a judgment could not be rendered as the 
corporation is not a party to the suit. 

When the writ of mandamus is resorted to, for the purpose of restoring a 
corporator to his office, it is required that the writ should be directed to the 
corporation, not only in their proper names, but in their proper capacity, and 
that the application should state that capacity, for the same reason it is not 
sufficient that all the members of the corporation are before the court as parties 
in their individual capacities, either as plaintiffs or defendants. No decree can 
be rendered which will be binding on the artificial person, and if it could, it 
would be destructive of that great object of an incorporation, which Judge 
Marshall declared to be to bestow the character and properties of individuality 
on a collection and changing body of men. 

‘We agree with our brother Judge of the court below, that it was necessary the 
Elijah Steel Church in its corporate capacity, should be made a party to the suit, 
but we think he ought in the exercises of the ample powers appertaining to a court 
of equity, to have directed the plaintiffs to bring in the Elijah Steel Church as a 
party, which could be done in the name of any one of the plaintiffs, the right 
being common to them all. Itis an established rule in courts of equity to 
require all the parties concerned in interest to be brought before them, in order 
that the matter in dispute may be finally determined. 10th Wheat. 152. And 
a want of parties is not necessarily fatal even at the hearing, but the case may 
be ordered to stand over to make further parties. West v. Randall, 24 Mason’s 
C. C. R. 181. 

As none of the defendants but the “ Christian Congregation” filed an excep- 
tion, on the ground of the want of necessary parties, we think the court below 
erred in dismissing absolutely the plaintiffs’ petition, except as regards the 
“Christian Congregation,” and although the exception was not filed by the 
“ Christian Congregation” in limini litis, yet as the plaintiffs did not avail them- 
selves when the plea was filed, of the right they would have then had, to 
obtain leave to cite the party then not before the court, and without whom no 
judgment could be rendered. We think the judgment of dismissal in favor of 
the Christian Congregation ought not to be disturbed. 

It is therefore ordered and adjudged, that the judgment of the court below 
in favor of the “ Christian Congregation,” on their exception be affirmed, and 

_ that the judgment in favor of the other defendants be reversed and the case 
remanded to the court below, with leave to the plaintiffs or any one of them to 
cite the Elijah Steel Church before the court as a party defendant, and that 
the costs of the appeal be paid, one-half by the defendants as to whom the case 
is remanded, and the other half by the plaintiffs. 





Joun P. Watworrs et al. v. Wittiam HENpERson. 


It is settled at the common law, that service on all the members of a commercial firm individually, 
is necessary to bring the parties into court, whether the institution of the suit was before or after 
the dissolution of the partnership. 

In an action against the members of a commercial partnership, where only one member was served 
with process, and the attorney employed by him appeared for the defendants generally, and 
judgment was rendered against all of the defendants—Held : That such a judgment in Mississippi 
was regular, and could only be inquired into by the defendants who were not served with process 
making affidavit of that fact, and that they never employed the attorney, and on showing also 
that they had a good and legal defence to the action of which they might have availed themselves 
if notice had been given. ‘ 


PPEAL from the District Court of the parish of Carroll, Perkins, J. 
Stacy & Sparrow, for plaintiffs. Short, Parham & Caldwell, for defen- 
dants. 

Ocvex, J. The first point made by the defendant, who is also appellant in 
the cause, is that with respect to the judgment against him in the Circuit Court 
of Warren County, Mississippi; neither the judgment nor the note upon 
which it was rendered, have validity against him, because the note which 
purports to have been executed by John Henderson & Co., was so executed 
without any authority from defendant, and not for any consideration relating 
to the business of the firm of which defendant was a member. This defence 
” we cannot inquire into, unless the ground next set up is maintained, which is, 
that the judgment so rendered was null and void, because no writ or citation 
in the suit was ever served on him, nor was any counsel authorized by him to 
defend the suit, and we will therefore consider that question first. 

The defendant was the partner of John Henderson, on whom the writ was 
served, and he was sued on an obligation signed with the partnership name of 
John Henderson & Co, The partnership was a commercial one, and the She- 
riff returned as to the defendant, William Henderson, that he was not found. 
The rule of practice at common law, and as settled in the State of Mississippi: 
is different from ours. The service on all the members of a commercial firm 
individually, is necessary to bring the partners into court. 4 Smedes & Mar- 
shall, 665, 666. 1st Howard, 530, 531. The partnership was dissolved at the 
institution of the suit, and even under our laws, the service on John Hender- 
son, would not have been notice to the defendant, but a plea was filed by coun- 
sel in the name of the defendants generally, the effect of which it becomes ne- 
cessary to determine. The obligation sued on, was a negotiable note in favor 
of the Planters’ Bank of the State of Mississippi, for $5,300, executed by John 
Henderson & Co., with four other obligors, who bound themselves jointly and 
severally in favor of the bank. The attorneys for the defendants filed a plea, 
stating “the said defendants come and defend the wrong and injury,” &c., 
which plea was afterwards withdrawn, and judgment by default taken against 
all the defendants. In Mississippi, a plea entered in that form, is held to be a 
good appearance for all the defendants and, on being withdrawn, a judgment 
is regularly rendered, binding all the parties defendant as well those on whom 
the process was not executed, as on the otherson whom it was. 4 Howard’s 


44 





SUPREME COURT OF LOUISIANA, 
Miss, Rep. 342. 5 Howard’s Miss. Rep. 525. Such being held to be an ap- 
pearance for all the defendants by the laws and practice of the State where the 
judgment was rendered, the same effect must be given to it by our courts. 

An attorney being a sworn officer, his authority is always presumed, and 
the judgment rendered against the defendant in Mississippi, is regular on the 
face of the proceedings; but as the defendant has denicd on oath that he ever 
authorized counsel to file a plea for him, it remains to be considered how far 
the presumption of law in favor of the authority of an attorney, is weakened 
or destroyed by the affidavit of a defendant not served with process, that he 
never authorized the appearance for him by counsel. If the partnership had 
not been dissolved when the suit was instituted in Mississippi, there would be 
much force in the argument of the counsel for the appellee, that as the suit 
was on an obligation contracted by the firm, one partner had authority to em- 
ploy counsel to represent all the members, and that all would be equally bound 
by a plea filed on behalf of the firm; but the partnership being then no longer 
in existence, without special authority, one partner could not represent another 
by employing counsel to make an appearance for him, when he was not served 
with process, so as to bring him into court. The appearance, however, of an 
attorney, although not authorized, it has been held, is a good appearance to the 
court, and the judgment is regular, leaving to the defendant his remedy against 
the attorney for damages. 1 Salk. 86. Jackson v. Stewart, 6 Johns. 84. But 
when the defendant makes affidavit that he never employed the attorney, and 
no process has ever been served on him, if he can show that he had a good 
and legal defence to the action of which he might have availed himself, if he 
had been served with notice, he has a right in equity té interpose that defence, 
as it would be contrary to right and good conscience that the plaintiff should, 
under such circumstances, execute his judgment. The judgment is not null 
and void by reason of the want of authority of the attorney who filed the 
plea, but, as in the case of a judgment rendered on the false return of a She- 
riff that he had served the process on the defendant, the judgment is still regu- 
lar, leaving to the party his action at law against the officer for damages, and 
his right in equity to enjoin the execution of the judgment establishing a meri- 
torious defence. Cox v. Nichols, 2 Yeates, 546. 

We have, therefore, examined the evidence, to ascertain whether the defen- 
dant had, at the time the judgment was made, any legal or equitable defence 
to the action. The note on which the judgment was rendered, was given in 
renewal of another note drawn by John Henderson & Co. to the order of Tho- 
mas J. Green, and discounted by the Planters’ Bank for Briggs, Lacoste & Co., 
of Natchez, on their endorsement. It is immaterial whether the note was given 
to Green for an indebtedness to him of the firm of John Henderson & Co., or 
whether it was thus executed for the accommodation of Green, as would seém 
most probable from the fact, that when it was taken up by the note given in 
renewal on which the defendant was sued, the name of Green is first signed 
to the note, and from other evidence. Conceding that to be the fact which 
would be our conclusion from the evidence, and that the name of the partner- 
ship was expressly used by one of the partners without authority in business, 
not relating to the firm, yet the rule is undoubted, that the firm are bound joint- 
ly to any bona fide holder of a note or bill of exchange which has been drawn, 
accepted or endorsed by any of the partners in the name of the firm. The 
original note was that of John Henderson & Co., which went into the hands of - 


























































Briggs, Lacoste & Co. in the usual course of business, and was discounted by 4 woarm 
the bank, and the note given in renewal was equally binding on the firm. HENDERSON pal 
We are therefore of opinion, that the defendant had failed to establish any "a 
legal or equitable defence which would authorize a court of equity to relieve 4 
him from the effect of a judgment regular on its face, on the ground that the 
attorney who made an appearance for him, was not authorized to do so. 

As the suit is on the judgment, and the note was not proscribed when the 
judgment was rendered, the plea of prescription against the note cannot avail 
the defendant. 

It is therefore ordered, that the judgment be affirmed with costs. 


T. O. Srark, Receiver, v. Burke, Warr & Co. et al. 


The charter of a bank determines the powers of the directors and as regards the corporation the 
rights of the public. os 

The charter of a bank and the subscription constitute a contract between the corporation and its ' 
stockholders by which their mutual rights and obligations are fixed, and directors have no power 
to change it without the consent of the stockholders; and as by the amendatory Act of in- 
corporation of the Atchafalaya Bank in 1836, it was provided, that the balance of its stock on 
each share should be paid on the first Monday in March, 1838; wnless otherwise ordered by the 
Directors, to be paid at longer periods of time, or in less proportions at different times, and as 
the Directors did not prolong the payments or change the proportions before the first Monday 
in March, 1838, their control after that date ceased, and each stockholder was on the first Mon- Eh 
day in March, 1838, the debtor of the corporation for the whole amount of his subscription. oa 

Under the Act of 1842, commissioners we:ie appointed to take charge of the assets and to liquidate 
the affairs of the Atchafalaya Bank, and all judicial proceedings by its creditors against the cor- 
poration were stayed. The duties of the commissioners, in all matters not specially provided for 
were assimilated to those of syndics of insolvent estates, and the proceedings were to be the same 
as those in cases of voluntary surrender by individuals. eld: that although the creditors could 
not sue the cerporation, nor sue the stockholders directly, yet they had the right to compel the com- 
missioners to sue the stockholders; therefore, a commissioner can not in reply to the plea of pre- - te 
scription set up by a stockholder avail himself of the rule, contra non valentem agere, non cur- 
rit prescriptio. 

The Act approved March 14, 1839, entitled “‘an Act to relieve such of the banks of this State, whose 
charters may have been forfeited by a suspension of specie payments, from such forfeiture,” must 
in order to be operative, have been accepted by the stockholders, or at least a majority of them. = 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
ai P. E. Bonford, and Elmore & King, for plaintiff. 

E. Briggs, M. M. Cohen, Robert Mott, H. H. Strawbridge, FE. Rawle, Clarke . 
& Bayne, for defendants and appellants. 

Stet, C.J. In June, 1849, the Receiver of the Atchafalaya Bank instituted 
the present action against a number of its stockholders. Exceptions were plead- 
ed, which were disposed of by the decisions of the Supreme Court, reported in Ss 
5 Annual, 741. The case having been remanded for further proceedings, has 
resulted in a judgment against the defendants, for a contribution on the shares £ 
held by them at the date of the insolvency of the bank. From that judgment 
a portion of the defendants have appealed. . ; 

By the original Act of incorporation, the whole stock was to be paid in as early il 
as Ist January, 1839; but by an amendatory Act in 1836, it was provided that . 
the stock of said company shall be paid in the following manner, to-wit: ten 
dollars on each and every share on or before the first of April, 1836, and five 
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; .. _ dollars on each and every share on the first Monday of each succeeding month 
until fifty dollars on each share shall have been paid. The balance of fifty 
dollars on each share shall be paid as follows: twenty-five dollars on each share 
on the first Monday in March, 1837, and the balance on each share on the first 
Monday in March, 1838, unless otherwise ordered by the Directors, to be paid 
at longer periods of time, or in less proportions at different times, and no secu- 
rity for stock shall be required. 

The authority conferred on the directors to prolong the payments or change 
the proportions was not exercised before the first Monday in March, 1838. We 
are of opinion that after that date their control ceased; and consequently 
conclude that on the first Monday of March, 1838, each stockholder was the 
debtor of the corporation for the whole amount of his subscription. The char- 
ter and the subscription constitute a contract between the corporations and its 
stockholders. By this contract their mutual rights and obligations are fixed, 
and the directors have no power to change it without the consent of stock- 
holders. It is to the charter also that reference is to be made to determine the 
rights of the public; and consequently we are of opinion that as between 
creditors of the bank and its stockholders the whole amount of their subscrip- 
tions is to be considered as having become due on the first Monday of March, 
1838; as constituting on that day a debt due by each stockholder to the cor- 
poration. See Brown v. Union Insurance Company, 8 Annual, 183. Angell & 
Ames on Corporations, 474. Baltimore Turnpike Co. v. Barnes, 6 Har. & 
John. 57. 

The question then presents itself whether this liability is barred by the pre- 
scription of ten years, which a number of the stockholders have pleaded. 

We entertain no doubt that the plea would be tenable if the original rela- 
tions between the corporation and its stockholders had subsisted. As soon as 
the debt matured, it was an obligation which the corporation had a right to 
enforce by suit, and the prescription of ten years began to run against the cor- 
poration, the creditor of the debt due. This is settled in our jurisprudence by 
the case of Brown, just cited, and the doctrine appears to be the same in our 
sister States. See Angell & Ames on Corporations, 474. Baltimore Turnpike 
Company v. Barnes, 6 Har. & John. 57. 

But it is said that prescription was suspended by events which subsequently 
occurred. The circumstances referred to are as follows: In 1842, judicial pro- 
ceedings for a forfeiture of the charter were instituted by the State, which 
resulted in a decree of forfeiture in March of that year. Under the Act of 
1842, commissioners were immediately appointed to take charge of the assets 
and liquidate its affairs, and all judicial proceedings by its creditors against the 
corporation were stayed. The powers and duties of those commissioners, in 
all matters not specially provided for,.were assimilated to those of syndics of 
insolvent estates, and the proceedings were .to be the same as those in case of 
voluntary surrenders by individuals, Sec. 24, Act of 1842, p. 146. Now it is 
said that under this legislation it was the duty of the commissioners to take 
charge of the assets of the bank, convert them into cash and pay off the debts ; 
that if there was a surplus, they were bound to hand over the same to the 
stockholders; that if there was a deficiency, they were bound to call upon the 
stockholders to pay up their arrearages of stock to an amount sufficient to 
meet that deficiency ; but that until such deficiency was so ascertained, fio suit 
could have been maintained against the stockholders by the commissioners, 
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and that the creditors themselves were prevented from suing the stockholders 
by the stay of proceedings. Under these circumstances the plaintiff invokes 
the benefit of the rule contra non valentem agere, non currit prescriptio. 

It is true that after the stay of proceedings, creditors could not sue the cor- 
poration, nor could they, themselves, sue the stockholders. Gas Light Com- 
pany v. Bennet, 6 Annual, 456. But they had a right to compel the commis- 
sioners to enforce the liability of all debtors of the corporation; they could act 
through the commissioners: ib. 

Then the only remaining question is, could the commissioners, if requir- 
ed by creditors, have immediately sued the stockholders for the amount due 
on their stock ; or, on the contrary would the stockholders have had aright 
to say, although the creditors of the bank, whom you represent, are unpaid, 
they must wait until you have first collected all the other debts and ex- 
hausted all the other property of the corporation, and when you have thus ascer- 
tained the deficiency, then only and to that extent can you sue and compel us 
to pay? 

We think the stockholders could not have been permitted thus to resist a 
suit brought by the commissioners at the instance of creditors. The commis- 
sioners could have successfully replied—the money you promised to-bring into 
the bank, and upon the promise of which creditors trusted the bank, is long 
since due—the creditors have a right to immediate payment—you have no 
equity to turn them over to a recourse upon other debtors of the bank—pay 
what you owe, and wait for your reimbursement out of the other assets as we 
may be enabled to realize them. 

For these reasons, we are of opinion that the plea of prescription should 
have been maintained. This plea, however, has only been made by the follow- 
ing parties appellant, namely: the Commercial Bank, Simon, Turner & Ren- 
shaw, Landis, Hubbell, Watt, Nichols, Reed, the executors of Whitney, Stan- 
ton, Burke, Watt & Ov., Harrod, U. 8S. Bank of Pennsylvania. Ellicott & Co. 
v. Burthe 

The appellants who have not so pleaded, are Martin, administrator of estate 
of Moore, Caldwell, Hall, and the Consolidated Association. 

Martin is the only one of the four last named appellants who has offered 
any argument here in support of his appeal. He relies upon prescription, but 
has not pleaded it. The only other point which he has presented in his brief, 
is his right to be relieved under the second section of the Act approved March 
14, 1839, entitled “‘an Act to relieve such of the banks of this State whose 
charters may have been forfeited by a suspension of specie payments from such 
forfeiture,” which Act he alleges was accepted by the bank, and by Moore, 
whose estate he represents, and who was a stockholder for forty shares, on 
which fifty dollars only had been paid. He has not directed our attention to 
any evidence showing that this Act was accepted by himself or any of the 
stockholders of the bank. We are of opinion that without such an acceptance 
by the stockholders or at least a majority of them, the Act in question was in- 
operative to change the charter of the corporation by reducing its capital, even 
supposing such to have been the intention of the legislature. In the case of 
Hepburn v. The Commissioners of the Exchange Bank, the acceptance of the 
Act of 1839, was admitted. 

Another appellant is J. Z. Riddell, whose claim as a holder of certain notes 

of the Atchafalaya Bank, was rejected by the District Judge. We have con- 
























































































































































SUPREME. COURT OF LOUISIANA, 
sidered the reasons given by the District Judge, and are not prepared to say 
that the evidence authorized a different conclusion. 

It is therefore decreed, that the judgment of the District Court against the 
appellants, the Commercial Bank, Simon, Turner & Renshaw, Landis, Hubbell, 
Watt, Nichols, Reed, the executor of Whitney, Stanton, Burke, Watt & Co., 
Harrod, the United States Bank of Pennsylvania, and V. Burthe be reversed, 
and that there be judgment in favor of said appellants and defendants, the 
costs of the suit as to them in both courts to be paid by the plaintiff. 

It is further decreed, that as to the defendants and appellants, Martin ad- 
ministrator, Caldwell, Hall, and the Consolidated Association, the judgment 
of the District Court be affirmed, and that the said appallants pay the costs of 
their appeals respectively. 

It is further decreed as to the appellant Riddell, that the judgment rendered 
against him by the District Court be affirmed, and that he pay pay the costs of 


his appeal. 


Same Case. 


When a judgment has been rendered by the Supreme Court, it is too late to plead in the interval 
between the day on which it was rendered, and that on which it becomes final, prescription 
under Art. 902 C. P. 


LIDELL, C. J. Judgment having been rendered in this cause in the court 
below, against Caldwell, and affirmed by this court, he applied after one 
decree was rendered, and before three judical days had expired for leave to 
file a plea of prescription, the proof of which, as he contends, “ appears by the 
mere examination of the record,” and presents a case under the Article 902 of 
the Code of Practice. We refused to entertain the application er parte, and 
directed counsel to take a rule to show cause. The appellee contends that the 
plea comes to late, and this is the question we have to determine. The point 
is novel, and we have given it a careful consideration. 

It is said in Article 3427 of our Code, which is taken from the Napoleon Code, 
prescription may be pleaded in every stage of a cause, even on the appeal, but 
it ought to be pleaded expressly and specially, before the final judgment. The 
French text uses the words—en tout état de cause—arant le jugement déjfi- 
nitif. C 
The Article 346 of the Code of Practice is as follows: Peremptory excep- 
tions, founded on law, may be pleaded in every stage of the action, previous to 
the definitive judgment; but they must be pleaded specially, and sufficient 
time allowed to the adverse party to bring his evidence. The French text, of 
which the English is an awkward translation, is in these words: Les excep- 
tions péremptoires qui concernent le droit, peuvent étre alléguées, en tout 
état de cause, avant le jugement définitif; mais elles doivent étre opposées 
spécialement, et assez 4 temps pour que la partie adverse puisse faire la preuve 
contraire, s’il y a lieu. 

The Article 902 of the same Code is as follows: Although, in general, par- 
ties before the Supreme Court are not allowed to plead other matters than 
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those which were before the inferior court, nevertheless it may depart from 
this rule when the exception taken is one of those which may be pleaded at 
any period of a cause, and the proof of it appears by the mere examination 
of the record. Thus prescription may be pleaded before the Supreme Court 
when the proof of it appears on the face of the proceedings in the lower court. 
But the party to whom it is opposed, shall have the privilege of demanding 
that the cause be remanded for trial upon that plea. 

In the same Code are the following Articles: The judgments rendered by 
the Supreme Court'shall be final, and the clerk shall deliver a copy to every 
person requiring it after three judicial days have elapsed from the rendering of 
the judgment. Art. 911. In the interval between the day on which the judg- 
ment is rendered, and that on which it becomes final, a party dissatisfied with 
the judgment, may apply to the court for a new- hearing in the cause, and for 
this purpose shall present a petition, in which he shall state substantially the 
reasons for which he thinks the judgment erroneous, and shall cite the autho- 
rities in support of his opinion. 

The argument of the plaintiff in the rule is, that he is entitled to file a plea 
of prescription in this court at any time before final judgment, and that, as a 
decree of this court is not a final decree until the expiration of three judicial 
days from its rendition, therefore his plea is seasonably offered. 

The argument of the applicant would be unanswerable, if he were right in 
his construction of the words “final judgment,” “ jugement définitif,” as used 
in the two Codes, in speaking of the plea of prescription. But in this lies the 
error. 

The words “ final judgment,” and “jugement définitif” are used in different 
senses in the Code of Practice. In one sense, a judgment is said to be final, 
when, if rendered in the District Court, it has received the signature of the 
Judge; or, if rendered in this court, it has been closed by the lapse of three 
judicial days from its rendition. But there is another sense in which it is 
also used, and that is in contradistinction to an interlocutory judgment. This 
definition is expressly given in the Code of Practice. “ Interlocutory judg- 
ments do not decide on the merits, they are pronounced on preliminary mat- 
ters in the course of the proceedings.” C. P. 538. Definitive or final judg- 
ments (le jugement définitif ou final) are such as decide all the points in con- 
troversy between the parties. C. P. 538. Henee, in Art. 546, it is said, the 
Judge must sign all definitive or final judgments after three judicial days have 
elapsed ; and, in the subsequent chapter, a new trial is mentioned as one of 
the modes in which a definitive judgment (jugements définitifs) may be re- 
vised. 

It is in this latter sense, the expression final judgment, (jugement définitif,) 
must be construed in reference to the plea of prescription. This seems to us 
to result from the qualification of Article 346—assez a tems pour que la partie 
adverse puisse faire la preuve contraire. It is also the more reasonable con- 
struction, considered with reference to the convenient administration of jus- 
tice. The time of a court of justice should not be occupied with determining 
a cause on the general merits, only to reach the fruitless result of setting aside 
its decree, not because it is erroneous in the case presented, but because the 
litigant desires to present a new question which he might have presented be- 
fore. It imposes, too, for the expense and delay upon the adversary, and 
conflicts with the spirit of the maxim, interest rei-publice ut sit finis litium. 
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SUPREME COURT OF LOUISIANA, 
4 The practice which the applicant desires to establish, would lead to serious 
i eT At. inconvenience, especially in country causes, for the hearing of which only a 
limited time is assigned, at a stated period, once a year. 
It is proper to add, that the provisions of our Code on the subject of rehear- 
ing, were clearly framed for the purpose of affording the court an opportunity 
of correcting an erroneous judgment, not for the purpose of raising new issues 


under new pleas. See also Duranton, vol. 21, p. 189. 
Leave to file plea refused, at cost of applicants. 


Same Case—On Reweartnc GRANTED To Exuicorr & Co. 


LIDELL, ©. J. It is ordered, adjudged and decreed, that the judgment of 

the District Court against the appellants, Z. 7. Ellicott & Co., be reversed ; 

that there be judgment in favor of said appellants and defendants; the costs 
of the suit, as to them in both courts, to be paid by the plaintiff. 


Same Case—On_ Reuearine. 


LIDELL, ©. J. The court having reconsidered this case, and being of 
opinion that its former judgment should not be disturbed, except as to 
Harrod, Stanton, the succession of Landis, and the sucession of Whitney, as 
to whom the court is of opinion that the cause should be subjected to further 
investigation. 

It is therefore ordered, that as to the following appellants, to wit, the Com- 
mercial Bank, Simon, Turner & Renshaw, Hubbell, Watt, Nichols, Reed, Burke, 
Watt & Co.,. the Bank of the United States, Burthe, Ellicott & Co., as to 
whom a rehearing was granted, the judgment of this court rendered at the 
December term, 1853, remain undisturbed. 

And it is further ordered, that as to the appellants following, to wit, the suc- 
cesson of Landis, Stanton, succession of J. P. Whitney, and Charles Harrod, 
the judgment rendered by this court, and by the court below, be reversed, and 
that this cause, as to them, be remanded for a new trial, and for further pro- 
ceedings according to law ; the plaintiff paying, as to said last named persons, 
the costs of the appeal. 
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S. Henperson v. C. E. Wucox. 


The views expressed in the same case, by the late Supreme Court, in 2 Ann. 502, maintained. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 
J. M. Elam, for plaintiff and appellant. G. S&. Lacey and (0. Ratliff, for 
defendant. 

Suwe.t, C.J. The object of this suit was to restrain the execution of a 
judgment obtained by Mrs. Wilcox v. Henderson, which was affirmed by the 
Supreme Court, as reported in 7th Robinson, 348. A similar attempt was un- 
successfully made in a former case. See 2 Ann. 502. 

There was judgment dissolving the injunction, and the plaintiff has appealed. 
We think the dissolution was proper, and refer to the views of the court in 2d 


Ann. 502. 
The appellee has asked damages for a frivolous appeal. There are circum- | 
stances shown in this case, which indicate a mutual spirit of animosity ; it has er 


been exhibited in an acrimonious litigation during many years; and if Hen- 

derson has demanded too much, there does not seem on the other hand to have 

been a proper disposition to give him what was justly his due. On the whole, 

we do not think the case one for damages. See also the case of Wilcor v. 

Henderson, decided at the present term, in which he has judgment against her. 
Judgment affirmed, with costs. 








C. E. Wircox v. 8. Henperson, 
and 
Matrers IN THE Succession or H. A. S. Mussenpen. 


The husband need not personally superintend the cultivation of the wife’s plantation, held by her 
as paraphernal property. He may act through an agent, and the fruits will fall into the commu- 
nity, and be liable tor the debts of the community. C. ©. 2372, 2871. The fruits hanging by the 
roots on the hereditary or proper lands of either the husband or the wife, at the time of the disso- 
lution of the marriage, are equally divided between husband and wife, or their heirs, (2876,) and 
the community must bear the charges of cultivation and other incidental expenses. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 
G. 8. Lacey, for plaintiff. J. M. Elam, for defendant and appellant. 

Stet, C, J. Under the facts of this case, we consider it clear that the 
Forest plantation, which was the paraphernal property of Mrs. Mussenden, 
was under the administration of the husband. This results clearly from the 
testimony of Montgomery, the accounts kept by his house, the control exer- 
cised by Mussenden over the proceeds of the crops. The circumstance that ‘ 
Mussenden did not personally superintend the cultivation of the plantation, but 
acted through an agent, seems to us immaterial. 


—_—— 


Nore.—This and the preceding case were decided by the former Supreme Court referred 
auditors, to state an account in conformity to the pringiples laid down 1a c— = 


45 
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The husband then having the administration of the wife’s paraphernal prop- _ 
erty, its fruits fell into the community. Civil Code, 2371. 

These fruits are consequently liable for the debts of the community. Civil 
Code, 2372. 

An attempt is made in argument to distinguish that portion of the crop of 
1841, which may be considered, it is said, as having been produced-before 
Mussenden’s death (June, 1841,) from that portion subsequently produced. 

In other words, it is said, that the crop might be considered as one-third 
more at his death, and no part of the other two-thirds should fall into the 
community. 

This proposition is refuted by the 2376th Article of the Code, which pro- 
vides, that “the fruits hanging by the roots on the hereditary or proper lands 
of either the husband or the wife, at the time of the dissolution of the mar- 
riage, are equally divided between husband and wif2, or their heirs.” 

These fruits being considered as falling into the community, it must of course 
bear the charges of cultivation, and other incidental expenses. 

Whether as regards other persons, creditors of the community, the renunci- 
ation of Mrs. Mussenden would be deemed inoperative, and she could be treated 
as an intermeddler, is a question which we need not determine. Considering 
the relations which existed between Henderson and Mrs. Mussenden, her youth 
and inexperience, the complete moral control which he exercised over her, his 
participation or acquiescence in her conduct, all which appear to have forcibly 
impressed the mind of the District Judge, we are not disposed to disregard his ~ 
conclusion, that Mrs. Mussenden was not liable towards Henderson for the com- 
munity debts, either by an implied acceptance as surviving wife, or as an in- 
termeddler. 

She is, however, charged with such portion of the property or funds of the 
community, as she has received and converted to her own use.* 


Same Casz, at THE May Term, 1844, on onsection to THE Report 
OF THE AUDITORS. 


LIDELL, C. J. After the expression of opinion by the former Supreme 
Court, as to the legal principles controlling the controversy, the case was 
referred to auditors. They have reported a balance of $2159 64, as due to 
Henderson by Mrs. Wilcox. To this report objections have been made by both 
parties. These will be briefly noticed. On the part of Mrs. Wilcoz, it is ob- 
jected, 1st: “That the auditors erred in not charging Henderson with the sum 
of $2748 81, the portion of the crop of 1841, belonging to Mrs. Wilcox, and 
made after the death of Mussenden, who died in the month of June of that 
year.” The point has already been determined adversely to her, and the 
court sees no reason to change the conclusion. 2d. “That if the entire crop of 
1841, is given to Henderson, there is error in not making him responsible for 
the use of the capital of Mrs. Wilcox, (her plantation and slaves,) used in making 
the crop.” Even if this pretension be well founded, Mrs. Wilcox has not fur- 
nished evidence which would enable the court to assess an allowance for wages 


*, his opinion having been delivered, an order referring to auditors was made.—ReEp. 
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of slaves (whose subsistence has been paid for out of the crops,) or rent of the 
land ; that the court is not disposed under the circumstances to remand the 
cause for evidence which she should have produced, and thus protract this acri- 
monious litigation, which has already lasted many years, and in which there 
has been abundant opportunity for both parties to bring forward all material 
evidence. 38d. “The auditors erred in not charging Henderson with the judg- 
ment of $3125, with interest rendered on account of the Doyal note, and also 
the judgment of the lower court now on appeal, condemning Henderson to pay 
damages for restraining an execution issued upon the said judgment.” We 
will make an equitable provision in this respect by our decree in this cause. 
4th. “The creditor erred in not placing to the debit of Mr. Henderson, the 
sum of $823 61, the amount of the drafts drawn on W. & J. Montgomery, in 
March 1842.” This objection is founded on a misapprehension. The auditors 
have made the deduction. 

On the part of Henderson it is objected : 

1st. “That Mrs. Wilcox should be charged with two notes of $800 and $600, 
held by the branches of the Carrollton and City Banks, and taken up by Hen- 
derson.” These grow out of transactions of the community, and the reasons 
for not holding Mrs. Wilcox for the transactions of the community, have been 
stated in our former opinion. 2d. “That there should have been a credit of 
$500 in favor of Henderson, for that amount paid Mr. Lacey, the attorney of 
Mrs. Wilcox.” This sum is credited in the judgment in the injunction case. 
8d. That Mrs. Wilcox should be charged with $4059 64, being alleged amounts 
of a list of notes and accounts said to have been “received by Wilcoz as due 
to the estate of Mussenden, for collection. The evidence does not show a right 
to such relief. 

It is therefore decreed, that the judgment of the District Court be reversed ; 
and it is further decreed, that the said Stephen Henderson recover of the said 
Caroline E. Henderson, wife of Whitman Wilcoz, the sum of $2159 64, with 
interest from the date of this decree, until paid, and costs in both courts, in- 


curred subsequent to the date of the order of reference to arbitrators, but with © 


leave to said Caroline to arrest the execution of this judgment by duly enter- 
ing a credit for its amount upon the judgments obtained by her against said 
Henderson, by the decree of the District Court in the case of Wilcox and Hus- 
band v. Henderson, on the 28th day of January, 1843, and by the decree of 
said District Court in the case of Henderson v. Wilcox, No. 170, in which the 
execution of said judgment was enjoined. 


It is ordered, that the decree in this case, on the 5th inst., be amended by 
adding thereto the following : 

It is further decreed, that the sum of $100 be allowed to the auditors, Tho- 
mas Allen Clarke and Lewis L. Kerr, by this court appointed, for their ser- 
vices herein, and the said sum be paid one-half by the said Mrs. Wilcox and 
one-half by the said Henderson ; and that the sum of $500 allowed by the 
court below, as a compensation to the arbitrators or auditors, Messrs. White 


and Sherbourn, be paid one-half by said Mrs. Wilcox, and one-half by said 
Henderson. 
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Srate v. Tae Jupce or rae Sixta Jupicrat District. 


The Supreme Court refused to issue a mandamus to a District Judge to grant an injunction to re- 
strain the execution of a judgment, it appearing that the judgment was for less than $300. 


k™ the applicant, Burk. 


Oepen, J. This is an application for a mandamus to compel the Judge of 
the Sixth District to grant an injunction to prevent Edward Cousinard, Consta- 
stable of the town of Baton Rouge, from proceeding to sell property of the 
petitioner which he has seized to satisfy a judgment rendered by the Mayor 
against the petitioner for a penalty incurred by violation of an ordinance of the 
city. The judgment was for less than $300, and there is no allegation that 
the property seized is worth that amount. The jurisdiction of this court is 
limited in granting writs of mandamus, to matters which tend to aid or main- 
tain its appellate jurisdiction. Independently, therefore, of other objections to 
issue a mandamus, the property and the amount of the fine as to which the 
injunction was asked below, do not appear to be within the appellate jurisdic- 
tion of this court. The amount of damages claimed, viz., $1000, is an inde- 
pendent subject-matter not yet acted on in the court below. The petitioner 
had a right to appeal directly to this court from the judgment imposing the 
fine, if its constitutionality or legality was in contestation. It has been re- 
peatedly held, that although we have jurisdiction as to the legality of a fine, 
penalty, &c., under $300, we have not appellate jurisdiction as to the mode of 
its collection. 

The application for a mandamus is refused. 


R. Laron v. Joun Durroce et al. 


The Constitution gives the right of appeal to the Supreme Court from a fine imposed by a municipal 
corporation, when the constitutionality or legality of such fine is in contestation; but this right 
of direct appeal to test the constitutionalit, of the fine, doves not preclude the party upon whom 
it is imposed, from an action in the District Court for damages, in consequence of its illegal impo- 
sition. 

An officer is bound to inquire into the authority of the court from which a writ emanates, and is 
liable for damages for executing a writ issued by a court without jurisdiction. 

The Act of the Legislature, passed on the 18th February, 1850, entitled “an Act to amend the seve- 
ral Acts relative to the police and government of the town of Baton Rouge,” is a substantial com- 
pliance with the 118th Article of the Constitution of 1845, which declares that every law enacted 
by the Legislature shall embrace but one object, and that shall be embraced in the title.” 

The judicial power which had so long been exercised by the Mayor of Baton Rouge, ceased to be 
operative after the adoption of the Constitution of 1845—for, by the 62d Article, the judicial 
power vested in the Supreme Court, in District Courts, and in Justices of the Peace. 

The Act of 1858, which invests the Mayor of Baton Rouge with the power of Justice of the Peace in 
relation to all matters pertaining to the duties of his office as Mayor, &c., &c., is a violation of the 
78th Article of the Constitution of 1852, which declares that Justices of the Peace shall be elected 
by the qualified voters of each parish, district or ward. The Legislature cannot confer the powers 
of a judicial office declared elective by the Constitution, on one whose office does not depend on 
the Constitution. ‘ 











PPEAL from the District Court of East Baton Rouge, Robertson, J. 
Burk, for plaintiff and appellant. Seymour, for defendant. 

Open, J. (Stipett, C. J., absent.) The plaintiff, who is a baker in the 
town of Baton Rouge, was arrested and fined by the Mayor for a violation of 
one of the city ordinances regulating the weight of bread, and the present 
action is brought by him to recover damages from the Mayor and Constable, 
on the ground that the defendants had falsely assumed the capacities in which 
they acted, of Mayor and town Constable, and that their acts were wholly un- 
authorized by the Constitution and laws of the State. The petitioner also 
prayed for an injunction to restrain the defendants from proceeding to collect 
the fine, which the court below refused to grant, on the ground that the consti- 
tutionality and legality of a fine imposed by a municipal corporation was in 
question, and the court was therefore without jurisdiction. 

On the trial of the case on the merits, the court charged the jury, that 
under Art. 62 of the Constitution, the court was without jurisdiction of the 
matter in dispute, and the jury accordingly found a verdict in favor of the 
defendants, and from the judgment rendered thereon, the plaintiff has appealed. 

We think the court erred in thus charging the jury. The Art. 62 of the 
Constitution, gives the right of appeal to the Supreme Court from a fine im- 
posed by a municipal corporation, when the constitutionality or legality of such 
fine is in contestation; but this right of appeal could not prevent a party from 
suing to recover damages on allegations such as are contained in the plaintiff's 
petition. It is therein charged, that the defendants had maliciously conspired 
together to inflict a wrong and injury on the plaintiff, and that he had been 
arrested and imprisoned by them under color of authority, which they did not 
legally possess. An officer is bound to inquire into the authority of the court 
from which a writ emanates, and is liable for damages for executing a writ 
issued by a court without jurisdiction. Mayer v. Morgan, 7 N.S. 52. Lowry 
v. Erwin, 6 R. 192. 

The question is, whether the Mayor legally and constitutionally possessed 
the power which he assumed to exercise. 

The power is expressly conferred on him by the 6th section of an act of the 
Legislature, passed on the 18th of February, 1850. The appellant contends, 
that this Act is unconstitutional and void, because it violates the Articles 118 
and 119 of the Constitution of 1845, which declares, Art. 118, “ Every law 
enacted by the Legislature, shall embrace but one object, and that shall be 
expressed in the title,” and Art. 119, “no law shall be revised or amended by 
reference to its title, but in such case the Act revised or section amended, shall 
be re-enacted and published at length.” The title of the Act in question is an 
Act to amend the several Acts relative to the police and government of the 
town of Baton Rouge ; and by the 18th section, all Acts passed relative to the 
government and police of the town are repealed. We consider the Art. 118 of 
the Constitution is substantially complied with, as the title of the Act suffi- 
ciently indicates its object, which was to change the laws relative to the police 
and government of the town of Baton Rouge ; this certainly afforded a clue to 
the contents of the body of the Act which, as we held in the case of Lan- 
eetti’s succession, ante p. 829, is asufficient compliance with the constitutional 
requisites ; and Article 119 was not violated, because no law was either revised 
or amended, but an entirely new Act substituted in place of former laws, all 

of which were repealed. 





SUPREME COURT OF LOUISIANA, 

The next objection is, that judicial powers are conferred by this Act on the 
t. Mayor, in violation of the Constitution of 1845, which, by the Art. 62, declared 
that “ the judicial power shall be vested in a Supreme Court, in District Courts 
and in Justices of the Peace.” This objection we consider well founded. Af- 
ter the Constitution of 1845 was adopted, the Legislature was restricted in 
granting judicial powers, and this power so long previously exercised by the 
Mayor, under former Acts of the Legislature, ceased to be operative, and was 
renewed in the Act of 1850 in violation of the Constitution. The Act of the 
Legislature of 1853, which invests the Mayor with the power of Justice of the 
Peace in relation to all matters pertaining to the duties of his office as Mayor, 
and in carrying out the ordinances of the board of selectmen, is relied on by 
the appellees’ counsel to supply this defect in relation to the powers of the 
Mayor; but we are of opinion, that this Act is equally a violation of the Consti- 
tution, the 78th Article of which has declared, that Justices of the Peace shall 
be elected by the qualified voters of each parish, district or ward. The Legisla- 
ture cannot confer the powers of a judicial office declared elective by the Con- 
stitution on one whose office does not depend on the Constitution, and which is 
in fact wholly unknown to it. Art. 81 of the Constitution provides, that the 
Judges of the several inferior courts shall be elected by the duly qualified 
voters of their respective districts or parishes, and Art. 82 makes it the duty 
of the Legislature to fix the time for holding elections for all Judges at a time 

different from that fixed for all other elections. 

The board of selectmen have the power of suing and being sued, and they 
have the right to collect fines incurred by the violation of their ordinances, by 
resorting to the judicial tribunals organized under the Constitution. 

The defendants were acting in good faith, believing themselves clothed with 
due authority under the Acts of the Legislature, and can therefore only be 
made liable for such loss as the plaintiff has actually sustained, and as we have 
not the means of determining that, from the evidence of the record, the case 
must be remanded for a new trial. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed and annulled, and that the cause be remanded for a new 
trial, with directions to the Judge of the court below to abstain from charging 
the jury that the court is without jurisdiction of the cause. The costs of this 
appeal to be paid by defendants and appellees. ? 


S. Dotese v. C. F. Barseror. 


PPEAL from the District Court of the parish of Plaquemines, Rousseau, J. 

J. Foulhauze, for plaintiff and appellant. LZ. Lombard, for defendant. 
Ocpen, J. There having been no agreement between the parties to renew 
the lease, and the privilege of renewing it either for three or six years accorded 
to the defendant by an express stipulation not having been exercised by him ; 
the effect of his holding over after the expiration of the term of the orignal 









NEW ORLEANS, JUNE, 1854. - : 
lease, was to constitute a tacit re-conduction from month to month. See.Arti- § Dovmse 
cle Civil Code 2656, 2659. Gehabee v. Stanly, 1st Aan. p. 17, and Bowles y. Bansanor. 
Lin, 6th Rob. R. 262. 

The plaintiff had judgment for more than he was entitled to, but the defen- 


dant has not appealed nor complained of the judgment in this court, and it is 
therefore affirmed with costs. 














































Tue Srate v. Toe JupGe or tHe Sixra Jupicrat District. 






The Judge of the District Court, ew proprio motu dismissed plaintiff’s suit, on the ground that the 
amount claimed was stated fictitiously with the view of giving the court jurisdiction. Plaintiff 
applied for an appeal which was refused. On application for a mandamus, Held: the right of 
petitioner to an appeal cannot be doubted. The matter in dispute exceeds $300, and the petitioner 
has a right to obtain the judgment of the appellate court, on all the questions which have been or 
might have been passed upon in the inferior tribunal. 


N an application for a mandamus tothe Judge of the Sixth Judicial Dis- 
trict Court. J. Joor, for petitioner. 

Ocpen, J. (Suiert, C. J., and Bucnanay, J., absent.) On the application 
of S. Poncabaré for a writ of mandamus, the Judge, against whom the rule is , 
prayed for, has waived the formality and delays of the usual preliminary order, % 
to show cause why a peremptory mandamus should not issue and relies on . 
what is contained in the transcript of the proceedings in the court below, in 
justification of his refusal to grant the petitioner the relief by him prayed for. + 

It appears that the petitioner instituted a suit for $1000 damages against 

one Raymond Lafon, for an alleged trespass, which consisted in the said Za- 
Jon’s entering upon his premises, breaking down his fences and buildings, &c. 
He also alleged in his petition, as a ground for damages, the violation by said 
Lafon of a contract of lease, under which petitioner held possession of the 
premises at a stipulated rent of twenty dollars per month, the lease to continue 
for the space of three years. On the trial of the case before a jury, the plain- 
tiff offered certain parol evidence in relation to the contract of lease which was 
objected to and rejected by the court, and a bill of exceptions moved. 

The court at a subsequent stage of the proceedings when the evidence was 
closed, ex propiro motu ordered the jury to be discharged and dismissed the 
plaintiff’s suit on the ground that the amount claimed by the plaintiff in the % 
suit, was stated fictitiously with the view of given the court jurisdiction, and that 
the evidence only established an amount of actual damages sustained by the 
plaintiff, below the amount necessary to give the court jurisdiction. 

The petitioner then applied for an appeal to this court which was refused on 
the ground of want of jurisdiction. 

The right of the petitioner to an appeal, we think, cannot be doubted. The 
matter in dispute exceeds $300, and the petitioner has a right to obtain the 
judgment of the appellate court, on all the questions which have been or might 
have been passed upon in the inferior tribunal. 

We cannot undertake on this application to decide any question presented 
by a bill of exceptions taken on the trial, nor can we now enquire into the cor- 
rectness of the judgment rendered below, dismissing the suit for want of juris- 
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” pelea popad.te idtangeti” 


diction, but in aid of our appellate jurisdiction and with a view to the decision — 
“iy 7 m Jv- of all the points involved in the regular course pointed out by law, we will 
- * order a peremptory mandamus to issue, requiring the District Judge to grant 
the petitioner an appeal on his complying with the requisites of law. 

It is therefore ordered and adjudged, that a peremptory mandamue issue in 
this case, directed to the Judge of the Sixth Judicial District, holding sessions 
of the District Court of the parish of East Baton Rouge, commanding him to 
grant to the petitioner an appeal to this court from the judgment rendered in 
the suit of 8. Poncabaré v. Raymond Lafon, dismissing the plaintiff’s suit, on 
the petitioner’s furnishing bond and security as required by law. 





Ow an Appuication or TurorsHie oF THE Minor Curpren or A. 
F. and M. Doss—Tuomas Doss, Appellant—James H. Massey, 
Appellee. 


The grandfather is called to the tutorship of his grand children, upon the death of their parents, in 
preference to all other ‘persons, unless the surviving parent shall, by will, have appointed a 
tutor; the causes of incapacity for, and exclusion from tutorship, are specifically enumerated in 
Articles 322, 328 of the Civil Code, and to say that the grandfather can not be appointed unless a 
resident, would be to extend the cause of incapacity for and exclusion from tutorship, by implica- 
tion beyond those Articles, which can not be done 

Where the parents died without appointing by will, a tutor to their children, and the grandfather 
made due application for the tutorship, gave bond and took the oath prescribed by law, and for- 
mally declared his intention of continuing his residence in New Orleans, where it was stated he 
then resided, although he was but a short time previous a non resident. Held; that the District 
Judge erred in refusing to grant him letters of tutorship. 


gw from the Second District Court of New Orleans, Lea, J. 

Roselius, Bonford & Gilmore, for Thomas Dodd, appellant. Clarke & 
Bayne, for Massey. 

CampBELL, J. Alexander F. Dobd died in this city on the 18th of August, 
18538. On the 26th of the same month his wife, Marietta Dobb, also died. 
They left six minor children, viz: Alexander Forbes, Marietta Jane, Thomas 
Charles, Sarah Ann, William and Catherine Louisa, the eldest, of the age of 
fifteen years, and the youngest, an infant of eleven months. 

On the 23d of December following, Thomas Dodd, the paternal grandfather, 
applied to the Second District Court of New Orleans, the court in which the 
succession of the parents had been opened, for the tutorship of his minor 
grandchildren. The order appointing him legal tutor, was made on the same 
day, and on the 25th he took the oath of office. 

On the 20th of January, 1854, Thomas Dodd filed his petition praying the 
court to approve his officical bond; no action was taken on this petition. But 
on the day after, J. H. Massey, the maternal uncle of the minors, filed his peti- 
tion to be appointed tutor, and on the 24th, without the previous action of a 
family meeting, the court made an order, conferring the tutorship upon him. 
On the same day the Judge rescinded, ex officio, the appointment of the grand- 
father, upon the ground, that it had been made in error. 

Thomas Dodd has appealed as well from the order canceling his appointment, 
as from that conferring the office on the maternal uncle. 
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- It is conceded that if the grandfather had been at the time of his application, 
a resident of the State, he would have been entitled to the tutorship, and the 
revocation of the order conferring the appointment upon him, is justified by the 
fact that he was at the time domiciliated in the State of Ohio, and not a resi- 
dent of New Orleans, as alleged by his counsel in his petition through misap- 
prehension; of which fact the Judge was ignorant when the order was made. 
In an amended petition, the error was stated, coupled with an allegation that 
he had formed an intention of residing in this city, where he then resided, and 
an expression of his readiness to submit himself to the laws of the State and 
the authority of the court, in all matters connected with the tutorship. 

It is urged by the appellee, in support of the judgment, that the tutors of 
miners residing in this State, must themselves, at the time of their appoint- 
ment, be residents of this State; which position, he bases on the Article 298 
of the Civil Code, which declares, “If the tutor should die or absent himself 
from the State after his appointment, another tutor shall be appointed in his 
stead by the Judge;” and the Article 351, which provides, that “‘ The tutor 
who absents himself from the State is bound to cause another tutor to be 
appointed in his stead, and previous to his departure, to give an account of his 
administration ; and if he neglects so to do, he may be arrested,” etc. These 
Articles, it is maintained, make absence a ground for declaring a tutorship 
vacant: and that from this, it follows that non-residence is a ground of ex- 
clusion. 

The absence which in the intendment of Article 298, authorizes the appoint- 
ment of another tutor, is evidently a permanant one—an entire abandonment ; 
which, like its co-relation in the same clause, (death,) vacates the tutorship and 
makes another appointment necessary. Without such an appointment, the 
minor would be unrepresented. 

The absence contemplated in the Article 351, is as evidently a temporary 
one, and such an absence does not necessarily or by the terms of the Article 
imply a vacancy in the office. Before leaving, the tutor was formally bound to 
have another tutor appointed in his stead; and was not, by such appointment, 
deprived of the office absolutely, but conditionally and for the time only ; for 
on his return he was permitted with the consent of the Judge, to resume it. 
This rule is further relaxed by the Act of 24th April, 1847, page 115, which 
declares that “curators, administrators, tutors,” etc., who only wish to be 
absent for a time, ought not to lose their administration on that account, pro- 
vided they leave a power of attorney to represent them in their administration, 
etc., thus enabling the tutor, without the intervention of the Judge, to place 
another person in his stead. 

From this, it would seem, that the mere fact of absence, is not of itself a 
ground for declaring the tutorship vacant, and therefore, the conclusion, that 
absence is a good ground for the exclusion based upon it, is not well drawn. 

In Roland v. Stephens, 3 L. 485, though it was considered that the provisions 
of these Articles had reference to all tutors of every description known to the 
law, yet, their application was to be restricted to cases where minors remain 
with their inheritance in the State. If this be their true application, the deduc- 
tion from them of the rule of exclusion contended for, would hardly he deemed 
legitimate; nor would it be strengthened by the fact which may have been 
overlooked in the decision of that case, that Article 298, on which most reliance 
is placed, is found in the Code under the title of dative tutorship. 
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The causes of incapacity for, and exclusion from tutorship are specially enu- 
merated in Articles 322 and 323; and to extend these causes by inferences 
and implications, would be to make or amend the law, rather than to expound 
and apply it. To declare that the grandfather, who is without reservation or 
qualification called to the tutorship of his grand children upon the death of 
their parents, in preference to all other persons, (unless the surviving parent 
shall, by will, have appointed a tutor,) can not be appointed unless a resident, 
would be to do this. And such it would seem is the construction placed by the 
commentators on the corresponding texts of the French Code. “ Au reste,” 
says Toullier, “il faut observer qu'il n'y pas d’autres causes d’exclusion, d’au- 
tres incapacités, que celles qui sont prévues par le code, dont les dispositions 4 
cet égard sont limitatives et non démonstratives, sans que les tribunaux puis- 
sent se permettre d’écarter de la tutelle ou du conseil de la famille les individus 
dont la loi n’a pas prononcé l’incapacité ou 1’exclusion.” 

“Les personnes appelées a l’exercice d’un droit, d’une charge ou d’une fonc- 
tion quelconque, n’en peuvent étre exclues a raison d’incapacité ou d’indignité, 
que par un texte formel de la loi, qui n’a rien voulu laisser en cette matiére 4 
Varbitraire des juges: ils ne peuvent étendre les causes d’exclusion d’un cas 4 
Yautre.” Toullier, Book 2, No. 1171. Merlin, Répertoire, vo. Tutelle, sec. 2, 
§ 3, Art. 3, No. 7. 

Competency is the general rule: incapacity the exception, and the exception 
must appear from the law itself. 

The case of Percy v. Provan’s executor, has been referred to. 

The court then held that the minors’ grand parents, who resided in Scotland, 
being absentees, could not claim the legal tutorship by proxy or through their 
attorney; though they intimate that under the advice of a meeting of the 
family of the minor, the tutor would be authorized to entrust to them, the care 
of his person. 

Considering that the law gives to the grandfather, in preference to all others, 
the tutorship of his minor grand children, where parents have died without 
appointing a tutor by will; that appellant has made due application for the 
trust and has given the bond and taken the oath prescribed by law, and there- 
by virtually submitted himself to the jurisdiction of our courts; and further 
considering that he has formally declared his intention of continuing his resi- 
dence in this city, where he now resides, we are of opinion that the Judge of 
the District Court erred in refusing to grant him letters of tutorship and rescind- 
ing the order for his appointment. 

The view we have taken of this branch of the case, renders it unnecessary 
to enquire into the legality of the appointment of appellee. The appellant 
being entitled to the trust and having duly applied for it, the appointment of 
appellee was unauthorized. ; 

It is therefore adjudged and decreed, that the judgment of the District Court 
be annulled and reversed, that the order appointing J. H. Massey, legal tutor 
of the minor children of Alexander F. and Marietta Dobb, be set aside, and 
that the order appointing Thomas Dodd, tutor as aforesaid, be re-instated and 
maintained: It is further ordered that this case be remanded, with directions 
to the District Court to issue letters of tutorship to said Thomas Dobb, accord- 
ing tolaw. The costs of both courts, to be borne by the appellee. 

















































M. A. Dawson v. M. V. Basin et al. 


The following agreement is sufficient as a confession to authorize a judgment against the obligors 
and dispenses with service of citation and petition: ‘“‘We waive citation and service of petition, and ’ 
confess judgment according to the prayer of the petition of M. V. Babin within, for the sum of pe 
three hundred and thirty-five dollars and ninety-two cents, with interest thereon at the rate of aa 
eight per cent. per annum, from the Ist of January, 1849, until paid, and costs of suit, with stay 
of execution until the Ist of December, 1849. March 16, 1849. (Signed,) James C. Dawson, it 
Mary Any Dawson ” qi 

The wife is bound to support the household expenses, and the expenses of the education of their . 

children alone, if her husband has nothing. C. C. 2409. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 3 

A. M. Dunn, for plaintiff and appellant. “inks 

A. S. Herron filed the answer for defendant, but the record does not show “= 
what counsel appeared on behalf of defendant in the Supreme Court. 

Vooruies, J. (Suipewt, C. J., absent.) This is an action to annul a judg- 4 

ment obtained by the defendant against the plaintiff. 4 
The plaintiff alleges that she was induced through ignorance of her legal 
rights'to sign the following writing, viz: “‘We waive citation and service of 
petition, and confess judgment according to the prayer of the petition of M, “3 
V. Babin within, for the sum of three hundred and thirty-five dollars and 
ninety-two cents, with interest thereon at the rate of eight per cent. per an- 
num, from the Ist of January, 1849, until paid, and costs of suit, with stay of 
execution until the Ist of December, 1849. March 16th, 1849. 
(Signed, ) 
“James C. Dawson, 
“ Mary Ann Dawson. 
“Signed in presence of . 
“Enos Hepert.” 

That on the 16th of April, 1850, a judgment was rendered thereon, con- . 
demning her and her husband in solido, to pay said Babin the sum and inter- a 
est as stated, and cost of suit. She avers that she signed said instrument as : 
security for her husband for a debt contracted by him for things which he was 
bound to furnish to his family ; and that said judgment, so far as it relates to her, 
is consequently null. On the further allegation that her property was seized 
and advertised for sale by the Sheriff, under an execution issued thereon, she 
obtained a writ of injunction. Her petition concludes with a prayer for the 
nullity of the judgment, and that her injunction be made perpetual. She is : 
appellant from a judgment of the District Court rendered in favor of the de- s 
fendant, dissolving her injunction with damages. 

The record shows, that on the 27th of January, 1845, the plaintiff obtained 
a judgment of separation of property from her husband, grounded on his in- 
solvency. 

The nature of the demand, which formed the basis of the judgment sought a 
to be annulled, is stated in the suit of Babin, to be for goods, wares and mer- “a 
chandize, sold and delivered by him to the plaintiff in the year 1848, for the * ‘4 
use of her plantation. nos Hebert, the only witness who appears to have © 
been examined in this casc, testified that the plaintiff herself purchased more ba 
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than half of the articles set forth in the account on which judgment wasren- 
dered in favor of Babin, 

On the merits, it is extremely doubtful whether the plaintiff would be 
entitled to any relief at our hands. It may be fairly inferred from the 
evidence, that she has the exclusive administration of her separate property, 
and that her husband is insolvent. ‘“‘ When the wife has obtained a separation 
of property, she must contribute in proportion to her fortune and to that of 
her husband, both to the household expenses and to the expenses of the edu- 
cation of their children. She is bound to support those expenses alone, if 
there remains nothing to her husband.” C. C. 2409. One of the modes pre- 
scribed by law in which definitive judgments may he revised, set aside, or 
reversed, is, by action of nullity. “The causes for which the nullity of a defi- 
nitive judgment may be demanded, are two fold; those that are relative to 
the form of proceeding, and those that appertain to the merits of the question 
tried.” C. P. 605. In relation to the merits, it is clear that the causes urged 
by the appellant, are insufficient to authorize the revision or reversal of the 
judgment in this form of action. If available, it could only have been on ap- 
peal from the judgment. C. P. 607, 609. 

The other grounds on which the appellant relies, are relative to the form of 
proceeding, and evidently intended to meet the provisions of Article 605, sec- 
tion 4, of the Code of Practice, in these words: “If the defendant has not 
been legally cited, and has not entered appearance, joined issue, or had not a 
regular judgment by default taken against him.” But the facts of this case 
do not, in our opinion, justify such a conclusion. We consider as untenable, 
the propositions assumed by the appellant’s counsel, that the written agree- 
ment in question was insufficient as a confession to authorize the judgment, 
and as being only intended in its effect to dispense with service of citation and 
petition; and that “a judgment by confession must be evidenced by authentic 
proof, either expressed in open court or before a notary and two witnesses.” 
In support of the last proposition, the counsel has not favored us with any 
authority. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs in both courts. 





J. Fuupa v. L. A. Catpwewt and S. Goutey, her Husband. 


The interchange of opprobrious epithets, and mutual vituperation and abuse, will justify a Judge 
in approving a verdict for the defendant, although the slanderous words were proved ; and a 
verdict rendered in such a case will not be disturbed by the Supreme Court. 


-PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
L. Lugendbihl, for plaintiff and appellant. W. H Hunt, for defendants. 
Campsett, J. This is an action of slander. The defence is the general 
denial. The slanderous words were proved as charged; yet the. jury who tried 
the case, rendered a verdict in favor of the defendants, which verdict was ap- 
proved by the District Judge. 








NEW ORLEANS, JUNE, 1854. 

The parties to this suit, are evidently persons, coarse and indecorous in their Poua hs 
behavior ; and the jury no doubt regarded the opprobrious epithets so lavishly CaLDWaux mF AL. 
bestowed by both of them on each other, as mere mutual vituperation and 
abuse. Under these circumstances, we will not disturb their verdict. 

It is not fit that such cases as this record presents, should be brought before 
the courts. Better far would it have been for the credit of the parties and the 
cause of justice, if the matters disclosed had been permitted to remain only in 
the knowledge of the bye-standers, than to have blazoned them on the records 
of the tribunals. 

Judgment affirmed. 





Davis & Co. v. D. P. Bastos—J. M. Dex Campo, Appellant. 


A notice of seizure under attachment, served on a garnishee who has possession of a bill of ex- 
change belonging to the debtor, and against which a third party has equities, does not destroy 
those equities. The seizure affects the interest which the defendant has in the bill, and nothing 
more. The seizing creditor does not acquire such a right in the bill as the debtor might have con- 
veyed to an endorsee for value and without notice. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Hunton & Bradford, for plaintiff. 0. Dufour, for Del Campo, appellant. 
Suet, C. J. The bill of Jhde & Co. for $5000, accepted by Cramer & 
Co., was held by Barrelli, the garnishee, for account of Bastos ; and when 
Del Campo caused a notice of seizure to be served upon Barrelli, under a writ 
of attachment against Bastos, he may be considered, for the purposes of the 
present inquiry, as having attached in Barrelli’s hands the interest of Bastos 
in the bill of exchange, but nothing more. He is not to be considered as thereby 
acquiring such a right in the bill, as would have been acquired by one who had 
received it from Basteos for value and without notice. But as between Davis 
& Co. and Basios, the former had a right to stop, by their injunction suit, the 
payment by the acceptor to Bastos, to the extent of $1300, to which amount 
the consideration for which the bill was given to Bastos had failed. The evi- 
dence clearly proves that Davis & Co. got Uhde & Co. to give the bill It was 
drawn at the instance of Davis & Co., and for their account, and the payee, 
Gonzalez, was the agent of Bastes. There was a clear equity in favor of Da- 
vis & Oo. to stop, by injunction, the payment by the acceptors to Bastos, to 
the amount for which the consideration had failed, and this, too, under cir- 
cumstances of misrepresentation and bad faith. This view renders it unne- 
cessary to consider the technieal objections made to the irregularity of Del 
Campo’s attachment. 
Judgment affirmed, with costs, 





MoRar, Corrman & Co. v. N. Avustix.—S. W. Taytor, Intervenor. 


Where property attached has been bonded, it will be too late for third persons to intervene and 
claim either, the property itself or a privilege on it. 

A garnishee who has a privilege on property, may state the nature of it in his answers to the inter- 
rogatories, and thus protect his privilege, without resorting to the remedy by intervention. 


PPEAL from the Fifth District Court of New Orleans, Livingston, J. 
T. N. Waul, for plaintiffs. 2. Spring, for defendants. Durant & Hor- 
ner, for intervenors. 

Ocpen, J. (Sumer, C. J., and Voortgs, J., absent.) The intervenor has 
appealed from the judgment of the court below dismissing his intervention 
under the following circumstances: The plaintiffs brought suit by attachment 
against the defendant, who is a non resident, and attached cotton on which the 
intervenor claims a privilege, on the ground that the defendant was indebted to 
him in a large balance of account, and that previous to the attachment being 
levied, the bill of lading for the cotton had been received by them, and that 
the cotton attached, had in fact been received into their possession, previous to 
the attachment. The court below rejected the evidence offered by the inter- 
venor in support of his demand, on the ground that previous to the petition of 
intervention being filed, the cotton had been bonded by the intervenor, acting 
in the name of the defendant as principal in the bond and binding himself with 
another as surety. This was considered by the court as taking the property 
from its control, and having no ground for an intervention by a third party 
claiming a privilege on the property attached. This opinion of the Judge of 
the court below, is undoubtedly correct and is supported by the decisions in 
Beal v. Alexander, 1st Robinson 278, and Dorr et al. v. Kershaw et al., 18th 
L, R. 57. The bond is only a substitute for the property as between the par- 
ties to the attachment; and it is too late for third persons to intervene to claim 
the property itself or a privilege on it, after the attachment has been dissolved 
and the property released. The intervenor had been made garnishee, and if 
in his answers to the interogatories he had set up his claim to a privilege on the 
cotton, and shown that it had come into his possession previous to its seizure 
by the Sheriff, his privilege would have been protected without his resorting to 
the remedy by intervention. As however, he did not assert such privilege in 
the character of garnishee, it was too late to intervene in the suit to claim a 
privilege, after the cotton had been bonded by his becoming security for the 
defendant, to satisfy whatever judgment might be rendered against him. The 
property attached belonged to the defendant and the court therefore was seized 
with jurisdiction, notwithstanding there may have been a privilege existing in 
favor of a third party, which if timely asserted would have made it fruitless 
for the plaintiff to proceed any further with the suit. It would have been 
different, if by the answers of the garnishee, it had been shown that a privilege 
existed in his favor, and for on an amount which would absord the proceeds of 
the cotton, unless successfully traversed, the answers of the garnishee under 
these circumstances, would have left the court without jurisdiction as to the 
defendant, there being in fact no property upon which its jurisdiction could be 
based. : 















































The intervenor offered evidence to prove that the Sheriff had erroneously MERA", Gwe 

’ returned that the cotton was bonded by him, as agent for the defendant, and - a P 
that it was in fact the intention of the intervenor to bond for his own interest, Sa 
as having a privilege on the cotton, then in his possession, and also to prove “sy 2 
that the Sheriff had seized no cotton but that which was in the intervenor’s a 
possession. The evidence was rejected and a bill of exceptions reserved. We e 
think the intention of the intervenor to bond for his own interest, could only : 
be shown by pleadings in the case or by the bond itself, and at the time the bond a4 
was executed, no claim had been set up by the intervenor, by plea or inter- . 
vention filed in the cause; the bond was executed in the name of the defen. ' 
dant, the intervenor signing it as his agent. The bond recognizes the fact of “tg 
the seizure of the cotton and the intervenor is estopped from proving that there “ 
was no actual seizure. Whether there was an actual seizure of the cotton or 
not, the intervenor was without interest to oppose the plaintiff’s claim after the 
attachment was dissolved and evidence in support of his demand as a creditor 
of the defendant, if it had been received could not have affected the plaintiff’s 
rights. 

The judgment of the court below is therefore affirmed with costs. 





MoRag, Corrman & Co. v. N. Austrs—On Proceedings against Sureties. 





Where the property attached is bonded, the attachment is dissolved and the bond is substituted for 
the property In such a case, itis not necessary to make an inventory under Article 257 of the 
Code of Practice. 


PPEAL from the Fifth District Court of New Orleans, Livingston, J. 
T. N. Waul, for plaintiff : 


There was no property under the control or within the jurisdiction of the < 
court, or upon which the judgment of the court could be made effective for the “ 
intervenor. The property attached was released and the bond substituted for 
the property, for the purpose of satisfying any judgment that might be ob- 
tained by the plaintiffs, and no question of ownership or privilege on the pro- 
perty could be adjudicated: nor upon the bond, the condition being to pay or 
satisfy such judgment as should be rendered in the case then before it. Dorr 
e Kershaw et al., 18 La. 57; Bealle v. Alexander, 1 Rob. 277; same case, 7 

b. 349. 

A failure to make an inventory under some circumstances would render 
the Sheriff liable to the party injured thereby, but would not invalidate a judg- 
ment regularly obtained, when the return shows property attached. In this 
case no return of inventory was necessary or proper, as the Sheriff had no pro- 
perty in possession, the bond being substituted therefor. , 


J. B. & 0. T. Bemiss, for Judson & Taylor, the sureties: 


Firet.—The attachment is a nullity, because there was no inventory of the 
property attached made in accordance with law; nor, in fact any inventory 
whatever as required by Art. 257°C. P. All the formalities required by law in 
cases of attachment, must be complied with under the penalty of nullity. 3 L. 
R.18. 8 L. R. 587. 12 R. R. 227. 8d Ann. 687. 5th Ann. 262, &. 

Second.—There was no property attached belonging to defendant, Avustin. a 
Long before the attachment herein was sued out, the cotton seized was shipped an 
to ka W. Taylor, and bills of lading received by Taylor. 

The bill of lading is evidence of title, and when the consignment is made, 
the property is no longer under the control of the consignor, nor is it subject to 
his debts. 2R. R. 342. 1st Ann. 80. 8 Ann. 78, &. 


There being no property of defendant, Austin, attached, and he having 
neither been personally cited or made his See, the suit was at an 
end. The property stands in place of the defendant, and if that which is at- 
tached is not his, then the defendant is not in court, and no judgment can be 
rendered againsthim. 38 N.S. 821. 6 M.R.572. 17L.R.28. 4th Ann. 187. 
2d Ann. 569, 563, 1010. 4 Ann. 585, &c. 

The attorney appointed by the court can not waive informalities, nor supply 
the want of property of defendant attached. 10M. R. 472. 12 R. R. 461. 

Third.—The bonding of the property attached, will not prevent the defen- 
dant or his sureties from showing the property attached, was not the property 
of the defendant. 17 L. R. 28. The securities may discharge themselves from 
liability, by showing informalities amounting to nullities. 2 R. R. 510. 

There being no legal judgment in the suit against Austin, the sureties on 
the bond are consequently discharged. 2 R. R. 510. 

The particular force of the cases cited by the plaintiff, 18 La.; 1 R. and 7 
R., does not present itself to us. In those cases, there was a conflict about the 
ownership of the property attached after it was bonded, and, consequently, 
had passed out of the possession of the officer of the court. 

In the case at bar, the cotton attached is in the possession of the garnishee, 
who claims it, and the question is, does it belong to the garnishee, who is made 
a party to the suit by plaintiff, or to Austin, the defendant. The case in 2 R. 
510, fully covers the point. The judgment of the inferior court should be 
reversed, and the rule to show cause, discharged, with costs of both courts. 

Oapen, J. (Sumewt, C. J., and Voorutes, J., absent.) The appellants were 
condemned as sureties on the bond given to release the attachment, in the suit 
between the same parties, just decided; the only ground of defence relied on, 
besides those which were considered in the other case, is that no inventory was 
made of the property attached, as required by Art. 257, C.P. We agree 
with the Judge of the court below, that as the attachment was dissolved by a 
bond being substituted for the property, this formality was waived and neither 
the defendant nor his sureties could make any exceptions to the regularity of 
the proceedings on that ground. 

For which reason and for those assigned in the opinion pronounced in the 
other case, it is ordered and adjudged, that the judgment of the court below 


be affirmed, and that the costs of this appeal be paid by the appellant. 


S. Aytes v. L. Hawtey et al. 


Until notice is given of the transfer of a claim, by the transferree to the person on whom it is given, 
the assignment is, incomplete and a creditor of the transferrer may legally seize and appropriate 


it to his own debt. C. C. 2613. 


PPEAL from the Third District Court'of New Orleans, Kennedy, J. 
L. L. Levy, for plaintiff. D. C. Labatt, for defendant and appellant. 

Campsett, J. Mrs. Hawley, being a judgment creditor of John Tarbe, 
seized under an execution thereon issued, a judgment rendered in the District 
Court of Natchitoches, in favor of said Tarbe against John Kirk, Cootes, La- 
place & Co., and King. Samuel Ayles by third opposition, claims to be the 
owner of the judgment seized, it having as he avers, been purchased at a sale 
of the effects of Zarbe, made by him as syndic of his own creditors, pursuant 
to an order of court to that effect. Under this averment of ownership, he sued 
out an injunction, inhibiting Mrs. Hawley from selling the judgment seized. 












































ag On the trial below, ike lnjahetion sae phopebuibdli sod Mra, Hooley, the seiz- 
x ing creditor, has taken her appeal. 

If it be conceded as claimed by the third opponant that the judgment was 
adjudicated to him at the syndic’s sale, the title then acquired was inchoate, 
and could only be completed by giving notice of the transfer to the debtors. 
This does not seem to have been done. Indeed, it is positively established by 
one of the judgment debtors, that no notice was ever given. 

It is well established that until due notice is given of the transfer of a claim, 
by the transferre to the person on whom it is given, the assignment is incom- 
plete, and a creditor of the transferer may legally seize and appropriate it to 
his own debt. Civil Code, 2618. Slytes v. McNulls heirs,7 N.S. 296. Car- 
lin v. Dumartrait, 8 N. 8. 211. 

‘The third opponant having stood by silent, for ten years, without asserting 
or giving notice of his claim, will not, under such circumstances, be heard in 
opposition to a judgment creditor of the ostensible owner. 

It is proper also to add, that there is no proof of a stay of proceedings, nor 
legal proof of a sale to Ayles. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 

trict Court be reversed and proceeding to render such judgment as should 

have been rendered in the first instance, it is further ordered, adjudged and 
_ decreed, that the injunction granted be dissolved at the costs of Samuel Ayles, 
third opponant and appellee. 


Same case on A Rewearine. 






Paroi evidence of an auctioneer is not admissible, when objected to, to establish a title derived through 
a syndic’s sale made ip the course of judicial preceedinga. There must be some written evidence 
to support such a title. 


GDEN, J. (Stet, C. J., aud Voorures, J., absent.) The court granted 
a rehearing in this case, and having considered the points made by the 7 
appellees counsel on the re-argument of the cause, are of opinion that the 
judgment first rendered should remain undisturbed for the following reasons : - 

Ist. It is true as contended by the appellees counsel, that the cessio bonorum 
vested the title of the inselvent in his creditors for the purposes of the cession, 
as to all preperty and assets which previously belonged to him, whether speci- Zz 
fied or not in his schedule; but the plaintiff in injunction, has not shown any “ag 
legal sale by the syndic of this particular asset, which it appears still belongs . 
to the creditors. 

The parol evidence of an auctioneer or cryer, is not admissible, where ob- 
jection is made to establish a title derived by a syndic’s sale made in the course 
of judicial preceedings. There must be seme written evidence to support such 
a title, and the plaintiff neither alleged nor proved the existence and loss or 
destruction of such written title and the parel testimony of Phillips having 
been objected to, was improperly reeeived. 

It is therefore ordered, ee he ee ieee oot 

_ tarbed as the judgment of the court. 
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Svccess1ox or W. Recax—Farny Curren, Opponent and Appellant. 


8. B. died, leaving an infant child; his widow, very shortly after his death, lived in concubinage 
with W. R., who took possession of the property of the deceased and treated it as his own, and to 
whom, some years later, she was married. The property of 8. B. was never inventoried nor ad- 

nor did the widow take out letters of tutorship of her minor child by the first husband. 
When about twenty-eight years of age, the child of 8. B. sued the succession of W. R. for her 
interest in her father’s estate, of which he had taken possession, To this action the defendant 
pleaded the prescription of four years, under Article 856 of the Civil Code. Held: that W. R. 
was in no sense a tutor, but rather a self constituted agent or intermeddler, and that the prescrip- 
tion of four years was inapplicable. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

Van Matre and Roselius, for the Executrix. J. Spring and J. R. Grymes, 
’ for opponent and appellant. Benjamin & Micou, for Mrs. Regan. Clarke & 
Choiseul, for the assignee. 

Buenanan, J. Fanny Boyd, wife of 8. W. Cutter, is appellant from a judg- 
ment of the District Court, sustaining the plea of prescription to a claim Set 
up by her against this succession, as heir of her deceased father, Samuel Boyd, 
and of her deceased mother, Mary Regan 

The facts as disclosed in the evidence, are as follows: Samuel Boyd died in 
New Orleans in September, 1824, leaving an infant child, the appellant, issue 
of his marriage with Mary Boyd, his surviving widow. The property in posses- 
sion of Samuel Boyd at his death, consisted of two slaves, a number of drays 
and horses, and the stock of a coffee-house and boarding-house; the whole 
estimated by witnesses, at five to six thousand dollars in value. After Boyd's 
death, his widow continued to carry on his business, with the assistance of 
William Regan, who had been in her husband’s employ as a drayman; with 
whom she cohabited as man and wife from a period immediately succeeding her 
husband’s death, arid who exercised the entire control over the business and 
property, treating it as his own. The coffee-house was known as Regan’s 
coffee-house. Mrs. Boyd never administered on the estate of her husband, no 
inventory was made of the same, neither did she take out letters of tutorship 
of her minor child, who appears from the evidence, to have been called in-her 
childhood by the name of Regan. 

Although Regan and the widow Boyd lived together, as above said, from the 
time of Boyd’s death, they were not married until the 3d of September, 1829. 
Mrs. Regan died in February, 1843, and Regan in March, 1852. Mrs. Cutter 
made her claim against Regan’s estate in July, 1852, at which date she must 
have been about twenty-eight years of age; and the prescription which, has 
been pleaded in bar of her action is that of four years, under Article 356 of 
the Civil Code, which reads as follows: “the action of the minor against his 
tutor, respecting the acts of the tutorship, is prescribed by four years, to begin 
from the day of his majority.” 

We do not think the prescription of four years applicable to this case. Wit- 
liam Regan was never the tutor of the minor Fanny Boyd, either by appoint- 
ment of court, or constructively, under Article 273 of the Civil Code, by the 
decision of a family meeting called previous to his marriage with her mother, for 
the purpose of retaining the tutorship i in the hands of her mother. The OM. 
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tion of Regan towards the appellant was rather that of a self constituted agent, 
or intermeddler; and there is a very remarkable document in the record, 
emanating frour him, of which the only reasonable interpretation would seem 
to be, a recognition on bis part, of the extent of his obligations towards his 
wife and her child by her first marriage, arising out of his conversion of the 
property of Boyd's succession to his own use. 

The document in question purports to be a sale by authentic act of certain 
real estate and slaves, for a price of four thousand one hundred dollars, by 
Regan to his wife, on the 18th January, 1843. In this conveyance, although 
the parties had been married nearly fourteen years, yet the vendor is described 
as an unmarried man, and the vendee as a widow, The extraordinary renun- 
ciation of status by Mrs. Regan, implied in this notarial act, appears to be only 
explicable upon the idea that the intention was to secure to the vendee and to 
her daughter the equivalent of what had come into Regan’s hands many years 
before, from Boyd's estate. There are several circumstances related by the 
witnesses which favor this view. Thus, Regan mentioned to his friends that — 
he was apprehensive of trouble from Mrs. Cutter, “‘ but she had better let him 
alone, and he would do what was right.” Again, Mrs. Cutter has actually 
possessed as owner and inhabited the house at the corner of Nayades and Erato 
streets, included in this sale, from its date to the present time. 

As a sale, the document in question is invalid for want of capacity in the 
parties to contract, the vendor and vendee being proved to have been at the 
time husband and wife. C.C. 2421. But it is not without importance in the 
point of view above mentioned, as a circumstance in appellant’s case. We are 
justified by the evidence in estimating Samuel Boyd's property at the time of 
his death, at about five thousand dollars. Deducting some horses proved to 
have been sold by his widow, that property came into the hands of Regan, and 
was treated by him as his own. The legal presumption, in the absence of proof 
to the contrary, is, that it was property of the matrimonial community of 
Boyd and his wife. Consequently one-half belonged to the widow, and one- 
half to the appellant, as the only child of Boyd. For this half, amounting at a 
reasonable estimate, to two thousand and fifty dollars, the appellant has, by 
Article 8283 of the Code, a legal mortgage on the property of William Regan, 
from the 8d September, 1829, the date of his marriage with the widow Boyd, 

The appellant is also entitled to claim as heir one-third of the estate of her 
mother, which has not yet been liquidated, so far as the record informs us. 

The judgment of the District Court is therefore reversed; and it is decreed, 
that the account of administration of William Regan’s estate be amended, by 
placing thereon the appellant Fanny Boyd Cutter as a creditor for the sum of 
two thousand and fifty dollars, with legal mortgage from the 8d September, 
1829; that the rights of the appellant as heir of her mother be reserved; and 
that the appellee, in her capacity of administrator, pay costs in both courts. 

Rehearing refused. ‘ 





Barnes v. New Orieans Canat anv Banxine Co. 


There is no law nor usage, nor is there any obligation in its charter, making it obligatory on the 
New Orleans Canal and Banking Co. to keep a railing along the margin of the canal. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Ogden & Leovy, for plaintiff. EF. A. Bradford and Randell Hunt, for 
defendant. 

Campse.tt, J. We are unable to concur in the conclusion to which the 
Judge of the District Court arrived. It is not pretended that the road is not 
of the width, or that it is not built of the materials and in the manner pres- 
cribed by the charter. 

The charter provides that the company “shall lay out a road not less than 
twenty-five feet wide along the whole line of the canal, and cover the same 
with sand, shells, or other hard substance, so that it may at all times be suit- 
able for carriages to travel thereon.” That these provisions have been faith- 
fully complied with with, is not denied, nor is it pretended that the road was 
not kept in perfect order. 

It is true, the witnesses generally concur in the opinion, that a railing along the 
margin of the canal in its whole length, is essential to the safety of persons driv- 
ing over the road; and it may be conceded that, if such a railing had been erect- 
ed, the accident from which the loss complained of in this case resulted, would 
not have happened. It is in proof that on the old shell road, which is built on 
the margin of the Bayou St. John, there never was such a railing, and it is 
notorious that this precaution isno where resorted to in building roads along 
the banks of our rivers or other streams. 

We know no law or usage making it obligatory on the company to erect 
such a railing; and though its construction might have rendered the road safer, 
and prevented the loss complained of, yet it was not the duty of the company 
to erect it either under the general law, usage or their charter, they ought not 
to be held liable. 

If in driving through the city or along the margin of one of our bayous, the 
horse should take fright and be killed from dashing himself against a lamp 
post or wall, or should leap into the stream and be drowned, it would hardly 
be pretended that the city in the one case, or the parish in the other, would be 
liable for the loss, The obligation of a private corporation in this behalf, is no 
greater than that of a public or political corporation, except in so far as those 
obligations may have been imposed by the act of incorporation, and it has been 
seen that nothing in defendant’s charter makes it their duty to build a railing 
to prevent horses traveling the road from jumping into the canal. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be annulled and reversed, and that there be judgment in favor of 
the defendants with costs in both courts. 





J. A. Lusk v. J.C. Sworn—C. B. Cuvuncn, in Warranty. 


L. hired a slave to 8.; the slave absconded, and L. brought suit against 8. for its value. 8. pleaded 
that since the hiring he had discovered that the slave was free. L. then called his vendor in war- 
ranty, who excepted to the proceeding. Held: L. had no right to call his vendor in warranty, 
although it was not improper to give him this judicial notice of the allegation of the freedom of a 
slave which he had sold. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
R. Mott, for plaintiff. LZ. Hunton, for defendant. J. W. Price, for war- 
rantor and appellant. 

Oapen, J. The plaintiff instituted this suit to recover from the defendant 
the value of a negro hired by the defendant from the plaintiff, and taken to St. 
Louis as a waiter on a steamboat commanded by the defendant—the negro 
having absconded at St. Louis and never returned to his master, in New Or- 
leans. Among other defences set up, the defendant relied on a special plea 
that the negro hired by him and who had escaped, was free, as the defendant 
had discovered after hiring him. The plaintiff then called in warranty Charles 
B. Church, who sold the negro to W. D. Dougherty, from whom the plaintiff 
purchased him with subrogation to Dougherty’s rights of warranty against his 
vendor, Church. The warrantor excepted to the plaintiff’s supplemental peti- 
tion citing him in warranty, on the ground that the plaintiff had never been 
evicted by the judgment of any court, and that no suit had been brought either 
by the negro himself to recover his freedom, or by any pne else to evict him, 
and that plaintiff had no right in law to call him in warranty. The exception 
was overruled, and after a trial on the merits, a judgment was rendered in 
favor of the defendant, discharging him from all responsibility for the negro’s 
escape, but condemning the warrantor to pay the plaintiff the price of the negro 
with interest, from which judgment the warrantor has appealed. 

We think the court below erred in overruling the warrantor’s exception. It 
is the defendant only who when sued, in eviction is permitted to cite his vendor 
in warranty. The Article 2495, C. C., authorises a plaintiff to notify his ven- 
dor, when he is obliged to commence judicial proceedings against one disturb- 
ing him in his possession, of the action which he is commencing. But in an 
action like this, to which neither the negro himself is a party, nor any one else 
asserting a title adverse to the plaintiff, the Article 2495 of the Code is not 
applicable, and there is no rule of practice which would authorise the plaintiff 
to proceed against his warrantor, except by a direct action in which he assumes 
the burthen of proving that the negro was free when he purchased him, as a 
ground of annulling the sale and recovering back the price. Although we are of 
opinion that the right of call in warranty does not extend to this case, yet we 
must at the same time remark, that we do not disapprove the practice of giv- 
ing a judicial notice in this mode. When a person is thus called, he has an 
oportunity given him to participate in the proceedings, with the right to decline 
the call, if he thinks proper. The waiver of petition and citation would at 
least stand as a permanent and authentic record of the notification, and it seems 
equitable to allow the party making the call this privilege. 

It is therefore ordered and adjudged, that the judgment of the court below, 





sds ashes padoenins the warrantor, be avoided sot suenai earl 
suit as regards him be dismissed at the costs of the plaintiff in both 





J. P. Mason v. Poxrice Jury or tHe Parisn or Tensas et al. 


The police jury of the parish of Tensas had authority under the statute of 1852, entitled “an Act 
to amend an Act relative to the building of the levees in the parish of Tensas,” &c., &c., to pass an 
ordinance imposing an annual tax, ad valorem, upon all the taxable lands in the parish of Tensas, 
for building and repairing levees on the Mississippi river in that parish. Siidell,O©.J. Campbell, 
J., and Ogden, J., concurring. 

“Taxable lands” comprise buildings on lands, so as to authorize the buildings to be estimated in 
making an assessment for taxation; for, in legal contemplation, buildings are a part of the land. 


Slidell, ©. 3. Campbell, J., and Ogden, J., concurring. 

The mere fact of an assessor copying his assessment roll from the State assessment, (there being ne 
application for correction to the proper officers within the legal delay, and it being admitted that 
the estimation was fair,) does not make the assessment inoperative. Slidell,C.J. Campbell, J., 
and Ogden, J., concurring. 

The general authority to the police jury to assess and collect xn ad valorem tax upon all taxable 
lands in the parish, is controlled by the subsequent part of the law which is directory to the 
assessor, and requires him to describe the lands comprised ia his roll by the owner’s name, and 
the number of acres owned by each. This direction can only apply to tracts of land, other than 
town lots, unless those lots are of a size sufficient to be described in acres. Buchanan, J.. dis- 


senting. 
Laws which give to municipal or other corporations the right of taxation, are, pro-tanto, a delega- 
. tion of sovereign power, and should be construed with strictness. Buchanan, J., dissenting. 
The law requires the assessor of the levee tax to make the assessment himself, and to make that as- 
sessment by copying from the State assessment roll is illegal. Voorhies, J., dissenting. 


PPEAL from the District Court of the Parish of Tensas, Perkins, J. 
Stacy & Sparrow, for plaintiff and appellant. 7. P. Farrar, for defen- 
dant. 

Suuwert, ©. J. Under the statute of 1850, p. 833, I am of opinion the police 
jury of Tensas had authority to pass an ordinance imposing such a tax as is 
stated in the petition and admitted in the answer, to wit, an annual tax, ad va- 
lorem, upon all the taxable lands in the parish of Tensas, for building and re- 
pairing levees on the Mississippi river, in said parish. Such ordinance was a 
legal ordinance, and the tax a legal tax. i 

I am also of opinion, the words, “ taxable lands,” comprise buildings on 
lands, so as to authorize them to be estimated in making the assessment. That 
the mere naked soil, apart/from the buildings attached to it, is alone liable to 
this taxation, seems to mevuntenable. In legal contemplation they are part of 
the land. The purpose of the tax is to protect the whole landed estate of the 
parish from injury by inundation. There might perhaps have been a propriety 
in the Legislature’s authorizing a discrimination between lands used for agri- 
culture and those employed for building purposes, between rural and urban 
property ; but no such discrimination has been made ; and, it is obvious, both 
classes of property would be benefited by protection from inundation, although 
the degree of benefit might perhaps be greater in one case than in the other. 

The mere fact of an assessor’s copying his assessment roll from the State 
assessment, (there being no application for correction to the proper Oliker 
within the legal delay, and it being on the contrary admitted that the ¢ 
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coats in both courts. 

Campse.t, J. I concur. 

Ocpgx, J. I concur in the opinion of Chief Justice Slidell. 

Bucnanan, J., dissenting. The defendants derive their power of taxation 
for creating and keeping up a special fund for levee purposes, from the Act of 
Assembly of 1850, page 32 of the Session Acts. The 4th section prescribes 
the mode of assessing said tax, in the following words? “Said police jury 
shall annually appoint an assessor of levee taxes, who shall make an assessment 
of all lands owned in said parish, and a roll thereof, specifying, opposite each 
owner’s name, the number of acres of land, valuation and ameunt of tax as- 
sessed.” The evidence, to my mind, makes it doubtful whether a separate 
levee tax roll was made or not. 

But granting the roll was made, I am of opinion that it could not legally in- 
clude town lots. It is true, a previous part of the section declares that the 
police jury may assess and collect an ad valorem tax upon all taxable lands in 
the parish ; but this general expression is controlled by the subsequent pas- 
sage quoted above, which is directory to the assessor, and requires him to de- 
scribe the lands comprised in his roll by the cwner’s name, and the number of 
_ @eres owned by each. This direction can only apply to tracts of land, other 
than town lots, unless those lots are of a size sufficient to be described in acres. 
Laws which give to municipal or other corporations the right of taxation, are, 
protanto, a delegation of sovereign power, and should be construed with stict- 
ness. In the law now under review, a very summary process of seizure and 
sale is accorded to the police jury for the collection of its levee tax. A power 
which involves the right of forced expropriation, cannot be too jealously guard- 
ed in its application. Applying these principles to this case, I find a right of 
assessing a tax upon land according to the number of acres contained in the 
land taxed. This law is not fulfilled by an assessment which does not express 
the number of acres, nor applicable to land of less quantity than an acre. 

I concur in the opinion, that the injunction should be perpetuated. 

Vooruiss, J., dissenting. This is an appeal from a judgment dissolving 
an injunction obtained by the plaintiff. 

The legality of a levee tax, assessed on his property, under the 4th section 
of an Act entitled, “an Act to amend certain sections of an Act relative to the 
building of levees in the parish of Tensas, and to create a special fund for levee 
purposes, and enforce the collection of the same,” approved 2d March, 1850 
is the only question presented in the case. That section empowers the police 
jury to impose, assess, and collect an annual ad valorem tax upon all the taxa- 
ble lands in the parish of Tensas, for building and repairing levees on the 
Mississippi, within its limits. To this end, it is made the duty of the police 
jury to appoint annually an assessor of levee taxes, whose duties are therein 
prescribed. 

The property of the appellant on which the assessment was made, consisted 
of two lots of ground, including the buildings thereon erected, situated in the 
Village of Waterproof, and appraised at $2000, It is admitted that the property, 
at the date of the assessment, was of the value placed upon it, to wit, the lots 
at $400, and the buildings at $1600. The evidence shows that the assessment 
_ made by the assessor of the levee tax, ae sgn or based. open the,as- 
sessment of the State taxes, 
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ty of the assessment, are, Ist. That the tax could only be levied upon the ~ 
assessed value of the lots alone, and not upon the buildings. 2d. That a sepa- 
rate assessment of the taxable lands should have been made, and the levee 
tax levied upon that assessment. 

I think the last objection is well taken. As a test of its legality, it may be 
asked, whether a forced alienation under this assessment, standing as a judg- 
ment, would convey a valid title to the purchaser? I think not. The terms of 
that section are too plain to leave any room for doubt as to the meaning of the 
lawgiver. The duties of the assessor are clearly defined : He “shall make an 
assessment of all lands owned in said parish, and a roll thereof, specifying op- 
posite each owner’s name, the number of acres of land, valuation and amount 
of tax assessed,” &c. In our law, an assessor is one who has been legally 
appointed for the purpose of appraising property with a view of laying a tax 
on it. It was therefore requisite that the assessor of the levee tax should him- 
self have made the assessment. But it is urged by the defendants’ counsel in 
his brief, that “ the State and school tax roll is presumed to contain a fair as- 
sessment of the property for all purposes. Any other assessment fairly made, 
would be precisely the same, and the adoption by the police jury of the State 
assessment roll as the levee assessment roll, made ovt by W. Brantz, State, 
parish and levee assessor, is to all intents a specific assessment for levee taxes. 
The law has, therefore, been substantially complied with.” This is answered 
by the requirements of the statute, which are imperative, that the assessment 
shall be made by the assessor of the levee tax. 6 N.S. 347. 7 La. 50. 10 
La. 288. 4 Ann. 252. 

There is no proof inthe record, that W. Brantz acted in both capacities, as 
State and levee tax assessor, as assumed by the appellee’s counsel. I am, 
therefore, of opinion that the judgment of the District Court should be re- 
versed, and the injunction made perpetual. 


Svccesston or Narnan Jarvis—On the Opposition of Barriers, La- 
caPerE & Co. 


Whers the claim is against an executor personally, and is for less than $300, the appeal will be 
dismissed, notwithstanding the amount of the succession may have exceeded that sum. Art. 1152 
does not apply in such a case. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 


J. Magne, for opponent : 
The amount in dispute being wy $92 70, this case does not come within 
the jurisdiction of the court. “which extends only to cases where the matter 
in dispute exceeds $300.” Constitution of 1845, Art. 63. Constitution of 
1852, Art. 62. C. P. 874, 875. Copley v. Ross, A.R. 310. Frellsen v. 
BO SUB. 02; enfee mo eV pr pean oS aedeeatieall 
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PSOE creas cette. es) e was during many years 
unsettled—not as to the basis of $300 on which all 
but as to the way of fixing that basis ; = ceneen olen wasaie the 
amount giving jurisdiction was the total value of the estate to be administered 
upon, while, on the other, it was contended that it was only the value of the 
commissions which those curators, &c., were entitled to. This uncertainty, 
however, was done away by the promulgation of the Code of Practice, declar- 

that the amount of the estate was the true basis. 

*Sesides, it must be observed: Ist, that, in this case, the appellant is now 
acting in his personal capacity, the judgment a quo being rendered against him 
personally; 2d, that this case has no relation whatsoever to the appointment 
or removal of the executor. 


Durant & Horner, for executor and appellant : 


The claim of the appellees was less than $300—but this matter was in the 
pature of a concurso, and the whole estate exceeds $300. This court, there- 
fore, has jurisdiction. See C. P. 1049, 1050. L. C. 1152. 8L. R. 166. 11 
LR R. 462, 3 Rob.5. 12 Rob. 415. 2 An. 189. 

Bucuanax, J. In this case, the matter in dispute is only ninety-two dollars 
and seventy cents. The Article 1152 of the Civil Code is not considered to be 
applicable to the present case, which is an appeal from a judgment against an 
executor personally. 

Appeal dismissed, with costs. 





Srate v. Cornerivs Boye. 


Unless expressly included by the statute, Sunday must be excluded when acertain number of days 
is allewed to a defendant in a criminal case. Therefore, under the 85th section of the Statute of 
1805, which requires that a copy of the indictment and list of the jury be delivered to the prisoner 
at least two entire days before he shall be tried, the prisoner is entitled to two entire days exclu- 
sive of Sunday. 


PPEAL from the First District Court of New Orleans, Larue, J. 
Morse, Attorney General, for the State. Haynes & Field, for the pri- 
soner. 

Ogpex, J. The defendant was indicted for the crime of murder, and having 
been tried, convicted, and sentenced to death, appeals to this court for relief. 
The record contains a bill of exceptions to the opinion of the Judge of the 
court below, overruling a motion which was made for a continuance. This bill 
of exceptions states, ‘the defendant also insisted that he .ad not had suf- 
ficient legal notice of the trial of this cause, and makes the Sheriff's return a 
part of this bill of exceptions.” The return of the Sheriff incorporated in the 
bill of exceptions, is his return of service on the prisoner, of a copy of the 
indictment and list of the jury; which by the 35th section of the Statute of 
1805, it is required, should be delivered to the prisoner at least two entire days 
before he shall be tried. This return shows the service to have been made on 
the 28d of April, and the trial of the prisoner took place on tne 26th of April. 
One of the days intervening was Sunday; and we are called on to decide, 
whether the two entire days allowed to the prisoner under the statute, between 
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exclusive of Sunday. That ground is not specially stated in the bill of essen _ 
tions, but we consider it substantially embraced in the objection inade, that he 
had not sufficient notice of the trial, as shown by the Sheriff's return of the 
_ service of copy of the indictment and jury list. There could be no other ob- 
ject in the law requiring this service to be made on the prisoner, except to ena- 
ble him to prepare for his defence and to ascertain the character of the jury 
summoned to try him. Sunday, is declared by a statute of the State to bea 
day of rest, and this is a recognition by law of the divine commandment to 
abstain from secular employment on that day. Considering the object and in- 
tention of the statute according to the prisoner two entire days from the ser- 
vice on him of the indictment and jury list, must have been solely to enable 
him to exercise within that delay, proper diligence in securing the attendance 
of witnesses, communicating with his counsel, and otherwise preparing for his 
defence, we cannot consider Sunday, which is set apart by law as a day of rest, 
as included within the delay thus accorded to him. In civil proceedings, our 
law has, in some cases, expressly declared Sunday to be included, and in others 
to be excluded in the delays fixed for doing certain acts. However the rule 
may be in civil cases, we think, unless expressly included by the statute, Sun- 
days must be excluded, when a certain number of days is allowed to a defen- 
dant in criminal cases. 

On this ground, we feel bound to reverse the judgment of the court below, 
and order a new trial. 

Judgment reversed and cause remanded. 















































Campsett, J., (with whom concurred Brcnanay, J.) In this case, a copy — 
of the indictment and a list of the jury were served on the defendant in pri- 
son on Friday, the 23d of April, 1853. He was tried on Monday, the 26th of 
April. 

By the 85th section of the Act of 1805, it is provided that, in capital cases, 
a copy of the indictment and a list of the jury who are to pass on his trial, 
shall be delivered to him at least two entire days, before he shall be tried. The 
defendant objected to go to trial on the ground, that he had not received suffi- 
cient legal notice of the trial of the cause. 

On these facts, two questions arise : 

ist. Had the accused due notice of trial? 

2d. Was he served with a copy of the indictment and a list of the jury at 
least two entire days before the trial ? 

I. Although there is no statute in this State, expressly requiring a notice of 
trial in criminal cases, it is evident that the accused cannot exercise the rights 
guaranteed to him by the Constitution and laws of Louisiana, without such a 
Notice. How can he practically exercise the right given to him by the 35th 
section of the Act of 1805, to produce lawful witnesses in his defence, and to 
“ have process to compel his witnesses to appear on his trial,” unless he first 
receive notice of the time and place of trial? How can he, without such no- 
tice, enjoy the right, secured to him by the 108d Article of the Constitution, “of 
being heard by himself or counsel ;” of ‘‘ meeting the witnesses face to face ;” 
and of having “compulsory process for obtaining witnesses in his favor?” 4 
Similar questions might be asked concerning other legal and constitutional 9 
provisions. These are sufficient, however, to show that the accused is entitled 
to have notice, that is to say, to be informed of the time and place, when and 
































where he is to be tried. No statute prescribes apy precise form of giving this 
notice or information. But the Constitution and laws necessarily imply that 
notice of trial must be given in criminal cases. 

Nemo inauditus punitur. It is indeed a principle pervading our free insti- 
tutions, that no one is to be condemned unheard. “Whenever justice is fully 
and impartially administered, it must be a fundamental rule, that the party 
impleaded shall have due notice of when and where, and against what, he is 
to defend himself.” This is the language of an American jurist. “ Justice 
requires, if there be no notice, or if it be insufficient,—there having been in 
truth no trial—that the verdict be set aside, unless the defendant have waived 
it. Want of due notice therefore has beén held to be a proper ground for a 
motion for a new trial.” Graham on New Trials. And this is the law of criminal 
as well as of civil cases. In Rex v. Bear, 2 Salk. 646, the courtsays: In cases 
of acquittal, on indictments for libel, new trials were never allowed, unless the 
acquittals were procured by fraud or mal-practice. ‘In indictments for per- 
jury, we never do it because the verdict is against evidence; but if you prove 
a trick, as no notice, it is otherwise.” Soin an information in the exchequer, 
against Stevens & Prall, the court held, that each defendant, though they were 
partners in trade, and the charge against them was for smuggling, was entitled 
to a separate notice of trial, and Pral/ not having been served, the verdict was 
set aside, and a new trial was granted as to both defendants. 3 Price, 72. 

Upon a motion for a new trial, on account of the insufficiency of the notice, 
the court shall inquire whether the defendant was misled or prevented from 
preparing his defence, or injured and deprived of any legal or constitutional 
right thereby; and should grant or refuse the motion in the exercise of a 
sound legal discretion. 

I see no reason to believe that the defendant in this case, had not due notice 
of trial, or was deprived of any right, unless he was not served with a copy of 
the indictment, and a list of the jury in due time. And this leads to examine, 
whether the two entire days, mentioned in the Statute of 1805, are to be inter- 
preted as judicial days, exclusive of Sundays. 

II. If this were res integra, I would unhesitatingly pronounce the two days 
mentioned in the statute, to mean judicial days. In general, when a certain 
number of days is allowed for pleading, &c., Sundays are reckoned the same 
as other days, in England and in the United States. But it would be an error to 
suppose that Sunday is dies non juridicus, only for matters to be transacted in 
court. The maxim is, dies dominicus non est juridicus, The Lord’s day is 
not the law’s day. ‘Sunday is not a day for judicial proceedings or legal 
purposes.” Broom’s maxims. Service of a summons on a Sunday is void— 
no arrest can be made, or process served on a Sunday, except for treason, felo- 
ny or breach of the peace. Service of a declaration or of a rule of court must 
not be made on that day ; nor can an attachment be put in force, or an execu- 
tion be executed then. Broom 19. Coke says: the Sabbath day is not dies 
juridicus, for that ought to be consecrated to divine service. Sunday is, by 
the laws of Louisiana, a day of rest. A judgment by default may be made 
final, after the lapse of three days, said the C. P. a. 312. This meant, said 
this court, three judicial days, excluding Sunday, on which day the court can- 
not hold its sessions. The same interpretation was given to a similar provision 
in the Statute of 1805. 7M. R. 360. So the days allowed for moving for a 
new trial, by the Act of 1805, c. 16, were judicial days, according to the deci- 





| granted for pleading, be, in England and the United picket 7 
common law. 4 
But the common law ‘did not require a copy of the ledictment or 0 labit, 
‘the jury who were to try them, to be delivered to persons accused of capital 
offences. In process of time, however, statutes were passed regulating trials 
for treason ; by the provisions of which, persons accused of treason were enti-: 
tled to a copy of the indictment, five days at least, and a list of the jury whe 
were to try them, two days at least before their trial. St. 7 Will. 8,c. 8. St. 
7 Ann., ch. 31,5. 10. It appears, according to the discourse of Foster, that, 
on the several trials for treason in Surry, in 1746, the accused were served 
with copies of their indictments five days before their arraignment, exclusive 
of the day of arraignment, the day of service, and the intervening Sunday— 
“ Sunday not being a day on which prisoners may be presumed to be advising 
with counsel, and preparing for their defence’—that the same course was 
adopted in a commission which sat in the North, in the summer of that year; 
and that a similar course had been previously pursued upon a commission in 
1715. Sunday was excluded, he adds, ex majori cautelé and in favor of life— 
and not of absolute necessity, though it is best to follow precedents if time will 
allow it. “It was done for greater caution, and to obviate all objections; but 
the statute doth not require it.” Whatever may have been the grounds on 
which this practical interpretation of the English statute was based, it is cer- 
tain, that under the well settled practice of the courts in England, Sunday is 
not included in the five days allowed, by the statute, to the accused to prepare 
for their defence. 

This is expressly so stated by East., vol. 1, p. 112. Chitty says: “ By gene- 
ral practice too, the time, at least with respect to the copy of the indictment, is 
reckoned exclusive of Sunday, as that is a day on which it will not be pre- 
sumed that the prisoner is preparing for his defence, though this indulgence is 
not given by the statute.” And, in a note, he adds: “It is said in Lord Ers- 
kine’s speech on the trial of Hadjield, that a defendant had fifteen days before 
trial.” 1 Chitty, 405 and note m. 

Taking it then to be established, that the practice in England, excluded Sun- 
days from the five days granted the accused in cases of treason by statute, to 
prepare a defence ; it would seem clear that our Legislature intended to exclude 
Sundays from the two days granted the accused in capital cases by the Statute 
of 1805, to prepare their defence. For, upon a close examination and compa- 
rison of these statutes, it is manifest that the provisions and the language of 
our Act of 1805, are mainly borrowed from the English statute, with this dif- 
ference however: The English statute granted a delay of five days at least, 
between the delivery of the indictment and the trial, while our statute grants a 
delay of two days at least; and the English statute confined the right to re- 
ceive a copy of the indictment to cases of treason, while our statute extends 
the right to all capital cases. In borrowing the provisions and language of the 
English» statute, our Legislature doubtless intended that they should be un- 
derstood and interpreted according to the settled construction and oapes vio 
the Court of King’s Bench in England. 

And this view is strengthened by a consideration of the inconvenience per aa 
evils which would result from any other construction. The delay between the) 
delivery of the indictment and the trial of the accused, nanteoet he Seas “i 
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legal holiday to be a Saturday, and a ‘party accused of a capital crime to be 
served in prison on Friday afternoon, with a copy of the indictment and a list 
of the jury who are to try him on the following Monday. The courts and the 
public offices will be closed on Saturday, and he will be unable to procure sub- 
ptonas to compel his witnesses to attend his trial, or if he procure them, to 
have them served ; he will be in the-same situation on Sunday. If the two 
days granted him by the Statute of 1805, do not mean judicial days, he may 
be forced into a trial on Monday, without having an opportunity of summoning 
his witnesses, or preparing his defence. And yet the Constitution expressly 
declares, “he shall have compulsory process for obtaining witnesses in his fa- 
vor.” He might thus be deprived of the right of defence under our free 
American institutions. 

The object of the Legislature was solely to enable the accused to prepare 
fully for his defence, by exercising, within the two days allowed him, his right 
of communicating with his counsel, securing the attendance of witnesses, and 
taking other steps for his defence. The time allowed for this purpose is, at 
best, very short; to make it shorter by judicial construction, is to obstruct, if 
not to defeat the object of the laws. To decide that the two days do not mean 
judicial days, would, in the case supposed, annihilate, for the practical and sub- 
stantial purpose of defence, the time, and amount to a repeal of the statute. 
Surely, “the great inconvenience which might result from such a construction, 
affords fair grounds for supposing that 1t could not be what was contemplated 
by the Legislature, and warrants the court in looking for some other interpre- 
tation.” 13 M.& W. 928. 10M. & W. 484. Argumentum ab inconvenienti, 
plurimum valet in lege. 

For these reasons, I would unhesitatingly, if this were res integra, declare 
that the two days mentioned in the statute, mean judicial days, and are exclu- 
sive of Sundays, and that the defendant is entitled to a new trial. 

It having been strenuously urged in argument that the uniform practice in 
this State, since the adopting of the Act of 1805, has been to include in the 
count an intervening Sunday, the majority of the court long doubted the pro- 
priety of disturbing what seemed the established practice. Though we re- 
garded this practice as dangerous and fraught with mischief, it was considered 
not inconsistent with the terms of the statute, when construed by the English 
authorities alone referred to, and were therefore disposed, though with reluc- 
tance, to yield to what was deemed established usage, the force of authority. 

That the practice in the criminal court of this district has been as is stated, 
is no doubt true ; and in confirmation of this, one of my brethren called our 
attention toother records on our files, in which an intervening Sunday was in- 
cluded. as other days ; though it is proper here to state, that in those cases the 
prisoner did not urge this as a reason why he should not be put upon his trial. 

We have likewise been advised by another of our brothers, who was long 
engaged in the practice and upon the bench in a country district, that in the 
courts over which he presided, the invariable rule was, to exclude Sunday in 
the count. In other parts of the. State, the practice, it is believed, has been 
different. 


_ It is important in so grave a matter, involving as it does the rights and even 
the life of the citizen, that a uniform practice in this respect should obtain 
_ throughout the entire State; and believing that ths rule as settled by the 
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English courts, is more in conformity. with the Constitution, laws and policy of 
our State, and better calculated to promote the ends of justice than that under 
which the Court of the First District, and other of our courts, have acted, I 
am of opinion that the practice of those courts should not be sanctioned, but 
that the rule of the English courts should govern and be enforced in all the 
courts of the State having criminal jurisdiction, and this is the unanimous 
opinion of the court. 


James A. Bass et als. v. R. J. Cuameuiss, Executor. © 


Where an administrator’s account has been homologated, he will not be liable, under the Act of 1887, 
to pay interest on the balance in his hands. 

It is the duty of an administrator to use all legal means to collect from the succession of his prede- 
cessor in office the balance due to the estate, and he will be bound for the loss which may result to 
the estate In consequence of his failure to do so. Yet this delinquency does not subject him to 
pay the interest imposed by the ct of 1887, on Executors who have failed to deposit money col- 
lected in bank, and he will only be bound to pay five per cent. interest. 

The charge made by an administrator for lawyer’s fees for the preparation of his account, will not 
be allowed, when, by his delay, he has compelled the heirs to sue for its rendition. 

Where the executor has been guilty of great irregularity in keeping his accounts—of omissions to 
‘report annually—of mingling the affairs of the estate with his own, of an unjustifiable concealment 
of funds received and arrangements made with debtors—of a use of the trust funds, and a con- 
tinuous effort during a long period to protract the litigation and keep the heirs out of their estate, 
he will be subject to the application of the rule, ‘Omnia preswmunter contra spoliatorem.” 
Siett, 0. J. 

An Executor who has incurred a liability at a particular date for a sum of money, by reason of his 
mal administration, is as much bound for interest as if he had actually received cash belonging to 
the succession, for the statute of 18th March, 1837, imposed the obligation to pay ten per cent. 
interest, not only on cash actually collected, but “on all sums for which he may be responsible.” 
Sue, C. J., dissenting. 

Discussion of the rights, duties and obligations of administrators. 


PPEAL from the District Court of the parish of Carroll, Perkins, J. 
4k Short & Parham, Stacy & Sparrow, and Geo. S. Yerger, for plaintiff: 


1, The non-payment of interest will be resisted, because it is said, neither 
the code nor the statute law of the State make any provision for the payment 
of interest by executors, administrators, curators, or persons who occupy & 
fiduciary relation, except in the case of tutors; and because, if interest could 
be charged ordinarily, it ought not to be charged in this case, as the fund in 
the executor’s hands arose principally from notes collected, which had from one 
to ten years to mature; and that, by the directions of the will of Jod Bass, the 
we oo not to be distributed to the heirs until the last note fell due, to-wit, 

The Code (see Articles 2894, 2895, 2896, 1929, 1980, 1981,) provides what 
shall be the rate of judicial and conventional interest on loans of money, or 
the withholding of money due by contract. It also specifies the cases wherein 
interest shall. be recovered. All of which contemplate the relation of debtor 
and creditor, or a contract, express or implied. It is therefore granted, that 
there is no express provision made for payment of interest on money in the 
hands of trustees, executors or administrators. But the court will notice, that 

also the case in the statutes of Great Britain, New York, and all, or 
ly all, of the States in the American Union. See English Statutes, New 
Statutes, North Carolina Statutes, &c. 
this objection were a good one, it would prove that the British 
of the American States, have been most lament 
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~ . But the argument is founded on a total misapprehension of the question. 
~ Interest is not, and never has been adjudged roe trustees, upon the ground 
that it is given by statutory enactment, or the positive provisions of a code. 
Nor is it given by any analogy to such statutory provision. Trastees are 
oe upon a distinct prir.ciple—a principle of universal jurisprudence—a 
principle of sound, enlightened policy. It is this: that*trustees will not be 
permitted to use the trust fund for their individual benefit, nor will they be 
permitted to trade with the fund, or make profit on it, or use it any way incon- 
sistent with the terms of the trust; nor to retain it, where it is their duty to 
invest it, or to pay it over. 

All these, and similar cases, are viewed in the light of breaches of trust ; 
and the trustee must be held to account for the profits or benefit he has derived 
from the fand, which, generally, not having kept distinct from his own, can 
not be ascertained ; therefore, the courts look to the statutes regulating inter- 
est, to ascertain the value of money, in order to ascertain the profit or benefit 
the trustee has derived from the use of the trust fund. 

It matters not-what name we give to the party who occupies a fiduciary 
relation. Whether he is called executor, curator, tutor, guardian, or trustee, 
the general principles above laid down must apply. In Louisiana, executors, 
administrators, &c., are trustees, (2d Annual Rep. 92%); and in Louisiana, as 
in other States, an express trust may be created. Hope v. State Bank, 4 L. 
218. Malone v. Barker, 2 R. 369. Caldwell vy Hermen, 5 R, 20. 

If, therefore, there were no positive enactment, stating what rule should pre- 
vail in cases where the code or statutory law is silent, the courts of Louisiana 
would be governed by those principles of justice and equity, generally recog- 
nized by enlightened nations. 

But the 21st Article of the Civil Code, furnishes a clear rule for the court, in 
cases not provided for by positive law. It enacts, “in civil matters, where 
there is no express law, the judge is bound to proceed and decide according to 
equity. To decide equitably, an appeal is to be made to natural law and rea- 
son, or received usages, where positive law is silent.” 

The construction of this Article is, that the courts of Louisiana, in such 
cases, will look to the decisions of courts in other States, in analogous 
for the rule to govern them. Delezardo v. Gossett, 1 Ann. 1389. Gredly v. 
Conner, 2 Ann. 87. Brown v. In. Co.,8 Ann. 177. Slarke v. Burke, 5 Ann. 
740; 5 Ann. 720; 4 A. 209, 210; 18 L. 198, 199; 12 M. 498. 

Looking then to the decisions of courts of equity in England and America, 
and also to the civil law, we find it laid down, as a principle of universal juris- 
prudence, that trustees can only hold and act for their beneficiaries; that all 
profits and gains enure to their use, and that interest, sometimes simple, some- 
times compounded, will be given as the standard or value of the money used. 

Thus, the trustee is liable for profits, or interest, whére he does not keep 
accurate and regular accounts, so as to be always ready with them. Willis on 
Trustees, 125,176, 177 side page. 14 Vesey, 510. 1 Jacob and Walker, 140. 
8 Mer. 43. 

Or, where he omits to distribute at the time required by law, or by the terms 
of the trust. Grey v. Thompson, 1 John. Ch. 85. 

Or, where he mingles trust money with his own, or uses it, or trades with it, 
or makes a profit on it by way of interest or otherwise, or fails to invest where 
it is his duty todo so. Munford v. , 6 John. Ch. Rep. 1. 2 Story’s 
Equity, sec. 1277. Duncomb v. Duncomb, 1 John. Ch. 508, 527. 2 Dev. & 
Battle, Ch. Rep, 339. 4 John. Ch. Rep. 305. 1 John. Ch. Rep. 620, 62%. 
Lewin on Trusts, 327, 328. 

Such, also, is the rule of the civil law. See 2 Story’s Eq., sec. 1277—note 
to sec. 1268. 1 John. Ch. Rep. 629. Domat ‘ 

In fact, the principles of English and American equity jurisprudence, on this 
head, are based upon the civil law. 

But it is said, this court, in the case of Fetherston v. Robinson, 7 Lou. Rep. 
599, has decided otherwise. 

Upon examining that case, it will be seen the point was not made by counsel ; 
nor did it appear in that case, that the executor used the funds, or failed to 
keep proper accounts. In fact, the grounds on which trustees are chargeable, 
were not presented by the facts in that case. The question appears not to 
have been examined ; and in the absence of all these things, the court, upon 





FF he ge 78 


y F Oh . 
= on, particularly not investigated, or the point examined, will 
deems it erroneous, it will overrule it. Griffin v. His Creditors, 6 R. 228. La 
Grange v. Barré, 11 R. 302, 810. 
That case is therefore no authority upon the state of facts here presented. 
ccording to the facts of this case, and in accordance with the foregoing 
principles, the dative executor is clearly liable for interest. 
First, he is liable, because he failed to keep regular, stated and annual ac- 
ts, and because he did not annually present to the probate court, as re- 
wired by the ‘provisions of the Act of 1837. Revised Statutes, 564, B. & C. 
99. go far from having his accounts regular, they were in great con- 
; he repeatedly asks time to get them ready; he makes them out several 
times; he makes mistakes and corrections, and finally asks $1200 to be paid 
to counsel for assisting him in making them out. 

Second, he is liable, use the will of Job Bass directs the property to be 
divided in 1845. He should have paid over, as directed by the will, the amount 
then in his hands; he failed to do so. 

But third. He is manifestly liable, because he used and mingled the trust 
money with his own. Where the proof shows large balances in the hands of 
executors for years, the law presumes he has used it, unless by proof made on 
his part, he shows he kept it on deposit, or separate and distinct from his 
own, that it might always be ready when it was wanted; otherwise, the 
presumption that he has used it, and more particularly when he fails to keep 

lar and correct accounts. Peyton v. Smith, 2 Dev. and Battle, Ch. 325; 1 
John. 510, 621. 4 John. Ch. Rep. 306. Dev. Equity Rep. 369. 

In April, 1848, his account shows he made a large payment to the heirs, but 
it also shows that this payment was not made out of money previously in his 
hands, but from sales of property just then made, and even the whole of this 
he did not pay over. 

But in his opposition, he objects to paying interest, because the money was 
not to be divided among the heirs until 1845. Why did he not pay it over 
then, and account for the Barton debt ? 

But this pretenée will not avail. The principles laid down in the cases above 
cited, show that a trustee shall make no gain out of the fund, he must account 
for all it produces in his hands, although it may not be required for years. 

Suppose he had purchased a house in 1841 or 1842, for $10,000 and sold it 
for $20,000? Suppose he loaned the money at conventional interest, and re- 
ceived $10,000 of interest, is it not the product of the fund? Suppose he uses 
it all this time, is not the interest the product of the fund? But this is not all; 
his using it for his individual benefit is a constructive fraud. As it cannot be 
identified, it becomes part of his estate, and on his death will become assets, 
and cannot be followed by the beneficiaries: in such case the interest or profit 
is by law converted into a trust for the beneficiaries. 2 Story Eq’ty, sec. 1261. 

on Trustees, 121. Fawcell v. Whitehouse, 1 Russell and Milne, 132, 149. 
2 Dev. and Batt. Ch. Rep. 339. 

But the point is explicitly decided oy Chancellor Kent. He says, in cases 
where it is proper for him to retain it or keep it on deposit, yet, if during the 
time he interest he must pay it: thus clearly proving, that if he uses the 
money during the time, (the profit of which is interest,) he is accountable for 
it. 4John. Ch. Rep. 305. : 

IIL Having-shown that he is liable to pay interest, the question is, what 
interest shall he pay, and how shall it be computed ? 

The shows two claims against him—one for $30,771, the amount due 
from Barton, the previous executor, and which was h ted and directed 
to be ; the a the amount of money actually received by himself. 

As he was security on Barton’s bonds,—and it is proved Barton’s estate was 
insolvent,—that debt, particularly as he took no steps to make it out of Barton’s 
estate, must be to him, as he cannot sue himself on the bond. Barton 
used this money,—for the inventory of his estate does not show he kept it 


ute, and as he was ordered to pay it and did not, it unquestionably 
at leash, Dive ey 
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gs seine as settling the law; and if, upon full investigation, this court 


per cent. interest. Buf we contend for more on this as well 
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' the amounts actually received by himself. We contend, that, after the lapse of 

a reasonable time, say twelve months, within which he should be allowed to 
make the amount from Barton’s estate, as he was liable for the debt as surety, 
and could not sue himself, the amount must be considered as due by himself, 
and he so should have charged it. He, therefore, has had the use of this 
money, which, if any one else but himself had been dative executor, he would 
have been obliged to pay. He, therefore, must account for the use of this 
aw on the same principle he accounts for the use of any other money in his 

nds. 

What, then, is the interest with which he should be charged? Eight per cent., 
at least, that being the amount claimed in the petition. The rule is, that in 
cases where he has used the money, has failed to make proper accounts, he 
shall pay for the profit of the money, the highest rate of interest allowed by 
law. In England, in such case he will have to pay five per cent., the highest 
rate. The highest rate of interest allowed by the law of Louisiana, is conven- 
tional interest ten per cent., and this should be charged to him; but as we only 
claim eight per cent., perhaps we cannot claim more. 3 Gill and John. Rep. 
842. See Lewin on Trustees, 328, 

But he submitted to pay eight per cent., and the evidence of Gorey Hood, 
shows he understood his duty, and knew his liability, for he told him he would 
have to pay interest ; therefore, he exacted it. 

His sense of natural justice and law instinctively informed him what his lia- 
bility was; and, by agreement on record, he submitted to render an account, 
as claimed in the petition. 

IV. But whatever rate of interest is allowed under the circumstances of this 
case, it must be compounded, or annual rests made, or at least the interest due 
will be applied in the first instance to his disbursements. 

In this country, policy—justice to minors—the avoiding all temptation to do 
wrong, and to prevent endangering the loss of_the fund by its use, the courts 
will, in a case of great delay, and where the money is used, allow compound 
interest. . 

I am aware of the provision in the Code which says: “ Interest upon interest 
cannot be allowed, unless it be added to the principal, and by another contract 
made a new debt. No stipulation to that effect in the original contract is valid.” 
Art. 1934. 

But this provision, like the interest law, only applies to contracts, express or 
implied, in which the relation of debtor and creditor exists. 

e laws of the other States, in such cases, equally prohibit interest to be 
compounded, except where it is turned into principal by contract. Indeed, the 
courts go so far as to decide, that where interest is by contract made payable 
annually, and is not paid, still interest on it will not be allowed, because not 
authorized by the statute. See 7 Greenleaf’s Rep. 48. 8 Mass. 48, 455. 17 
Conn. 248. 13 Vt. 430. 23 Pickering, &c. 

But as I have shown, interest is allowed against trustees to pay for profits 
made by them—it is not governed by the statute—hence, where compound 
interest is not allowed by the statute or common law, on ordinary debts, yet 
the same courts decide it may be charged againt a trustee who has used the 
funds. And this also is the rule of the civil law. And it should be so; for 
the yearly interest or profits isa trust fund, as much as the original principal. 
The modern authorities show, where the money has been used, and particu- 
larly where the party has delayed, or kept inaccurate accounts, or failed to 
keep regular accounts, ready at all times for inspection, he must pay compound 
interest ; for it is presume’ he made this much from the use of the money. 1 
John. Ch. Rep., 624. 1 Brown’s Ch. Rep. 359, cited 1 John. Ch. 625. Riley’s 
Ch. Rep. 88. 2 Story’s Equ. sec. 1277, 1278 8 Gill. & Johnst. 348. 2Dev. & 
Battle, 339. Baily’s Rep. 460. 1 McMullen, 275. 2 McCord’sCh.1. Such 
,- Ae civil law, as shown by Chancellor Kent, in the above case, in 1 John. 

P- 

The policy of this rule, and the injustice of withholding it, is ably sustained 
by Chancellor Kent, in the above case. See 1 John. Ch. Rep. 626. 

V. ate as I trust, proved the liability of the executor to pay compound 
interest, I will barely advert here to the pretence set ed by defendant against 
payment of the Barton debt. The only defence he makes to this, is prescrip- 
tion. That is, he says, “I have not sued myself on my bond, nor have I sued 
Barton's estate, as was my duty, in ten years; therefore, as 1 have neglected 
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; Sto doit, T pray the cbiirt to give me'the benefit of my not proceeding against 
Be odecton. Barton’s estate.” The mere statement of such a case answers the 
f he , 


had not been security on the bond, and had failed to sue Barton’s 
estate, so as to let it be barred, the court would hold him responsible, if it 
could have been made out of that estate. 9 Robinson, 405.. 2 Ann. 281. 10 
Martin, 708. 3 N.S. 707. And yet where he is absolutely bound as surety to 
pay it himself—and because he cannot sue himself—and because he has failed 
to charge himself with it—he modestly asks the court, to allow a 
against his own acts. A suit against him alone on his bond could have been 
sustained—if he could have sued himself. Denys v. Armitage, 5 Martin, 639. 
Elliott vy White, 5 La. R. 824. Parmele v. Brasher, 16 La. R. 72. 

VI. Iwill barely notice one other point. 

Ist. We objected to the allowance of $1200, paid Mr. Bemiss (after the liti- 
gation began, in which we charged him personally.) This is paid on pretence 
of ce aga assistance in filing his acconnts. It is, in fact, a fee paid to 
defend his own acts,-when personally charged. Such a charge, for 7 
assisting in making out an account, could not be allowed. See Ferrer v. Bojil, 
11 Martin, 235. 

‘Vil. We object to his account, because it does not charge himself with the 
above claim against Barton’s estate, and others; but as these have been ex- 
amined by my associate counsel, I can add nothing to what they have said, 
barely referring to the case of Johnston v. Cor, 13 Lou, Rep. 537, to show that 
the fact, that the two annual accounts rendered by him were homologated, 
does not bar us from showing that he has received other funds, or liable for 
other charges not contained in said accounts. 


Snyder -& Selby, for the executor of Mrs. Barton : 


June 18, 1839, Martha A. Bass, during her widowhood, executed to Cham- 
bliss the obligation “A.” The consideration of which, as stated in it, is to save 
Chambliss harmless, by Mrs. Barton, for all future losses which he may possi- 
bly sustain by having been the surety of D. 0. Barton, her late husband, 
through mere friendship towards herself and Barton. But the considcration 
attempted to be proved different from that expressed in it, is that Mrs. Barton 
guaranteed Chambliss against Barton’s default, because she had secretly ap- 

lied the money to her use, found in the succession of Barton, knowing that 
it belonged to the succession of her father, Job Bass, which, if so, and Cham- 
bliss knowing it, as he must have known, it was his duty to collect of her, for 
the creditors and heirs of Job Bass. If this is true of Chambliss, as his heirs ° 
contend that they have proved it true, on behalf of Chambliss, it was contrary 
to good morals, and he or his heirs may not now be permitted to plead and 
take advantage of it. C.P.19; L. C. 1887 and 1889. “ Ex turpi causa non 
ovitur actes.” 11 Wheaton R. 258. 5 R. R. 490. 6 N.S. 218. 5N. 8S. 409. 
8 N.S. 46. 1 Ann. 69. 

“The administrator is” not only “responsible for any loss sustained by the 
estate through his neglect,” (9 R. R. 405,) but “the curator of a succession may 
sue the surety of a former curator for any amount due by his principal.” 1 A. 
R. 75, succession of Johnson. Therefore, if Barton, as the executor of Jod 
Bass, had received money belonging to the latter’s succession, and used it upon 
his own account, upon the appointment of Chambliss, and this coming to his 
knowledge, as he must have known, June 13, 1839, the date of the act “ A,” 
it was his duty as executor to collect it, of the succession of Barton ; and if 
Mrs. Barton had secreted any of it, it was his duty to collect it from her; and 
upon his failure, from insolvency or otherwise, it then became his duty as exe- 
cutor of Bass, to collect the amount of the default of Barton, from the suret 
of Barton, himself. This court has said, “it is the duty of courts to loo 
with jealousy upon the conduct of those who act in a fiduciary capacity, and 
to take care that they do not make personal benefit from the manner in which 
er spanage ‘the estates. confided to them.” 6 Ann. 256. 

t is confidently contended, that if the consideration of the act “ A” was, as 
contended for by the representatives of Chambliss, it was, on his part, a dere- 
liction of duty and immoral, and that a court of justice, under our laws, will 
not lend its aid to enforce it. 19 L.®. 497. 1 Ann. 76, and an indictable of- 
fence by our criminal statutes. Clarke v. Scoti et als., 2 Ann. 907, and the 
authorisies therein cited, particularly 17 L. R. 118. ; 
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 -Roselius, Bryan and Bemiss, for defendants and appellants: — - 

We shall present our points to the court in order in which the transactions 
oceurred. First noticing the demand to render Chambliss liable as security of 
D. 0. Barton. 

Ist. The bonds of Barton on which Chambliss’ name appears are dated: 
one, 16th of September, 1835; the other, Ist of February, 1838. This suit 
was filed 24th of April, 1848; citation served 26th of April, 1848. The de- 
fendants oppose the prescription of ten years to any demand of plaintiffs so 
far as his supposed liability as security on D. O. Barton’s bond is concerned. 

2d. No judgment should be rendered against Chambliss as security for D. 
0. Barton, without ascertaining, contradictorily with the legal representative 
of D. Uv. Barton, the amount of Barton’s liability. 

3d. If above points should not be sustained by the court, defendant is enti- 
tled to recover the same judgment against the legal representative of Martha 
A. Bass, (Widow Barton,) here represented by W. M. Benton, as the heirs of 
Bass may recover against him as security of D. O. Barton. 

4th. The accounts of D. O. Barton are res judicata between the parties, 
and capnot be disturbed. 

5th. No funds are shown to have eome into Chambliss’ hands from D. 0. 
Barton, except Hood's and Chambliss’ notes for four thousand dollars ($4000), 
which are accounted for in his account of 3d of April, 1841, and he is not even 
charged with using the funds in his hands as executor, $9 no interest can be 
charged on any balance found to be due from Barton to Bass’ succession against 
Barton's security ; because no interest it stipulated in the bond; because no 
statute imposes interest as a penalty; and, because Chambliss has not been 
placed in default. Art. C. C. 1930, 1981, 1982. 

6th. Chambliss having a right to retain in his hands the share in the estate 
of Job Bass belonging to Mrs. Murtha A. Bass, amounting to some twelve or 
fourteen thousand dollars, and there being at this time only a balance of ac- 
count of some two thousand dollars, the plaintiffs should be compelled to col- 
late on partition, and pay to the credit of any judgment fendered against 
Chambliss as security of D. O. Barton, such sum as they or any of them may 
have received over their share or for any money paid over to Benton for Mar- 
tha A. Bass, they having paid the same pending this suit. 

So far as Chambliss is sued to account as dative testamentary executor of 
Job Bass, we say: 

1st. The account, as presented in a previous part of this brief is correct. 
The items which the Court ordered to be erased having been excluded, and the 
ens which were presented during the trial and ordered by the court ad- 
ded. 

2d. The plaintiffs have no right to demand interest on any balance in 
Chambliss’ hands as executor, unless, at least, they show that Chambliss con- 
verted the funds of the succession to his own use, and so far from showing 
that Chambliss converted those funds to his own use, the plaintiffs have not 
alleged it in any part of their pleadings. 

3d. Interest can be allowed only when it is stipulated in the contract, or 
when the party has been put in default, or as a penalty for violating some sta- 
tute—1930-31-32 C. C. No particular statute has been invoked by plaintiffs. 

4th. The accounts of Chambliss as dative executor—the first account homo- 
logated ; second account homologated ; third account homologated—are judg- 
ments binding on the parties and cannot be disturbed by any court. 

5th, Even if the judgment of the District Court was correct in allowing in- 
terest upon the various sums of money which came into Chambliss’ hands as 
executor from the date of these respective receipts, it was a manifest error to 
go behind the homologated accounts of 1840, 1841 and 1842, to charge interest 
on the items of said accounts. 

Warren M. Benton, representing his late wife, Mrs, Martha A. Bass, late 
Widow Barton, and one of the heirs of Jod Bass, on the 27th May, 1852, filed 
what he styles an amended opposition. This the court will see is another one 
of those singular excrescences which have grown out of uniting two distinct 
and seperate causes of action in one suit. In this amended opposition various 
nullities and defences are set up to defeat the effect of the agreement entered 
ae between Martha A. Barton and R. J. Chambliss. To these objections we 
reply: 
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“Bas et 4 ist. It is not pretended that the contract of Mrs. Barton with Chambliss is. — 


ee! * . * 
“ie 2d. It is not necessary to the validity of a contract, that the consideration 
be set forth in it. It is only necessary that a legal consideration exists. C. 
C. 1888. ; 
8d. Mrs. Barton was a widow at the time of contracting with Chambliss, 
and of age competent to contract. She was not the security of her husband. 
She was “desirous to relieve the estate of her second husband,” to prevent 
law suits; to be able to retain in her hands some sixteen or eighteen thousand 
dollars which her husband had on hand at his death. The court will gain some 
valuable information upon this subject in 12 R. R. 118, and 19 L. R. 499. 
None of this large sum of money seen in the possession of Dr. Barton imme- 
diately before his death, and in his wife’s hands, by Judge Selby, after his 
death, is pretended to have been paid over to Chambliss. . . 

There is a natural equity in making Mrs. Barton, at least to the extent of 
her share, responsible for what she has used herself, or had the benefit and 
enjoyment of. She should first restore to the succession of her father what 
she took from it before she demands her portion at the hands of her husband’s 
stcurity. ; 

It was understood and conceded on the trial of this suit in the lower court, 
that the portion of Mrs. Barton in her father’s estate had been paid over to 

W. M. Benton, her executor, pending this suit, from the funds received from 
Robinson, trustee. If this is the fact, plaintiffs generally are bound to refund 
this money to defendant ; they having paid is in derogation and fraud of this 
suit and defendant’s rights. 

Boucwanan, J. This is a suit for an account instituted 24th April, 1848. 

The account was filed 27th November, 1848. 

Plaintiffs, the heirs of Job Bass, opposed the account on the following grounds : 

Ist. “That for the years 1839, 1840, 1841, and 1842, the executor had in 
his hands, as will appear from the accounts of those years, about twenty thou- 
sand dollars, for which he allowed no interest, except for the year 1889.” 

This claim of interest is based upon the Act of 1837, page 95, section 6. 

The record shows that Chambliss rendered three accounts of his administra- 
tion—the first on the 7th April, 1840, was homologated by judgment of court, 
on the 27th April, 1840, and showed a balance in favor of the estate of ; 
$20,395 .25. 

The second account was rendered on the 3d April, 1841, and was homologa- 
ted by judgment of the 14th April, 1841. This account showed a balance in 
favor of the estate of $12,247 40. 

The third account of executorship was filed the 7th April, 1842. It showed 
a balance in favor of the estate of $6,636 58. A judgment of homologation 
of this third account was rendered on the 20th April, 1842, which does not 
appear to have been signed. 

The amounts received at various times between the 10th January, 1840, and 
the 15th January, 1842, by Chambliss, as executor, as shown by those three 
accounts of administration, are in the aggregate $56,450. But it is not con- 
sidered by us that any interest can properly be claimed from the executor 
therefor, except upon the balance shown by the last of the three accounts, 
to-wit: $6,636 58. The first and second accounts have been homologated by 

judgments signed: and even there has been judgment of homologation render- 
ed upon the third account, which has not been signed indeed, but that appears 
to have been through inadvertance, for there was no opposition made to it, nor 
is it now pretended that there was any error in it. Each account commences 
by crediting the estate with the balance shown by the preceding account ; and 
the interest on the last balance only runs, under section 6 of the Act of 1887, 
from April 7, 1848, being one year after the filing of said account, by reason of 
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the executor’s failure to file another account of administration as required by Bass et at. 
that section. The rate of interest under the statute would be ten per cent., Cmampcms. 
but the plaintiffs only ask for eight per cent., which is accordingly allowed. 
2d. The plaintiffs oppose the account, secondly, because the executor has 
not credited the estate in his account of 1840, with the interest on two notes 
collected, and which, it is alleged, bore interest from their date. There is an 
error of no importance in the date assigned by this objection to the account in 
which the collection of two notes said to be found. It is in reality the account 
of 1841, not that of 1840. 
The items of that account alluded to, read as follows: 
“By amount received of Govey Hood, one thousand dollars, - $1,000 00 
‘By amount of my note which was given to D. 0. Barton, as dative 
executor, three thousand dollars, - - - - : 8,000 00 


The only evidence bearing upon this ground of opposition is found in the 
testimony of Govey Hood, who swears as follows: “that he paid interest, at 
ten per cent., for two or three years from the maturity of the note until it was 
collected.” And in another part of his evidence, he says that he paid Cham- 
bliss as executor of Bass, interest on the note “from its date to its maturity, 
or from the time it was given until it was paid.” We view this evidence as 
fixing the receipt of interest on the Govey Hood note upon Chambliss. He is 
bound for that interest as cash received by him on the 7th April, 1840, amount- 
ing to $ , and this item must bear eight per cent. interest. 

We charge Chambliss likewise as having received interest at ten per cent. on 
his own note on the 4th April, 1839, date of his receipt to the executrix of 
Barton, amounting to $———,, and this item must bear interest as the other — 
items of cash received and not accounted for. 

We also charge defendant with a note of H. Prentice for $3000, and with 
interest at five per cent. on the same, as received by him on the —— June, 
1840: This item likewise to bear interest. 

8d. The plaintiffs object, thirdly, that defendant has charged commissions, 
wrongfully, in the three accounts of 1840, 1841 and 1842, as well as in the 
account filed in 1848, upon moneys collected by him, instead of charging them 
upon the amount of the inventory that remained to be administered. 

We think this objection unfounded. Plaintiffs further charge under this same 
head of their opposition that the defendant has charged certain commissions 
twice. This objection seems well taken. The amount thus charged twice in 
this account, is $1900 72. 

4th. Plaintiffs object, fourthly, to a charge of $82, for commissions on a 
sum of $4000, said to have been collected, but which does not appear to have 
been collected. This objection is admitted to be correct. 

5th. The fifth ground of opposition concerns a charge of $278 23 for over- 
seeing, &c., which is admitted to be erroneous. 

6th. The sixth ground is a double charge of fifty dollars for cost of a tran- 
script. This objection is sustained, as well as that 

7th. In ground seventh, being twenty dollars error of addition to prejudice 
of plaintiffs. ' 

8th. The eighth ground of opposition relates to a charge of seventy-five 
dollars for three trips to Natchez and back, on business of the succession, 
There is no proof in support of this charge, which is therefore disallowed. 
9th. The ninth ground of opposition alleges that an item of $92,784 55 to 








"the eredit of the estate for sales of negroes, &c., eahiaailaredwiiie: 


in April, 1848, is too little by $1000. 


. This item is only put down in Saieegnnubnidienestiiatie: the cntect | 
amount of these sales is stated in amended account filed on the 18th May, © 


1852, to be $95,577 76. The difference on this item is therefore $2,848 21. 


10th. The tenth ground of opposition objects to a charge made by the — 


executor of $5000, paid D. S. Stacy on the 8th May, 1838, which the opposition 


- correctly states, was so paid, not by Chambliss, the defendant and accountant, 


but by D. O. Barton, his predecessor in the executorship. The opponents 
allege that defendant should not be allowed to credit himself with moneys 
paid by Barton, unless he likewise charges himself with the assets of the estate 
received by Barton, and not accounted for; and pray that the account be cor- 
rected by charging Chambliss with the sum of $35,000, for moneys so received 
by Barton, and by giving Chambliss credit for all sums paid by Barton for 
which the latter has not had credit in the account rendered by him to the late 
Probate Court. 

It is in proof by an account of executorship filed by Barton on the 17th 
January, 1838, and homologated the Ist February, 1838, that the balance due 
by Barton to the estate of Bass at that date was $30,771 39. Barton died the 
4th January following, (1839). On the 4th February, 1839, Chambliss quali- 
fied as dative testamentary executor of Bass, in place of Barton, deceased. 

It was certainly Chambliss’s duty to have used all legal means to make the 
balance above stated out of Barion’s estate. Perhaps the reason he did not do 
so, was the fact that Barton’s widow, who was one of Job Bass’s heirs, and 

entitled to one ninth of his estate, entered into a contract of guaranty with 
Chambliss, a few months after her husband’s death, by which she bound her- 
self in the most unqualified manner, to save Chambliss harmless for or on ac- 
count of the balance due by her late husband to her father’s estate, and pledged 
her portion of the inheritance, by covenanting that Chambliss might retain in 
his hands the share or portion of said estate coming to her, on account of the 
indebtedness of Barton to the estate. As Bass’s estate, per inventory, was 
about two hundred thousand dollars in value, the proportion coming to this 
heir, Mrs. Barton, might reasonably have seemed equal to the balance due by 
Mr, Barton to the estate at the time of his death. For it is not proved that 
any moneys came into the hands of Barton after the rendition of his account 
homologated on the Ist February, 1838; and upon that balance, Barton had 
paid to Mr. Stacy, as alleged in the ground of opposition under consideration, 
a sum of five thousand dollars; in addition to further credits allowed Barton 
of four thousand dollars, by the judgment of the District Court, which are not 
complained of in this court, and still another credit of $3000, allowed by the 
present judgment for a note of Horace.Prentice. The true balance, after mak- 
ing these allowances, due by the estate of Barton to the estate of Bass, is more 
particularly shown by the account incorporated in this opinion, We are of 
opinion that Chambliss should be charged with this amount, and should have 
judgment, over against Mrs. Barton, called in warranty. But we do not think 
this portion of our judgment against the defendant should carry eight per cent. 
interest, ks ordered by the judgment appealed from. This is not money col- 
lected by the executor, and which he has failed to deposit in bank or account 
for. It does not therefore come within the provision of the Act of 1837, which 


is a highly penal statute, and should be strictly construed. It is even uncer- 
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tain how much, if any, of this balance due by Barton's estate will have to be _ 
disbursed by Chambliss’s representatives; for although Chambliss rendered 
himself liable to make good Barton’s deficit, yet it will be equitable and neces- 
sary, to stay execution of the portion of the judgment against his estate aris- 
ing from this cause, until it be ascertained what is the precise sum coming to 
Mrs. Barton in settlement of her father’s estate—defendant being clearly 
entitled to a credit for that amount, under Mrs. Barton's warranty. The balance 
of Barton’s account of the executorship after giving credit for the amounts of 
the three notes of R. J. Chambliss, H. Prentice and Gorey Hood, and the Stacy 
receipt, in a debt due by the succession of Barton to the succession of Bass, 
and as such, bore interest at the rate of five per cent. from Barton's death, by 
the Article 989 of the Code of Practice. For this interest Chambliss is respon- 
sible upon the Barton balance, in their double capacity of surety of Barton, 
and of his successor of Barton in the executorship of Bass. 

The very -peculiar feature of this portion of the cause is that Chambliss 
must be viewed as having paid the amount for which he was responsible as 
surety of Barion to a person who was certainly entitled to some portion, if not 
the whole of the amount paid, as being one of the heirs of Bass ; that person 
at the same time being bound by contract to hold Chambliss harmless from his 
said responsibility. 

We are of opinion that the Barton balance of account of executorship, is 
entitled to the following credits : 

Cash paid to Mr. Stacy, . - - - - $5,000 00 
The following notes turned over by Barton’s executrix to 
defendant, and by him collected—Govey Hood, $1,000 00 


Chambliss, 8,000 00 
H. Prentice, 8,000 00 
—— 7,000 00 
es ae ae : $12,000 00 


Together with the interest collected by Chambliss, on those notes.- 

The eleventh ground of opposition is too vague and general to require any 
notice. 

An amended opposition was filed on the Ist June, 1849, alleging that the 
defendant had not given credit for two drafts, one of $2,500, and one of $690, 
paid by Atchison. Annexed to this opposition is a statement signed by defen- 
dant. A comparison of this statement with the two accounts filed by defen- 
dant in April, 1842, and November,. 1848, will show that all the drafts paid by 
Atchison, are included in one or the other of them,.except that of $690, received 
the 5th April, 1842, with which the defendant must be charged. 

This suit; after the account and oppositions filed, dragged along in the Dis- 
trict Court until, in December, 1850, an agreement was entered into by the 
parties and put on file, by which the case was to be continued for another 
year, provided the administrators of defendant, (who had died in the mean- 
while,) would pay $15,000 in cash, and as much more in city acceptances, 
($30,000 in all,) on or before the 20th January, 1851. This was done. 

On May 18th 1852, defendants, with leave of Court filed an amended account 
in which the only difference from the account filed at the begining of the suit 
by Chambliss was, the omission of several of the items objected to by the 
plaintiffs on the debit side (which have -been already noticed in their proper 
place,) the insertion on the debit side of an item of $1200 for fees of Messrs. 
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im Dinkes end Bryan, for filing account and settling the succession, and tl 
usuus. insertion on the credit side of the sums’ paid the heirs since the institution ¢ 
the suit, being $30,000 to Sparrow & Short, attorneys, and $556 we hood 

The balance shown by this amended account to the credit of Bass’s estate — 
was $1,368 98. 

Eight days after this amended account filed, the parties went to trial; and 
on the second day of the trial, viz: the 27th May, 1852, defendant’s counsel 
tendered still another amendment, composed of a few items, of which the only 
one that is necessary to notice is, a very obvious error of $1000, in computa- 
tion of commissions of two and a half per cent. on the amount of Sheriff's 
sales. The District Court properly allowed this amendment. 

The fee of $1200 allowed Messrs. Bemiss & Bryan in the amended account 
of 18th May, 1852, was objected to, and properly rejected by the District Court. 

An heir who after waiting for years, is obliged to sue an executor for an 
amount, ought not to pay the counsel employed to defend such a suit. It is to 
be supposed that he has had to employ counsel to prosecute the suit, whom he 
will have to pay. This is an expense which he has incurred through the fault 
of the executor, and we see no propriety in doubling that expense to him, by 
charging him with the fees of counsel who defend the suit. 

Upon a review of the evidence and law of the case, we state this account as 
follows : 


= 








A. 
Statement of Account with Interest, R. J. Cuampuiss, Dative a 


Executor, with Succession of Jos Bass. 





Balance due succession of Job Bass, as per 
account rendered 7th April, 1842, - $6,636 58 
Add interest at 10 per cent. on Govey Hood’s 
note for $1,000, from 21st June, 1838, to 
7th April, 1840, 1 year, 9 months and’ 17 
days, ‘ $179 72 
t per cent. interest thereon 
m 7th April, 1841, to 7th 
April, 1842, 1 year, : 14 40 
Add interest on R. J. Chambliss’s 
note at 10 per cent. per annum 
on $3,600, from 28th March, 
18387, to Tth April, 1840, say 3 
years, 9days, . 907 50 
ight per cent. interest thereon 
Beni 7th April, 1841, to 7th 
April, 1842, say 1 ear, r 72 56 
Ada amount of Prentice’s note for 8,000 00 
Pt Pe per cent. interest thereon 
9th July, 1841, to 7th 
April, 1842, say 8 mos. 28 days, 178 66 





Paid Judge Bosworth for Thomas 
, | Owe ‘ $11 25 
* S. R. Dunn for his wife, see 





Burke, Watt & Co.’s account, 800 00 
Wm. heres tutor C. A. 
$ ; ‘ - 1,605 04 























Statement of Account with Interest, R. J. Cuamputss, Dative Testamentary 
Executor, with Succession of Jos Bass. 








March 10 


1844, 
Feb’y 14 


March 20 


1845, 
Jan'ry 1 


1845, 
Dec’r 


1846, 
Jan’ry 1 


1 


July 


er April, 1842, received from E. 


Actual cash balance in hands of R. J. Cham- 
bliss, on the 7th April, 1842, 

Add 8 per cent. interest from 7th April, 1843, 
to the 20th March, 1844, 11 mos. 17 days, 
4th Nov. 1842, received from E. F. Atchison, 
8 per cent. interest from 4th Nov. 1843, to 
20th March, 1844, 4 mos., 16 days, . 
18th Nov., 1842, received from E. F. Atchison, 
8 per cent. interest from 8th Nov., 1843, to 
20th March, 1844, 4 mos., 2 days, ‘ 
11th Dec., 1842, received from E. F. Atchison, 
8 per cent. interest from 11th Dec., 1843, to 
20th March, 1844, 3 mos., 9 days, : 
4th Dec., 1842, received from E. F. Atchison, 
8 per cent. interest from 4th Dec., 1843, to 
20th March, 1844, 3 mos., 16 days, 

. Atchison, 
8 per cent. interest from 5th April, 1843, to 
20th March, 1844, 1 year, 45 days, . 
21st Nov., 1842, received from E. F. Atchison, 
8 per cent. interest from 21 Nov., 1843, to 
20th March, 1844, 3 mos., 29 days, ‘ 
ist Jan. 1843, received from E. F. Atchison, 
8 per cent. interest from Ist Jan., 1844, to 





20th March, 1844, 2 mos., 19 days, 


Paid S. R. Dunn, on account of his wife, 

8 per cent. interest from 14th Feb., 1844, to 

20th March, 1*44, 1 mo., 6 days, ‘ 

Paid W. M. Benton, tutor of C. A. Bass, 

lst May, 1843, received from E. F. Atchison, 
8 per cent. interest from Ist May, 1844, to 
1st Jan., 1845, 8 months, 

Ist Nov., 1843, received from E. F. Atchison, 

8 per cent. interest from 1st Nov., 1844, to 

ist Jan., 1845, 2 months, 

11th Nov., 1843, received from E. F. Atchison, 

8 per cent. interest from 11th Nov., 1844, to} 

1st Jan., 1845, 50 days, 


Paid Stacy & — reads for fee and 
bill of costs, 


Eight per cent. interest from Ist Jan., 1845, to 
ist Jan., 1851, 6 years, or 48 per cent., 


4\Paid Eli Harris, Parish Judge, ; 
Interest 8 per cent. from 4th Dec., 1845, to 
1st Jan., 1851, 5 years, 27 days, ; 
Paid R. M. Maybin, for overseering, 24 per} 
cent. commissions on $23,983 99, . 
8 per cent. interest from Ist Jan., 1846, to 
lst Jan., 1851, 5 years or 40 per cent., 


$2,029 65 


61 34 
2,029 65 


55 04 
2,029 66 


44 67) 
600 00 


14 46) 
690 00) 


62 10 
8,000 00 






$9,078 18 
699 64 





79 83 
5,000 00 


87 T7| 15,788 66 

















\Paid B. F. Bosworth, $70 00) 
do do 250 





50 


8 cent. interest from 1 July, 1846, 
ist Jan., 1851, 4 years, 6 mds., 36 per cent. 





$25,556 48 
1,000 00} 

8 00 

891 94] 1,899 94 
5,000 00 
266 67 
1,605 04 
21 40 
2,000 00 

22 23] $3,915 34 

$32,571 83 

542 80 

is32, 029 58 

15,874 40 

$47,403 93 
40 00 
16 24 
599 58 
240 00 
820 00 
115 20 








Executor, with Succession of Jos Bass. 3 


7. 
‘ E. R. Travis, Sheriff, 250 | 
8 per cent. from 26th June, 1847, to 1st! ‘ 
Jan., 1851, 8 years, 6 mos., 4 days, 70 23) $1,651 238 


45,752 68 








jth April, 1848, received from Sheriff for sales 

1848, | of negroes, mules, stock, corn, &c., 95,577 76 

il 5/Paid Abraham Bass, . $16,422 56 

“ J. A. Bass, tutor C. A. Bass, 16,422 56 
W. M. Benton, assignee Mrs. 

Owens, “ ~ 7,728 26 
James A. Bass, ‘ 7,728 26 
D. 8. Stacey, for Mrs. Bowen, 7,728 26 

do for R. C. King, 

tutor of Thomas McAllister, 38,864 14 
Stacey & Sparrow, attorneys, 4,500 00 
D. 8S. Stacey, attorney for 

Mrs. Foreman, tutrix, 8,864 14 
D. 8. Stacey, attorney for 

Job Bass, 8,864 14 
D. 8S. Stacey, attorney for 

Sarah Morris, . 6,728 27 
D. S._ Stacey, attorney ‘for 

E. § Ww, — of 

Mrs. Dunn, ° 
J. C. Drew, Sheriff, ° 
E. R. Travis, Sherif, 


18 bbls. pork, 

Travis, Sheriff, ‘ 

Commissons dative testamen- 
taryexecutor, . 2,389 42/$87,185 22) 


$8,392 54 





[Right per cent. interest from 5th April, 1848, 
* to lst Jan., 1851, 2 years, 8 mos., 26 days,) 1,839 00/$10,281 54 


55,804 22 





, 
‘Amount paid Sparrow & Short, oogeeneete in 
cash and drafts on Burke & Co., 80,000 00 
Amount paid W.M.Benton, . . . 556 601$ 80 556 60 


Amount due by estate of R. J. Chambliss, 
balance in account as Executor of Job 
Bass, on the Ist Jan., 1851, and bearing 
interest from that date until paid, at the 
tate of 8 per cent. per annum until paid. 
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fiitnes toe anecetsion of Jeb Bate by D. O. 
Barton, dative testamentary executor, on 
8ist January, 1838, as shown in Record, 
page 100, 
on which is to be deducted the following 
items : 
r cent. interest from 21st June, 1838, 
Po ah April, 1840, say 1 year, 9 mos., 17 
days, on Govey Hood's note for $1,000, 
Govey Hood's note, as above, ° 
Ten per cent. interest on R. J. Chambliss’s| 
note for $3,000 from 28th March, 1837, to 
7th April, 1840, 8 years, 9 days, 
Amount of Horace Prentiss’ note, 
Amount of R. J. Chambliss’ note, as above, 
Also, amount paid by Barton, in cash, to 
Stacey, 8th May, 1838, See Record, Page 
272, , $13,087 22 








Amount due by the succession of Barton to 
the succession of Job Bass, at the date 
of Barton’s death, say 4th January, 1839, 
and to bear interest at 5 per cent. from 
that date till paid, 








$17,684 17 





It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed ; and it is further decreed, that there be judgment in favor of 
plaintiffs against the legal representatives of Robert J. Chambliss, namely, 
Samuel L. Chambliss, John H. Martin and Mrs. Mary E, Martin, administra- 
tors of the succession of Robert J. Chambliss, for the sum of $42,931 79 
principal, with interest on $25,247 62 of said amount at the rate of eight 
per cent. from the first of January, eighteen hundred and fifty-one, until 
paid; and on $17,684 17 of said amount, at the rate of five per cent. from the 
fourth of January, eighteen hundred and thirty-nine, until paid; and that 
there be judgment in favor of the administrators of the said R. J. Chambliss 
against W. M. Benton, in his capacity of executor of Martha A. Bass, for the 
sum of $17,684 17, with interest at five per cent. per annum from the fourth 
of January, eighteen hundred and thirty-nine, until paid; that the plaintiffs be 
referred to a Notary Public or Parish Recorder, to be named by the District 
Judge of the parish of Carroll, for the purpose of making a partition and set- 
tlement of their respective rights as heirs of Job Bass, deceased; that execu- 
tion be stayed upon $17,684 17, and the accruing interest on said sum as above, 
of the judgment herein rendered ageinst the estate of Chambliss, as well as 
upon the whole judgment against the estate of Martha A. Bass, until it shall 
have been ascertained by said notarial partition and settlement what is the 
amount of the rights of Martha A. Bass, as one of the heirs of Job Bass, her 
father; that the amount of said rights be credited upon the judgment stayed 
as aforesaid, and execution be issued thereupon for the surplus only, after 
crediting the amount of said rights, It is further decreed, that the costs of the 
court of the first instance be paid by the appellants, and those of the appeal 
by the appellee, and it is decreed lastly, that the sum of one hundred dollars 





AeusbRetied to the cudhior, W. 0. Horner, sp-deincaninideaetaiyit mabe 
vices herein, and that said sum be paid by the appellee. 

Voorutes, J., Ocpen, J., and Campsext, J., concurring: 

Sumett, ©. J., dissenting. As there are some points in which my views 
do not accord with those of my brethren, I have thought proper to prepare a 
separate opinion. 

The discussion in this case involves a subject of great practical importance, 
the duty and liability of a person charged with the administration of a dead 
man’s estate. The plaintiffs are the heirs of Job Bass ; the defendant, the 
dative executor of his last will. This suit was brought by the heirs about 
nine years after his appointment, to compel him to render an account, and 
more than six additional years have since been consumed in litigation. 

Before I enter upon the discussion of the legal questions presented in this 
cause, I deem it necessary to make a brief statement of the prominent facts to 
which the law is to be applied in determining the nature and extent of the 
defendant’s liability. 

Job Bass, of whom these plaintiffs are heirs, died nearly twenty years ago. 
In September, 1835, D. 0. Barton was appointed dative executor of his last 
will, the executors pamed in the will having declined to act. The estate, with 
the exception of two negroes valued at $2400, consisted in nine mortgage notes 
for a principal sum of $185,000, maturing in annual instalments on the Ist 
day of January, from 1837 to 1845 inclusive. They were secured by a mort- 
gage of a valuable plantation and slaves in the parish of Carroll, sold by Bass 
to Nisbert, the maker of the notes. The administration of such an estate, it 
will be observed, was a matter of extreme simplicity. Nothing more was to 
be done than to receive payment as the notes matured, or if not punctually 
paid, collect them by suit, and in due season distribute the funds among the 
children and grand-children of the testator named in the will. 

Chambliss was the surety of Barton on his official bond. During his life, 
Barton rendered two accounts, the last of which exhibits a cash balance in his 
hands, on the 17th day of January, 1838, of $30,771 39. On the 4th of Ja- 
nuary, 1839, Barton died, and an inventory of his estate was made on the 
21st January, 1889, at the making of which Chambliss was present, and signed 
as a witness. This inventory exhibits land valued at $17,056, and contains 
receipts and bills amounting to $13,010, among which were stated, “ one due 
bill of Govey Hood, for $1000, dated June the 21st, 1838;” “one note of H. 
Prentice for $3000, dated April 24th, 1887 ;” “note of Robert J. Chambliss 
for $3000, dated March 28, 1837 ;” “‘ Receipt of Rowland, Smith & Co. $1000 
of Planters’ Bank of Natchez, conditional, without date.” The inventory also 
exhibited a8 on hand, seventy-five bales of cotton valued at $3750, and twelve 
hundred bushels of corn valued at $804, No cash is mentioned in this inven- 
tory, but there is testimony showing that Barton, shortly before his death, had 
in his possession a large amount of bank notes contained in a package, and 
that the widow, Mrs. Barton, had a large amount of bank notes, which appear 
to have been the same, after his death. It was upon the same evidence, our 
predecessors held, in a suit brought by a creditor of David O. Barton, that his 
widow was personally liable, having converted to her own use property be- 
longing to the community which existed between her and her husband. “See 
Lynch v. Barton, 12 Rob. 117. . 

In February, 1889, Chambliss was appointed dative executor of Bass’s estate. 
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On the 4th of April, 1839, we find him receiving, in his official capacity, from 
Mrs. Barton in her capacity of administratrix of Barton’s estate, the notes of 
Hood, Prentice and Chambliss, and other documents, which are described in 
the receipt signed by Chambliss, as “notes and papers belonging to the suc- 
cession of Job Bass deceased, and which were inventoried in the estate of said 
D. 0. Barton deceased, the said inventory being amended by an order of the 
court of probates, and an order that they should be given up.”* We have not 
evidence of the tenor of Chambliss’s note, but there is a copy in evidence of 
Prentice’s note, so called in the inventory and in Chambliss’s receipt. It is in 
these words : 

** $3000, Providence, April 24, 1887. Due Doctor D. 0. Barton, executor of 
Job Bass, deceased, three thousand dollars, value received. H. Prentice.” 

In June, 1839, an agreement in writing was made between Chambliss and 
Mrs. Barton, in which she recites that Barton, her deceased husband, had been 
the executor of the estate of her father, Job Bass ; that there would probably 
be a large deficit for moneys that came ‘into his hands for Bass’s estate; that 
Chambliss had become his official surety, without any other motive than a dis- 
interested friendship to Barton and herself ; that she was desirous to relieve the 
estate of her husband from embarassment, and “ avoid lawsuits or any man- 
ner of litigation in regard thereto, or relative to the aforesaid deficiencies,” and 
also desirous to relieve Chambliss, and hold him harmless from his suretyship ; 
‘that Chambliss was now executor of Bass’s estate, and she, as an heir, was en- 
titled to a porton of the estate in money, the amount of such portion being 
yet not exactly known. She then agrees that he may receive for her the pro- 
portion, whether in money or otherwise, which may come to her as heir, from 
her father’s estate, and hold the said proportion as the same may be divided 
unto the heirs, in his hands, or a sufficient amount thereof, to secure and in- 
demnify him for his suretyship, and also to secure and indemnify the estate of 
Bass from loss by the defalcation; and she authorizes him to pay to the suc- 
cession of Bass, out of her portion as received, the said deficiency. The argu- 
ment concludes with a full covenant to hold him harmless from any loss by 
reason of his suretysbip. 

This Barton deficit is now estimated to be $ , he, Barton, having paid 
$5000 to a portion of the heirs, and a credit being allowed for other items 
to the amount of $ . 

In 1840, 1841 and 1842, Chambliss filed accounts. They are entirely silent 
with regard to the Barton deficit, and also the note of Prentice. The account 
of 184} credits the estate, under date of 7th of April, 1840, with $1000 only, 
amount received from Hood, and $3000 only, which was amount of principal 
of his own note. It is proved, however, that he made Hood pay him interest 
at ten per cent. from the maturity of the bill, to wit, its date, until it was paid. 
It is also proved by Prentice, and by other evidence, that the note of Pren- 
tice was settled with Chambliss on the 9th July, 1840, by assigning to Cham- 
blise. an invoice of goods, and by transferring to him, as executor, a claim 
Prentice professed to have against Mrs. Barton, for which a suit was then 
pending by Prentice against Mrs. Barton for a sum of $2821 41, which sum 
was credited on the Prentice note. It would seem from the testimony of this 
witness, that the settlement blended the claim as executor, with Chambliss’s 
individual accounts with Prentice. At all events, the value of the invoice of 
goods which the witness, in a subsequent part of his testimony, says he sold 





. eieei dat ues Barton, itis not'shown that he took it-under judicial 
; sanction, nor with the authorization of the heirs. Chambliss prosecuted the 
Prentice suit against Mrs. Barton, and it resulted in a verdict in favor of the 
defendant, on the 30th of April, 1842. So that the claim thus taken in set- 
tlement of the Prentice note, proved worthless. 

After'the 7th of April, 1842, Chambliss filed no further account, until he 
was called upon to do so by this suit, which was brought on the 12th of April, 
1848. In the meanwhile, besides the cash balance of $6,836 58, unpaid by 
him as in his hands on the 7th of April, 1842, he received large sums of money, 
partly by voluntary payments received from the mortgage debt and partly by 
suit upon the mortgage; and he also paid, during this interval, various sums 
of money to some of the heirs, on account of their interest in the estate. 

The petition of the heirs presented a history of the administration of the 
estate, as far as they had been made acquainted with it, referred to the Hood 
and Chambliss notes as transactions obscure and unexplained in the account, 
charged him with omission of duty in having so long failed to present his an- 
nual accounts, and called upon him to file a full account of his administration. 
They also asked that he be decreed to give ‘the dates of reception of moneys 
coming into his hands, and the dates at which the same had been paid out, on 
account of the succession, or to any of the heirs, and that in said account he 
be. decreed to raise an interest account, or show in what bank the funds in 
hand at the end of each year, not necessary for the current year’s expenses, 
have been deposited ; and if not deposited, that he be decreed to pay eight per 
cent. on all sums in his hands, at the beginning of each year, that should have 
been deposited as required by law. They also charged, that he had received 
the amount of funds which were in Barton’s hands at his death ; but if he had 
not actually received them, he was liable for them as Barton’s official surety, 
with eight per cent. interest from the Ist of February, 1839, until paid. They 
‘also prayed for a partition, and for such other and general relief as might seem 
just and equitable in the premises. 

On the 8th of May, 1848, the defendant, Chambliss, appeared and asked 
“further time to render his account as prayed for by plaintiffs,” assigning for 
cause, that he had not had time to do so since the demand was made; that 
there was a great number of papers to examine and calculations to make, 
which required much time and labor; also, that the succession was yet unset- 
tled; that there were payments yet to be made, and property yet unsold, mort- 
gaged for debts due to the succession ; that he was proceeding to sell said pro- 
perty, in May, 1848, for said purpose, when he had been arrested by an injunc- 
tion of third parties ; and concluded with a prayer that no further action be 
had until he could, by said sale, collect all that was due to said succession, and 
render a final account. It would seem the application for time was resisted by 
the plaintiffs ; but at all events, on the 9th May, 1848, an order was made on 
the cause in these words: “ By consent of the plaintiffs in this case, made by 
their counsel in open court, and of the defendant, Robert J. Chambliss, now 
also in open court, it is ordered, that the said defendant file his account as 
prayed for, on or before the aay Eee ees Ae ei 
continued.” . 

On the 27th November, 1848, the executor filed i nennen on witkeh, ant 
ever, he did not account for the Barton defalcation, nor show how he had kept 
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with some plausibility allege, he had consented to do. The account was ac- 
companied by a petition of the executor, praying that the account might be 
deemed provisional, in consequence of a litigation pending, by which the col- 
lection of the residue of the estate was tied up. Upon the application of the 
executor, the cause was continued, and two months was allowed the heirs to 
file their opposition to the account. This they did in December, 1848, 
and in addition to making the various objections and claims stated in 
the opinion of Mr. Justice Buchanan, they declared their willingness to take 
their respective portions of the uncollected mortgage debts, alleging that 
as there were now no debts to pay, there was no necessity that the exe- 
eutor should act any longer, except to divide the funds he had received. 
At the next term of the court, in May, 1849, Chambliss filed exceptions, 
evidently intended to procrastinate a hearing. They were. overruled, and 
he then moved a recusation of the District Judge. This also was over- 
ruled, and he then applied for a continuance until the next term, on the 
ground of the sickness of one of his counsel. The application appears to have 
been successful. The cause went off until the July term, when he filed a new 
exception, praying all the proceedings in the suit, subsequent to the filing of 
the original petition of plaintiffs, be set aside as null and void, on grounds too 
frivolous to deserve any comment. No action on this motion appears of record; 
but the court adjourned without disposing of it, or trying the cause. Subse- 
quently, from the fact that the successor of the District Judge refused tosit in the 
cause, it was continued from time to time, and at last was brought to trial in 
May, 1852. Meanwhile, in 1850, Chambliss died, and his executors were made 
parties. They made a payment in 1851, to a portion of the heirs on account; 
but only a portion of this, to wit, $7500, was paid in money, although a good 
while had elapsed, and they had had control of the crop of Chambliss’s planta- 
tion. The residue they paid in drafts on their merchants, payable at distant 
dates. In the inventory of Chamblise’s estate, no money is found, although 
there is a considerable amount of notes and due bills held by him at his death, 
and neither he nor his executors have shown where or how he kept the trust 
moneys of this estate. That he received large sums from time to time, his own 
accounts show. If he did not use it, it is pertinently asked by plaintiffs, where 
was it at the time of his death? If he had ever deposited it for safe keeping 
in the bank at Providence or elsewhere, the certificate of deposit or receipt 
would have shown it. It seems to me next toa moral impossibility, under all 
the circumstances, to suppose that Chambliss did not mix this trust money with 
his own, and use it. 

From the above state of the prominent facts, with other surrounding circum- 
stances upon which I do not think it necessary to enlarge, my mind has been 
brought to the conclusion, that there has been great irregularity in the keeping 
of the executor’s accounts ; gross omission to report annually ; a mingling of 
the affairs of the estate with his own; an unjustifiable concealment of funds 
received and arrangements made with debtors ; a postponement of the interests 
of the estate to his own; and, I am constrained to add, a use of the trust 
funds. There has also been‘a culpable continuous effort during a long period, 
to protract the litigation, and keep heirs, some of whom were minors, out of 
their estate. 

That the executor should be charged with interest on Hood’s note, having 
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legally bound under his contract to pay the interest, he did payitto theexecutor, — 
and the estate must have the benefit. The suppression, in his account of 1841, 
of the fact that he had received interest, and the giving credit as of 7th of 
June, 1840, for the principal only of an asset, which was in fact a due bill, 
dated more than three years previous, was a gross violation of duty, and must 
be characterized as a spoliation. 

I also concur in charging him with interest on his own note. His account of 
1841, on crediting the naked principal on 7th June, 1840, omits to state the 
material fact, that the note was dated March 28, 1837. Although distinctly 
called upon by the heirs to explain the history of that note and Hood's, and 
although the note was in his possession, he omits, in his account of 1848, to 
discribe its tenor, or explain its origin, nor is it produced at the trial by his 
executors. As Hood's note has been proved to have been a due bill, and Pren- 
tice’s obligation, of which I will presently speak, was also in that form, and as 
Chambliss and his executors have omitted an explanation which we may reason- 
ably believe they could have made, I think this a proper case to apply the 
doctrine, omnia presumunter contra spoliatorem. 

I also concur in the propriety of charging Chambliss with the amount of the 
Prentice due bill. The settlement he made with Prentice was without judicial 
sanction ; it gave Prentice credit on a due bill, which Chambliss, in his receipt 
given to Mrs. Barton, declares is an asset of Bass’s estate, for the amount of an 
assigned claim against a third person, which has proved utterly worthless ; the 
value of the invoice of goods is not shown, and, in the compromise, the in- 
terest of the estate seems to have been blended with his individual affairs. It 
is just to consider him, by this conduct, as having made the Prentice note his 
own, and liable to the estate of Bass for its amount, and at least five per cent. 
interest from its receipt by Chambliss. I will add, that the impression made 
upon my mind, by a consideration of the surrounding circumstances with 
reference to the obscure matter of the Prentice and Chambliss notes is, that 
these two persons, who were the official sureties of Barton, had borrowed of 
him the funds of the Bass estate. 

T also am of opinion, that it was the duty of Chambliss, when he became 
executor, to take legal means to make the Barton deficit out of Barton's estate, 
and not having done so, and also being himself the surety of Barton, he is 
answerable to the estate for the deficit. 

After what I have said, it is hardly necessary to add my entire and unhesi- 
tating concurrence in the doctrine, that the heirs should not bear the burden 
of the counsel fee of $1200. 

Leaving the Barton deficit for the present out of view, I proceed to consider 
the liability for interest on cash amounts actually received by the executor, 
and not accounted for by annual accounts. 

Ihave already stated the claim of the plaintiffs touching interest, as put 
forth in their petition. I consider it substantially a claim for an interest ac- 
count at eight per cent. with annual rests; and under this claim, the allega- 
tion of the failure to render accounts, and the prayer for general relief, I think 
the plaintiffs entitled to the benefit of the 6th section of the Statute of 1887, 
allowing ten per cent. interest in certain cases, up to the point that eight per 
_ Cent, interest calculated, with annual rests, would reach. -A calculation of eight 
per cent. interest on a given sum upon the principle of annual rests will de- 
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monstrate, that eight per cent. interest with annual rests, is equivalent to 
running interest at the rate 
for two years of about 8+ 
for three years ‘“ 8§ 
for four years 9 
‘for five years 9% 
for six years 9} 
for seven years 10 1-5 
for eight years 10§ 
for nine years 11 1-10 
and for ten years “ 11 8-5. 
The plaintiffs have therefore substantially asked what would probably be found 
on calculation to amount to more than ten per cent, and should have, there- 
fore, in my opinion, the benefit, up to ten per cent., of the Statute of 1837. 

But if it be otherwise, and the plaintiffs are to be restricted to eight per 
cent. simply, and without the benefit of annual rests, from what time should 
the eight per cent. interest begin to run? My opinion is, that it should begin 
under the statute, to run on items omitted in previous accounts, and that ought 
to have been included in them, at a date one year from the time when he re- 
ceived the omitted item and failed to account for it. Thus, in the present case, 
I think the eight per cent. on the $300 received by Chambliss, for interest on 
Hood's note on the 7th of June, 1840, should run at least from 7th June, 1841 
if not, perhaps, from 3d of April, 1841, date of filing his annual account after 
receipt of that item. I am also of opinion that the eight per cent. interest 
should run at least from 7th of June, 1841, upon the omitted interest of $—— 
on Chambliss’ own note. I am also of opinion that eight per cent. interest should 
be charged to him upon the amount he owes for the Prentice note, at least 
from the 9th July 1840, being one year from the day he made the Prentice 
note his own debt. I conceive it would be erroneous to make a distinction be- 
tween cash actually received by an executor, and a liability he has incurred at 
a particular date, for a sum of money by reason of his mal-administration. 

To establish these principles, I proceed to notice the language of the statute, 
and consider its spirit and policy. 

The language of the 6th section of the Statute of March 13, 1837, p. 96, is 
as follows: Be it further enacted, &c., That all executors, administrators, cu- 
rators of vacant successions and syndics, shall, at least once in every twelve 
months, render to the Probate Court a full, fair, and perfect account of their 
administration, and on failure to do so, shall be dismissed from office, and pay 
ten per cent. per annum interest on all sums for which he may be responsible, 
from the date of the expiration of the twelve month’s aforesaid. 

Now, it must be observed with reference to this section : 

ist. That it is not necessary for the imposition of the burden of ten per cent, 
that the executor, &c. should have been called upon to file his account, The 
law commands him absolutely to render an account at least once in every 
twelve months. His failure to do so, subjects him to the burden, 

2d. The annual account thus prescribed by the law, is not a mere account of 
any sort. It must be a full, fair and perfect account, or as expressed in the 
equally explicit and stringent language of the French text, un compte entier, 
juste et parfait de leur administration. Now, when a trustee who is actuated 
by the selfish and unfaithful motives which, I think, are justly attributable to 
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this executor, omits to mention cash he has actually received, and amounts for 
which he is clearly liable, it cannot be said, guoad such omitted items, that he 
never rendered a full, fair and perfect account. As to them, he is to be con- 
sidered in the same light as though he bad rendered no annual account at all. 
Whether the ten per cent. should be imposed on an executor, who had omitted 
an item on filing an account, by an honest mistake, or under circumstances 
presenting some grounds of explanation consistent with fair intentions, is a 
question not necessary now to consider. 

Nor is it necessary now to say, whether in every case the interest under the 
statute should run on amounts not duly accounted for, down to the time of 
satisfaction, or only to the time of actually presenting a full, fair and perfect 
account. I think there is, in the present case, no equitable reason to arrest 
the interest at the time of filing in this suit the forced and imperfect account 
of 1848. 


8d. The statute does not say he shall be charged ten per cent. interest only 
on cash actually collected. Its language is, “on all sums for which he may be 
responsible.” 

Let us here consider also the spirit of this statute, as deducible from the sec- 
tion already noticed, and the context. I conceive the motive of the lawgiver to 
have been to keep persons acting in a fiduciary capacity from temptation to use 
the money of estates entrusted to them, by requiring them to deposit in bank 
under an enormous penalty, prescribed in the 3d section, and to render annual 
accounts as prescribed in the 6th. It is clear, from the severity of the law, 
that a great evil had existed, that there had been great abuses in the administra- 
tion of such trusts, and this evil it was the object of the Legislature to remedy, 
by prescribing certain duties to persons clothed with such trusts, and imposing 
certain penalties for their non-fulfilment; so that in future, the funds belonging 
to heirs, creditors and minors, should be kept sacred, and not used for the pro- 
fit and convenience of the trustee. And I also infer, from the language of the 
6th section, and the penalty inflicted, the presumption of the lawgiver, that a 
trustee who fails to render an annual account, has an improper motive for 
doing so, and should respond at the rate of ten per cent, for the profit or con- 
venience which he has personally derived from the trust fund, of which he has 
rendered no account. Why, in the anticedent section, should an interest of 
twenty per cent, be imposed upon the executor, &c., who fails to deposit in 
bank, from the time the money came into his hands, except upon the hear 
sis that the party has avoided its deposit in order to use it. 


In seeking for the spirit of this important law, we may derive assistance by 
considering how persons acting in a fiduciary capacity, are treated by courts of 
equity in England and our sister States. 


In the decisions of Courts of Equity in England and America, it is treated 
as a principle of universal jurisprudence, that trustees can only hold and act 
for their beneficiaries ; that all gains enure to their benefit; and that interest, 
sometimes simple, sometimes compounded, will be given as the standard or va- 
lue of the money used. The trustee is held liable for interest where he does 
not keep accurate and regular accounts, so as to be always ready with them 
when necessary, to be examined, or where the law requires them, or where he 
omits to dist?ibute at the time required by law, or the terms of the trust, or 
where he mingles trust money with his own, or uses it, or trades with it, or 
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makes a profit on it by way of interest or otherwise. 1 John. Ch. 85. 2 
Story’s Equity, 1277 et seg. Lewin on Trusts, 324 et seg. 4 John. Ch. 302. 

The Roman law sometimes inflicted a grievous interest in the nature of com- 
pound interest, but greatly exceeding it, on a trustee guilty of a gross abuse of 
trust. Story’s Equity, 1279. 

Le tuteur ne peut employer secrétement les capitaux du pupille 4 son avan- 
tage personnel; il devrait en payer l’intérét le plus élevé. Mackeldy, Manuel 
du droit Romain, p. 301, in note. 

Que autem sunt pupillares usurve videndum est? Et apparet hanc esse fir- 
man usurarum, ut ejus quidem pecuniz, quam quis in usus suos convertit, 
legitimam usuram prestet. Sed et sii negavit apud se esse pecuniam, et 
preetor pronunciavit contra eum, legitimas solvere debebit; vel si moram depo- 
sitioni fecit, et praetor irrogavit ei legitimas. Sed et si dum negat aliquam 
quantitatem penes se esse, pupillis ad onera sua expedienda imposuit necessi- 
tatem mutuam pecuniam legitimis usuris accipiendi, tenebitur in legitimis. 
Item si a debitoribus legitimas exegit. Ex coeteris causis secundum morem 
provincize preestabit usuras, aut quincunces, aut trientes, aut si que alize levi- 
ores in provincia frequentantur. Digest, lib. 26, tit. vii. leg. 7 § 10. 

With regard to the Barton deficit, the plaintiffs have simply claimed interest 
at the rate of eight per cent. per annum from the date of his appointment, and 
not interest by annual rests. 

It was the duty of Chambliss, as soon as he became executor, to collect the 
Barton deficit from Barton’s administratrix, or from himself as the official 
surety of Barton. If he had done so, he would have had in his hands in a 
reasonable time after his appointment, say in January, 1840, the cash for that 
defalcation. If in his next anbual account he had reported this as cash in 
hand, the heirs might have applied to the court for payment out of it, or to 
have an investment of this large sum ordered for the benefit of the estate until 
the proper period for a distribution arrived, which investment would have 
been a common benefit to all the heirs. 

But he did not do this. He did not get the money, and on the contrary 
promised, in substance, not to exact it from the principal debtor, or his widow 
in community, until a distant period. Having done this without the consent of 
the heirs, or judicial sanction, I think he ought, as to their share, to account 
to them with interest, especially as the arrangement concerned his individual | 
interest as surety. 

If he had come forward in his next annual account, frankly and candidly, 
as a trustee is bound to do, especially in a matter in which he had a deep per- 
sonal interest, and explained to the heirs the arrangement with Mrs. Barton, 
they could then have exercised their option either to repudiate or approve it. 
But he acted without their knowledge or consent, as far as the evidence in- 
forms us, and without judicial sanction. 

To release him, and by consequence Mrs. Barton, from interest on this large 
sum for fourteen years and upwards, does not seem to me equitable either as 
between the heirs themselves, or as between the heirs and the executor. 





Succession or James E. Lex.—Mnrs. J. E Lee, Appellant. 


Under the Act of 1844 though the deceased spouse leave no descendant, yet if he leave only one as- 
cendant, the surviving spouse will not be entitled to a usufructuary interest in the community. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
T. W. Collins, for the widow and appellant. FP. FE. Bonford and T. Gil- 
more, for the heirs. 

The reference of the Chief Justice to the opinion of Judge Lea, for a further 
illustration of the subject before the Court, renders it proper to give that judg- 
ment an insertion in this place. It is as follows : 

The issues between the parties in these proceedings are presented somewhat 
irregularly. The alleged heirs have not yet been recognized, and the only evi- 
dence in support of their claims consists in the admissions of the widow, which 
are binding only upon herself. The only matter submitted in the pleadings, 
upon which the Court can adjudicate, is upon the application of the widow to 
be recognized as the usufructuary of the half of the community property belong- 
ing to her deceased husband, and as such to bep ut in possession of the same, on 
her complying with the requisites of the law. This application is based upon 
the provisions of the 1st section of the Act of 1844, p 99, entitled an Act relative 
to community property. 

It is admitted that the deceased died intestate without descendants, but leay- 
ing a mother and brothers and sisters living. The section of the law above 
referred to provides that when either husband or wife shall die leaving no 
ascendants or descendants, and without having disposed, by last will and testa- 
ment, of his or her share in the community property, such share shall be held 
by the survivor in usufruct during his or her natural life. This section is free 
from obscurity in its literal meaning. Where the language of the law is obsure, 
the supposed or acknowledged meaning of the Legislature is referred to in order 
to explain its ambiguity ; but where no ambiguity exists, it must be an extreme 
case which would jusiify the court in overlooking the literal provisions of the 
law, for the purpose of meeting the supposed intentions of the lawgiver. 

It is u that it was the objeet of the law in question always to exclude col- 
laterals at least from the usufruct of that portion of the community property 
which they would otherwise have inherited. Whenever there exists a surviving 
husband or wife as partner in community, such may have been the object of 
the law; and ifso, it is to be regretted that it was not so expressed. It is not, 
however, the province of the courts to supply the defects of legislation. The 
presumption of law is that what is intended is expressed. In a case, such as 
the one at bar, it may not have been the intention of the Legislature to interfere 
with the rights of collaterals when there was an ascendant living; for if there 
were no collaterals, the surviving partner in community would nevertheless be 
excluded by the surviving ascendant, and if it was intended that the interests 
of the descendants should in any court be preferred to those of surviving part- 
ners in comniunity, and to their exclusion, it would seem that the operation of 
the law in favor of collaterals could work injury only to the ascendants, who, 
under any circumstances, would exclude the surviving partner. 

Be this as it may, I am not prepared to adopt a construction which would 
extend by implication the operation of a law which creates a change, or at least 
a modification, of the general law of inheritance as it formerly existed. 

It is ordered that the application of Mrs. Hanora Lee, widow of James E£. Lee, 
to be recognized as usufructuary of the half of the community property belong- 
ing to the deceased husband, and to be put in possession of the same, be re- 
jected at her costs. 


Stwew, C. J. Before the Statute of 1844, the share of the deceased 
partner in community passed to his or her lawful heirs. The right of usufruct 
in favor of the surviving partner as to that share is derived solely from the 
Statute. Being derived solely from that Statute, it can only be claimed in the 








cases designated in that Statute. The case where the deceased husband or Svoceamon OF 
wife leaves an ascendant is not such a case. 

We do not consider the fact that the words “ascendants” (being the plural) 
as used, affects the question. We think the existence of one ascendant has the 
same effect as to the surviving widow’s pretensions to the usufruct, as if both 3 
the father and mother of Zee had survived him. ‘a 

It is said the 2d section gives the usufruct to the surviving husband or wife es 
in preferance even to the children of the deceased ; and henée, by an argument : 
a fortiori, is deduced an intention to prefer the surviving husband or wife to 
collateral relations. But the motive of the Legislature in giving the usufruct, 
where there were children of the marriage, may well have been to keep the . 
family estate together, and provide a common home during the lifetime of the 
surviving father or mother, who would naturally use the estate with an eye to 
the welfare of the children, at all events until a second marriage; upon which 
event the lawgiver, with a jealous foresight for the children’s welfare, arrests 
the usufruct. 

Iam not able to say the District Judge, to whose opinion I refer for further 
elucidation of the subject, came to an erroneous conclusion, and am of opinion 
that the judgment should be affirmed. 

Judgment affirmed with costs. 

Oapen, J., (dissenting.) The 1st section of the Act of the Legislature of 1844, 
entitled “an Act relative to community property,” provides as follows: 
“That in all cases hereafter, when either husband or wife shall die, leaving 
no ascendants or descendants, and without having disposed, by last will and 
testament, of his or her share in the community property, such share shall 
be held by the survivor in usufruct, during his or her natural life. The deceased 
left as his oniy heirs his mother and a brother of the whole blood. The ques- 
tion is whether the above section is to be interpreted, that the brothér’s share 
in the one-half of the community property belonging to the estate of the de- 
ceased is to be held unaffected by the widow’s usufructuary right, in conse- 
quence of the mother surviving her son and being entitled to receive her por- 
tion of the inheritances free from such usufructuary right. 

Our brother Judge of the court below, regarding the literal meaning of this 
law as expressed, to be that the usufructuary right of the surviving spouse 
should only take effect when the deceased left neither ascendants nor descend- 
ants, was of opinion that the existence of one or more ascendants, although 
called to the succession only for a portion of the inheritance and concurrently 
with collaterals, defeated the surviving spouse’s usufructuary right, even as to 
the portion inherited by the collaterals. He thinks the language free from any 
obscurity, and that it is not permitted, therefore, to consider the spirit and rea- 
son of the law. The words of the law, however, must be taken in connection 
with the context, and the subject matter, and so taken, we think, the evident 
meaning and intention of the law was to exclude collaterals from the enjoyment 
of any portion of the community property during the lifetime of the surviving 

spouse. The right of usufruct in favor of the surviving spouse can only be de- 

feated by the paramount right of an heir in the ascending or descending line, 
and by the second section of the Act, if such heirs in the descending line be the 
children of the deceased, the surviving father or mother enjoys the usufructuary 
right. The whole Act is loosely worded, but we think it clearly results, from 
considering the words in the only sense they properly admit of, in connection 

























































SUPREMF COURT OF LOUISIANA, 

with the context, and with laws in pari materia, fixing the rights of ascendants 
as heirs, that the mother in the present case, being only entitled, as heir, to take 
a part of the succession, the residue of which devolves on the brother as collat- 
eral heir of the deceased, the usufructuary right of the surviving wife is only 
defeated pro tanto, and that the collateral heir cannot be benefited by the exist- 
ance of an ascendant who, as heir, is only entitled to a portion of the inherit- 
ance. 

As regards the residue of the estate falling to the brother, it is the same as if 
the deceased had left no ascendant, because the ascendant does not inherit that 
portion, and the law, in excepting ascendants and descendants from its opera- 
tion could only have designed to protect their rights as heirs. The right of usu- 
fruct or survivorship can only be defeated by the paramount right of the heir in 
the ascending or descending line, and to the extent of such right. If the heir in 
the ascending or descending line, entitled to the whole succession, should re- 
nounce it entirely, the inheritance would devolve on the collaterals, but the sur- 
viving spouse could not be deprived of the usufruct, because the succession 
could no longer be claimed by an ascendant or descendant as heir. 

I think the words used in the Statute do not necessarily convey a meaning 
different from what it would seem the Legislature must have intended, when 
the whole context and subject matter of the law is considered in connection with 
these ends. 





Succession or Marre Francoisz Prupence D’Aquin—Srarte Trea- 
suRER, Opponent—Cuaries Cave.ier, Appellant. 


The State Treasurer, through an attorney at law, took a rule upon the curator to file his account, 
opposed it on the ground that the curator never deposited the funds received by him, in bank, as 
required by the Act of 1837, prayed twenty per cent. damages for his failure to do so, and, repre- 
senting that no heirs had presented themselves, claimed the succession as belonging to the State. 
Held: that the proceeding of the State Treasurer was not warranted by law. That the 26th sec- 
tion of an Act entitled “‘an Act relative to the revenue of the State,” approved March 10th, 
1845, was not applicable to a case like the present, but had in contemplation the collection of the 
tax of ten per cent. on interest in successions falling to certain non-residents. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
T. H. Howard, for the State Treasurer. 

H. R. Grandmont, for opponent and appellant. 

The following opposition to the account was filed on behalf of the State 
Treasurer: : 

In 1833, the appellant Jean Théophile Cavelier was appointed curator to the 
vacant succession of the late Marie Frangoise D’Aquin. All the property of 
the deceased was sold, and after paying her debts, there was a balance of 


$698 204 cents, left in favof of the succession. This is not disputed, and it is 
poe a matter of record that the payment alluded to was made prior to the year 
1 


On the 17th of March last, a rule was taken by the State Treasurer, through 
his attorney, 7hs. H. Howard, Esq., to compel the aforesaid curator to render 
an account of his administration and produce his bank book. That rule was 
never tried, but the curator rendered his account accompanied with the neces- 
sary vouchers. 
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The Treasurer then filed an opposition to that account, praying that the cura- eyo or 
tor be charged with twenty per cent. per annum on the balance in his hands, ame. 
from the 13th of March, 1837, day on which, it is alleged, he was bound to 
deposit in bank the said funds, in conformity with the Act of the Legislature 
on the subject. 

. The court below sustained the opposition and the present appeal was taken. 

The appellant is confident that your Honors will reverse that decision for the 
following reasons: 

Ist. at there is no law to justify the action of the State Treasurer in the 
present instance and that the Act of 1845, sec. 26, p. 68, upon which he relies, 
and entitled an “Act relative to the revenue of the State,” was passed only 
with the view of securing the payment of the tax imposed upon vacant succes- , 
sions inherited by foreigners or non-residents, 

2d. That the right to compel curators of vacant estates to account and pay 
over into the State ury, the balance in their hands, belongs 'to the attorney 
appointed by the court to represent the absent heirs. C. C., Art. 1183, 1184 
et seq. 

3d. That the State has only the right to sue by its proper officers, the afore- 
said curators, when they fail to pay over the balance of their accounts within 
three months from the date of the judgment, rendered on said accounts. C. 
C., Art. 1196. 

4th. That the mode of proceeding resorted to in this case, is not the one 

inted out in the Act of 1837, which being stricte juris, cannot be supplied 

y another mode. 

5th. That the curator in this case was never bound to deposit in bank the 
balance in his hands. 

His obligation was to pay over the same into the State Treasury, to be kept 
there as a deposit for the absent heirs, after a judgment of the court ordering 
him so to do. 

6th. That the State being neither a creditor nor a party interested, could 
not claim the benefit of the Act of 1837. The State stands, in this case, as a 
mere depositary, and cannot exercise other rights but those mentioned in the 
aforesaid articles of our Civil Code. 

The appellant, therefore, respectfully prays that the account by him render- 
ed, be homologated, and that he be discharged on his paying the bem he in his 
hands into the State Treasury. 


The petition of opposition of 7h. H. Howard, attorney for the State Trea- 
surer, to the account filed by Jean Théop. Cavelier, f, m. c., curator of the 
above entitled succession, respectfully shows, that he opposes said account for 
this, to-wit: That said curator never deposited the funds received by him, in 
said capacity, in bank, as required by law, Act of 1837; and not having done 
so, is liable to pay interest of twenty per cent. per annum, as fixed by said 
Act upon the amount in his hands from the date of said Act, and should have 
so charged himself in said account; that no heirs having presented themselves, 
such succession belongs to the State: wherefore opponent prays that said 
account may be amended so as to charge said curator with twenty per cent. 
oa annum interest, on the amount of the funds belonging to said estate in his 

ands, from the day of 1887, and that he be ordered to pay over 
the balance due said estate into the State Treasury, according to law and for 
general relief. 

Siwett, C. J. One of the questions presented by the appellant is, whether 
the State Treasurer, represented by a member of the bar, has power to act for 
the State in this proceeding, which commenced in a rule by the State Treasurer 
upon the curator to file an account, and has resulted in a judgment on opposi- 
tion to the account condemning the curator to pay twenty per cent. interest 
upon the ascertained balance in his hands. 

As a general rule, the State.appears in judicial proceedings in its own name 
and by its Attorney General or District Attorney, a public officer appointed or 
elected to prosecute or maintain the interest of the State in such proceedings. 


The power of the State Treasurer in the present case, which, if it exist, is an 
/ 








masionor exception to the general rule, is claimed under the 26th section of an Acten- 

titled “an Act relative to the Revenue of the State,” approved March 10th, — 
1845, which reads as follows: “That the State Treasurer be and he is hereby 
empowered to employ and appoint attorneys to examine the proceedings in a 
vacant successions and absent heirs, and ‘to collect what sums should have been * 
.paid by the curators of said vacant estates, and that as their fees, said attor- 

neys thus employed, shall receive ten per cent. on all moneys which they may 
cause to be paid in the State Treasury.” Our opinion is that this law had in 
contemplation the collection of the tax of ten per cent. on interest in succes- 
sions falling to certain non-residents, the amount of which tax executors, cura- 

tors, &c., were required to retain and to pay to the State Treasurer in certain 
cases, or to the Sheriff, in certain other cases, which latter officer was required 

to pay over sums thus received as in case of other taxes collected. Act of 
1842, page 486. We are led to this interpretation by the applications of the 
familiar rule, noscitur a sociis, Taxation and the mode of assessing and col- 
lecting taxes, are the main subjects of the statute, and the title is, “an Act 
relative to the Revenue of the State.” Taxes on such interest in successions 
properly fall within that description; but money paid into the Treasury of the 
State, in the absence of heirs of the deceased, there to remain in deposit until 
claimed, is not a part of the revenue of the State. Moreover, ample provisions 

had been already made before the Act of 1845, to compel curators, &., to pay 

the funds of vacant successions into the treasury, whereas no special provision 

of law, of which we are of aware, existed for the collection of the tax above men- 
tioned. It was already provided by the 1196 Article of the Civil Code, that if 
curators, &c., neglected to pay the funds of vacant estates into the hands of 

the Treasurer, it was the duty of that officer to denounce them to the Attor- 

ney General or District Attorney, who were required thereupon to bring suit. 

The power of appearing for another in judicial proceedings, is a very grave 
power, and one which the law carefully scrutinizes in the case of individuals; 
and the importance of such a power is obviously not to be less appreciated in 
the case of the State. The consequence of a power to appear for another, in 
a court of justice, is the irrevocably binding force of “the thing adjudged” 
upon the party for whom the appearance is made; and where the interests of 
the State, which are the interest of all its citizens, are involved, courts of jus- 
tice should not pass upon those interests unless the State is properly before it 
through the officers recognized as its representatives by the Constitution or law. 
The amount involved in the present case is not large, but the principle is im- 
portant, and has been the subject of our careful consideration. 

It is therefore decreed that the judgment be reversed and that the cause be 
remanded, with instructions to to the court below, not to act further upon the 
account filed by the curator until service of reasonable notice of such filing 
upon the Attorney General, the costs of appeal to be paid by the appellees. 













F. McInrosa v. Mercuants’ AND Pranters’ Insurance Company. 
J. Cunsertson, Receiver, v. W. L. Cusine, opponent and appellant. * 


The Merchants’ and Planters’ Insurance Company, (established under the provisions of the Act of 
1848, for the organization of corporations in this State,) having become insolvent, was, by judg- 
ment of court, put into liquidation under a receiver. Among its assets were a number Sf notes 
drawn by sundry persons; the following is the purport of one of them: “Twelve months after 
date, (or sooner if required to meet assessments made by the company,) I promise to pay to the 
Merchants’ and Planters’ Insurance Company, or order, five hundred dollars for value received.” 

The receiver brought suit on these notes. Held : 

1. The unmatured notes stood as security for the performance of any contract which it was law- 
ful for the company-to make, and which had been made previous to the expiration of one year 
from the date of the note. 

2d. Although the charter says that the notes are to be given for the security of those who shall 
insure previous to the formation of the permanent fund—yet where it is also stated the notes are 
only to be held for a year, and the notes themselves are payable in a year, they must be con- 
sidered as guarantee notes, liable for debts created before the formation of a permanent fund, 
and before the maturity of the notes, but not after their maturity. 

8. For the expenses of the liquidation, all the guarantee notes are liable pro rata. After charging these 
expenses, pro rata, upon all the solvent notes, the residue of the moneys collected upon them re- 
spectively, should be treated as distinct funds, applicable by a proper classification to the particular 
class of claims for which the particular note, according to itsjdate and the date of its maturity, 
is held responsible. If any of the makers are insolvent, that should not release the solvent makers 
from liability to the full amount of their notes. Premiums should not be credited on any note, nor 
any thing but actual cash payment made in fulfilment of the promise contained in the note. A 
maker who has a lawful claim against the company, should not be allowed to offset it, but only to 
participate in the dividend upon claims of its class as any other creditor. 

The State claimed taxes. The tax on capital was disallowed ; the tax on insurance companies was 
allowed, but without privilege. 

One clause of a charter should not be construed in so large a sense as to silence other clauses 
where, without violence to the language, a construction can be given which will make all harmo- 
nize. 

The contract of suretyship is not to be extended to any other subject, to any other person, or to any 
other period of time, than is expressed or necessarily implied in it. 

An agreement on the part of the makers of the notes to continue their liability for a longer period 

; than one year from the dates of the notes, must be inferred from the fact, that the notes were found 
among the papers of the company, when put in liquidation. Buchanan, J., dissenting. 

From the terms of the charter, the notes constituted the assets—the capital of the company—“ for 
the security of those who should insure previous to the formation of the permanent fund”; and the 
capital could not be withdrawn previous to the happening of that contingency—the formation of 
that fund. Voorutss, J., dissenting. 


a from the Fifth District Court of New Orleans, Augustin, J. 

Durant & Horner, for J. Culbertson, Receiver, and W. Christy. J. A. 
Mabin, E. L. Goold, C. M. Emmerson, E. H. Durell, and E. Rawle, for defen: 
dants and appellants. 

Supe, C. J. (Ocpex, J:, recusing himself.) At first blush, it might 
seem that the notes which we may call guarantee notes, are applicable only 
to the satisfaction of claims based upon policies of insurance. But a care- 
ful analysis of the 4th section will show, I think, that other liabilities of 
the company are also protected by them. Not less than five, nor more 
than ten per cent. was demandable in cash on the day of commencing 
business, on which day the company could not be liable for losses on policies ; 
and the reasonable inference is, that the money was to go into the general 
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pm treasury of the company, and was to be used for other wants of the company, 
| Mmoury axo axp as Office furniture, books, rent, salaries, &c. Such items would enter into the 
 sccount of. “profits and losses,” spoken of in the same section. It must be 
remembered, that equality is equity; and as there is no express preference 
given to holders of policies, I think it must be inferred that the object was to 
protect them with other creditors. I think any person dealing with the com- 
pany in any matter incidental to its business, whether taking a policy, or leasing 
it an office, or becoming an employe, or furnishing books or furniture, or making 
any contract which it was lawful for the company to make, had a right to con- 
sider the notes, unmatured at the time of such contract, as standing for his 
security. 

II. I am of opinion, that no maker of a guarantee note is liable to contribute 
to any loss or liability under a policy of insurance, or other lawful contract 
made by the company, unless such contract was made previous to the expira- 
tion of one year from the date of his note. 

This second proposition is not so free from difficulty, but I apprehend it must 
be adopted upon a survey of all the provisions of the charter pertinent to the 
subject matter. 

From a perusal of the charter, it appears that the company was to start its 
business, and issue policies, without any cash capital. Hence some other pro- 
vision was necessary for the protection of persons assured, or otherwise law- 
fully contracting with the company, in case of losses, and the inadequacy of 
premiums received to meet them. This provision was made by the guarantee 
notes. 

But it was expected that in time an amount from premiums would be accu- 
mulated sufficient to form a capital, and it was supposed that this result would 
be accomplished partially or wholly, by the first year’s business. See section 
5th and 21st. At the same time, it was unreasonable to expect parties would 

be willing to enter into a guarantee for a time entirely uncertain. A term, 

therefore, for the operation of the guarantee was stipulated, to wit, one year— 
‘the said notes shall be held by the company for the term of one year”—by 

which I understand that the maker was not to guarantee any policy issued, or 
contract made, more than a year after the date of his note. Still it might hap- 
pen that the business of the company might not so prosper, as to realize pro- 
fits enough to form a fund that would give confidence to customers; and hence 
the provision for an extension of the guaranty by future consent—* The makers 
of said notes may, however, agree with the directors, that their notes shall re- 
main in possession of the company for a longer time than one year, upon the 
same terms.as hereinbefore set forth.” 

This seems to me the only interpretation which will give effect to all the ex- 
pressions of the charter with reference to which these notes were given, and to 
the language of the notes themselves. One clause should not certainly be 
construed in so large a sense, as to silence other clauses, where without vio- 
lence to the language, a construction can be given, which will make all har- 
monize. When, therefore, the charter says, the notes are to be given for the 
security of those who shall insure previous to the formation of the permanent 
fund, &c., and the same charter says, the notes are only to be held for a year, 
and the notes themselves are payable in a year, I understand the whole, taken 
together, as contemplating a contract to this effect: “To the amount of this 
note, I guarantee the payment of any person effecting insurance in, or other- 
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wise lawfully dealing with this company, or who has lawfully so dealt, previous aera 
to the formation of a permanent fund, and before the expiration of one year Meronarrs’ amp 
from this date.” 

I look upon these notes, although certainly anomalous in their character, as 
partaking of the nature of contracts of suretyship; and the rule is well set- 
tled, that such a contract is not to be extended to any other subject, to any 
other person, or to any other period of time, than is expressed or necessarily 
included in it. 

I do not think the mere fact that the notes remained in the possession of the 
corporation, can be construed into a new agreement of the nature contemplated 
in the last clause of section 4th. Let it be observed, that the company neces- 
sarily had a right to retain the notes until the class of liabilities they were in- 
tended to protect, had been liquidated and ascertained. To any creditor who 
pretends to have acted on the faith of these notes, it is fair to say, the notes 
were not ordinary promissory notes, but showed on their face, they were made 
with reference to the charter, and the charter showed the terms of the makers 
liability ; you had no right to infer there was a new agreement to extend the 
term from the mere fact of the retention of possession, without a new agree- 
ment endorsed on the notes, or otherwise destinctly shown. I understand the 
guarantee notes taken in New York by mutual companies, are, in their form, 
promissory notes, in the legal sense; that is, a written engagement to pay to 
another person therein named or his order, or to bearer, absolutely and uncon- 
ditionally, a certain sum of money at a time specified therein. 

A few other points remain for consideration. I think a guarantee note is 
liable for claims originating before its date, although not for claims originating 
after its maturity. But for the expenses of the liquidation, all the guarantee 
notes are liable pro vata. After charging these pro rata upon all the solvent 
notes, the residue of the moneys collected upon them respectively, should be 
treated as distinct funds, applicable by a proper classification to the particular 
class of claims for which the particular note, according to its date and the date 
of its maturity, is held responsible. If any of the makers are insolvent, that 
should not release the solvent from liability to the full amount of their notes, 
Premiums should not be credited on any note, nor any thing but actual cash 
payment made in fulfilment of the promise contained in the note. A maker 
who has a lawful claim against the company, should not be allowed to offset it, 
but only to participate in the dividends, upon claims of its class, as any other 
creditor. 

We think Scates has no right to collect the tax on capital claimed by him for 
the State, and that the State is a creditor without privilege for the tax on in- 
surance companies and the penalty as claimed. 








It is to be regretted that an instrument so important as the charter of a cor- 
poration, by which complicated rights and liabilities are to be controlled, should 
not have been framed with greater accuracy and perspicuity. I admit there is 
ground for diversity of opinion; but the conclusions I have expressed are those 
towhich my mind has been brought after repeated_consideration of this dif- 
ficult subject. 


I refer for further elucidation of the subject, to the opinion prepared by 
Judge Lea. 
Pursuant to the opinion of the majority of the court : 
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It is therefore decreed, that the judgments in these eleven consolidated 


Mencnaxrs axp causes, be reversed, and that these consolidated causes be remanded as to all the 


" parties, for further proceedings in one suit and in concurso ; the costs of the 
appeals to be paid by the receiver and appellee. 

CampBELL, J. concurring. 

Lea, J. (Judge of the Second District Court of New Orleans, sitting in the 
place of Ocpen, J., who recused himself.) Invited, in accordance with the 
provisions of the Constitution, to serve asa makeweight in the determination of 
this case, between the equally balanced opinions of the members of this court, 
I would be content to rest the decision upon the exposition contained in the 
opinion of Chief Justice Slidell, but as it has been considered by a majority of 
the court, that, under the circumstances of the case, it would be satisfactory to 
the parties litigant herein, that I should present a separate statement of the 
reasons upon which my opinion is based, I have, though it involves a repetition 
of opinions already expressed, prepared the following memorandum, having 
reference only to those points upon which there was a division of opinion. 

The Merchants and Planters’ Insurance Company was established under the 
provisions of the Act of 1848, for the organization of corporations in this 
State. 

Its act of incorporation was confirmed on the 30th of October, 1849. The 
objects of the incorporation are set forth in the 2d and 17th Articles of its 
charter. Having become insolvent, it was put in liquidation on the 28th of 
January, 1852, and a receiver appointed. Among its assets were discovered 
certain notes, drawn by sundry persons, in the following form: 

New Or.eEans, , 1849. 

Twelve months after date, (or sooner if required to meet assessments made 
by the company,) I promise to pay to the Merchants and Planters’ Insurance 
Company, or order, dollars, for value received. 

Signed, A. B. 

The receiver has brought suits against the several drawers of these notes, 
and one of the questions to be determined is, what is the nature and extent of 
their liability? This is to be ascertained by a comparison of the notes them- 
selves, with the provisions of the charter of the company and the statute in 
virtue of whose provisions the company was organized, 

The Act of 1848, page 75, section 20, provides: ‘* That the amount of the 
fund subscribed, as the capital wherewith any such company shall commence 
its business, as well as the manner in which the payment of such fund is se- 
cured, if not paid in cash, shall be stated in the act of incorpo- 
ration.”’ This it appears was not done, but it is urged that the notes sued upon 

having been furnished in accordance with this provision of the statute, consti- 
tute “‘ the capital” of the company and,‘as such, are as much the property of 
its creditors, as if they had been “ paid in cash.” 

For the purpose of the argument, it may be assumed that they do constitute 
the capital upon which the company transacted business, but if it was pro- 
vided in the charter, that instead of proceeding to transact business upon a 
cash capital either paid in, or borrowed, they would go into operation with no 
greater security than guarantee notes, payable in accordance with the provi- 
sions of the charter, it does not appear to me that the character of the obliga- 
tion can be changed, because they constitute its only capital. 

The drawers of the notes, in accordance with the charter, furnished to the 
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company certain conditional obligations ; such as they were, they constituted aay 
the security which creditors looked to in their transactions with the company, 2 ram 
and such as they are, they must make the most of them, whether they are or 

are not the capital of the company. For all the purposes for which they exist 

as obligations, they are the property of the company. 

The question is not to whom do the notes belong? But what is the extent 
of the liability of which they are the evidence ? 

It appears to me clear, that the notes do not purport an absolute liability. 
The liability and the extent of it depends entirely upon the occurrence of los- 
ses by the company, If the company loses nothing, the drawers are bound 
for nothing. If the losses of the company exceed its profits, they promise that 
they will contribute according to assessment to make good the deficiency. 
They gain nothing in any event; they do not participate in the profits of the 
company, (except so far as they may be insurers,) and the only stipulation for 
their benefit is, that they shall receive six per cent. interest upon their advan- 
ces or payments, until the same shall be reimbursed. 

Now this, it appears to me, is a contract of suretyship. It is the same as if 
. A and B should say to C and others, here is our friend D, who is about enter- 
ing into business without capital; for the purpose of enabling him to obtain 
credit, we promise that if the losses in his business during the first year ex- 
ceed the profits, we will make good the deficiency according to assessment, in a 
sum not to exceed $1000 each, it being well understood, that upon such payment 
or advances as we may make, we shall receive six per cent. interest until the 
same is reimbursed, Now, if this contract were reduced to writing, signed by 
each of the parties and placed in its possession, this fact could not alter the 
nature of the obligation, it would still be a contract of suretyship obligatory 
upon each of the parties according to its tenor. 

Nor is the nature of the obligation affected by the fact, that most of the 
drawers are corporators, since it is not in their capacity as such that the notes 
are given. This is evident from the fact, that some of the defendants were not 
parties to the act of incorporation, and it was contemplated by the charter it- 
self, that such notes should be given by others than those who were parties to 
the act. See the commencement of the 4th article of the charter, where it is 
provided, that “each appearer or party to this act, or any other person, may 
give,” &c. It is not obligatory upon those who are corporators, that they shall 
give such notes, and those who are not corporators may give them, and in this 
case have given them. 





Considering the obligations then as those of sureties, what is their extent as 
to time and amount ? 

It appears to me that it would be inconsistent with the express provisions of 
the 4th article of the charter, to extend the responsibility of the drawers bt- 
yond the liabilities of the company incurred within the year during which the 
notes were respectively Held. The express language of the article is, “and the 
said notes shall be held by the company for the term of one year.” The con- 
cluding sentence provides, “that the makers of the said notes may, however, 
agree with the directors, that their notes shall remain in possession of the com- 
pany for a longer time than one year, upon the same terms as hereinbefore set 
forth.” In the absence of any such agreement, (and none such is proved,) it 
would seem that the liability of the parties as to the period of time within which 
the obligations are to have effect, are fixed in terms by the language of the 
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4th article. The mere fact that the notes remained in the possession of the 
company, cannot be construed into such an agreement, as such provision was 
not accompanied with any stipulation that they should so remain “upon the 
same terms as before set forth.” Moreover, it was the right of the company 
to retain the notes until the liability of which they were the evidence had been 
fixed and liquidated. If the liability is not limited to one year, it must be 
indefinite, and the terms of the charter appear to me to repel the idea that an 
unlimited responsibility as to time was assumed. 

The next question presented for solution is, for whose benefit were these 
obligations given ? 

It is unged that the guarantee notes are applicable to the satisfaction of no 


_class of claims except those based upon losses insured against by the company; 


and this proposition rests upon the construction of the first sentence of the 4th 
article ef the charter—“ For the security of those who shall insure previous to 
the formation of the permanent fund,” &c. This whole section is liable to mis- 
construction, in consequence of the loose manner in which it is expressed, but 
I think there is force in the argument which refers to the liability of the draw- 
ers of the notes to the assessment which is directed to be made, and the pay- 
ment which is to be demanded, when the “ company shall sustain losses greater 
than its profits will enable it to pay,” and it appears to me to be both plausible 
and reasenable to consider the words “ profits” and “losses,” as used with 
reference to their general signification as commercial terms, and the word 
“‘security” in the connection in which it is used, as meaning “‘safety,” or 
“‘ certainty.” 

It is to be observed, that the whole business of the company was restricted, 
by its charter, to transactions in the different branches of insurance. The 
company could not lawfully make any contracts other than those incident to 
the business of insurance, but it is evident that there might be numerous lia- 
bilities growing out of, and necessarily incident to the lawful business of the 
company, other than its insurance risks, and the question is, whether the liabil- 
ity of the defendants, as guarantors, is to be restricted to this latter class of 
obligations, or te be considered as extending generally to all the lawful liabili- 
ties of the company. In the absence of proof to the contrary, it is to be pre- 
sumed that the debts of the company were contracted in the course of their 
legitimate transactions, and if so, though they may not be contracts of insu- 
rance, are they not entitled to the benefit of the security provided by the terms 
of the 4th section. For instance, a contract may have been made for a supply 
of lumber to rebuild a house destroyed by fire, and of which the company were 
insurers, is not the creditor, in such a case, entitled to the benefit of the secu- 
rity ? 

Upon the other points urged im the arguments at bar, I believe there is no 
division of opinion in the court, moreover they are fully embraced in the opinion 
prepared by the Chief Justice, and therefore it is unnecessary to refer to 
them further than to express my concurrence in the opinions expressed. 

1st. That Pike's claims, as a seizing creditor, cannot be recognized, for the 
reason that the obligations seized «vere not liable in law to be sold for the bene- 
fit of a single creditor. The charter provides, that they shall be applicable, 
either to the satisfaction of the daims of the mass of the lawful creditors of 
the company, or at least of those who may have become creditors within the 
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year preceding the maturity of the notes. Oushing’s claim also comes under aor 
this head. 

2d. As respects the defence set up by Dougherty, 1 concur in the opinion, 
that he is not entitled to any credit for premiums paid by him or brought to 
the company through his influence. This note was not a premium note, but 
was given, as all the other notes were, as a guarantee note. His verbal under 
standing with the actuary, admitting it to have been proved, cannot impair the 
effect of his written obligation, which is of the same tenor and purport with the 
other guarantee notes. Nor can he be permitted to establish a privilege in his 
own favor by compensating his claim as an insurer against his liability as a 
guarantor. 

If the views hereinbefore expressed are correct, Maemurdo’s liability stands 
on the same footing with that of the drawers of the other notes. 


Mercaants’ AXD 
Pvantens’ Lys.Co, 


Bucuanan, J., dissenting. I differ from the majority of the court on the 
single point, that tbe makers of guarantee notes are not bound upon contracts 
made by the company, after one year from the dates of their respective notes. 
I think, on the contrary, that we must infer an agreement on the part of the 
makers of those notes, to continue their liability, from the fact of their being 
found among the papers of the company, when put in liquidation. 

Vooruitrs, J., dissenting. The charter of the Merchants’ and Planters’ Insur- 
ance Company, incorporated under the provisions of an Act entitled, “an Act 
to provide for the organization of corporations of this State,” approved March 
16th, 1848, was declared to be forfeited by a decree of the District Court, 
dated the 28th of January, 1852. A report, showing the amount and nature 
of the assets and liabilities of the company, was filed by a receiver appointed 
for that purpose. This report has given rise to various oppositions, both on 
the part of the creditors and of the corporators of the company. The fourth 
article of the charter is in these words: 

For the security of those who shall insure previous to the formation of the 
Permanent Fund, each appearer or party to this act, or any other person, may 
give his or her promissory note, drawn in favor of the company, and made pay- 
able in the following manner: Not less than five, nor more than ten per cen- 
tum of the amount on the day of commencing business, if required by the 
Directors, and the balance of the amount at such times, and in such instalments 
as the Directors may require; but payment of said notes shall not be demand- 
ed unless the company Shall sustain losses greater than its profits will enable it 
to pay; and the said notes shall be held by the company for the term of one 
year, and in case of losses by the company exceeding the profits, and the 
Directors should require the payment of any part of said notes, prompt pay- 
ment thereof shall be made; and in default thereof, the makers of said notes 
shall forfeit and pay the whole balance due, which shall be collected in any 
court of competent jurisdiction. The makers of said notes may, however, 
agree with the Directors, that their notes shall remain in possession of the 
company for a longer time than one year, upon the same terms as hereinbefore 
set forth. 

The notes given under this article of the charter, were classed in the Re- 
ceiver’s report as part of the assets of the company, on which suits were insti- 
tuted against several of the makers, namely: John Macmurdo, Denis Cronan, 
Elliott Robins, John A. Dougherty, Bridge & Brother, and Maunsel White 4: 
Co. These suits were cumulated with the concurso, or oppositions to the 
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report, but separate judgments were rendered in several of them, and appeals 
taken therefrom. On the oppositions, the corporators who were condemned to 
om nay their notes, and the creditors whose claims were rejected, have also ap- 


pealed from the judgment homologating the receiver’s report. 


It is contended by John Macmurdo, one of the appellants, that the obliga- 
tion contracted by him was that of suretyship, limited in its terms under the 
charter to twelve months; that the Directors of the company having failed to 
make any assessment, or te call on him for losses, or to make any arrangement 
with him to keep his note, within that period, his obligation ceased and was at 
anend. This proposition is certainly untenable. From the fact that nearly 
all the notes bear different dates, it is unreasonable to infer that it ever entered 
into the contemplation of the parties, that their liability should be limited to 
the losses occurring within the term stipulated for the payment of their respec- 
tive notes, particularly when it is considered that some of their notes were 
given long after the act of incorporation had been signed by them. The terms 
of the charter repel such a construction, which, if conceded, would necessarily 
lead to a variety of assessments, more or less intricate, especially if made in 
reference to the adjustment of the incidental expenses of the company, which 
obviously constituted a part of the losses intended to be secured by these 
assets. Hence, under this construction of the contract of the parties, made in 
reference to the charter, the difference in relation to the dates of their respec- 
tive notes, must be considered as immaterial. 

It is clear, from the terms of the charter, that the notes thus given constitut- 
ed the assets, the capital of the company “for the security of those who should 
insure previous to the formation of the Permanent Fund.” Now, it may be 
asked, how could this capital be withdrawn as such security, previous to the 
happening of that contingency—“the formation of the Permanent Fund ?” 
As no Permanent Fund was ever formed, the negative of this question would 
seem to be repugnant to the palpable meaning of words. The position that 
the obligation must be viewed in the light of suretyship contracted for the 
benefit of the company, is equally untenable, either on principles of law or of 
equity. The hope of gain, as in all aleatory contracts, formed the considera- 
tion of the notes given by the corporation, the extinguishment of which de- 
pended on the formation of the Permanent Fund as provided for by the 5th 
Article of the charter, in these words: 

There shall be set apart, as soon as the business and profits of the corpora- 
tion will allow it, a Permanent Fund, of the amount of $200,000; and for the 
formation of said fund, all the profits arising from Insurance or any other 
source, during the first vear, except so much as may be required for paying 
the subscribers, as hereinbefore mentioned, and expenses, shall be set apart for 
that purpose, &c. 

The clause in this Article, that the profits of the first year, after certain 
deductions, should be set apart for the permanent fund, was evidently based 
on the hope that the corporators expected to realize such profits, but were dis- 
appointed. This does not shake in the least, my construction of the contract, 
which is, besides, fortified by another article of the charter in these words: 
“ All persons who shall have paid their notes, or any part thereof, shall 
be entitled to reimbursement of such amount, with six per cent. per annum 
interest.” 


In relation to the other notes, the same question arises. It is however urged 
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by Dougherty, that the note given by him, is entirely different from the others MI¥Tos# 
which were given under the 4th Article of the charter; that it was given merely gene Me 
as an earnest that he would bring business to the office equal to its amount— 

$4,000. Having signed the charter, he must be treated as one of the corpora- 

tors. His note cannot be distinguised from the others, except as to its date. 

As we have already seen, this must be considered as immaterial and not alter- 

ing the nature of his liability. Under the 4th Article of the charter it is ex- 

pressly provided, that “ for the security of those who shall insure previous to 

the formation of the permanent fund, each appearer or party to this act, or 

any other person, may give his or her promissory note, drawn in favor of the 
company,” &c. Under this stipulation, as one of the corporators, it is clear 

that he cannot escape from his liability. The decisions on which he relies to 

sustain the grounds of his defence, were based upon premium notes of Mutual 

Insurance Companies, whose charters were essentially different in many re- 

spects from the one under consideration, and therefore cannot aid us in our 
examination. 

The question arising out of the oppositions of the creditors who are appel- 
lants, are next to be considered. 

J. W. Pike, asa judgment creditor, claims a privilege on the assets of the 
company, by virtue of a seizure made under an execution of his judgment. 

The liabilities which the company had authority to contract, were expressly 
prescribed by the 17th Article of the charter, in these words : 

The Board of Directors shall have full power to do all acts necessary to 
carry into effect the purposes of the corporation, which are declared to be, to 
make insurance upon ships and all other vessels, steamboats, and all other river 
or lake craft, upon freight, seamen’s wages, goods, wares, merchandize, gold 
and silver, bullion or money, against all maritime risks, risks of rivers or lakes, 
or such as are usually insured against. Also upon houses, stores and build- 
ings, every kind whatsoever, and on goods, wares, merchandize, furniture, and 
other articles, against fire. Also, upon bottomry and respondentia, and upon 
the lives of all persons, free or slaves, and granting annuities, &c. 

As already stated, incidental expenses necessary to carry on the business of 
the company, must also be included among its legal liabilities. Its assets con- 
stituted the common pledge of its creditors. Privileges secured by the charter 
cannot therefore be affected by the seizure of any one of its creditors so as to 
prejudice the rights of the others. Conceding the correctness of Pike’s judg- 
ment, his seizure clearly gave him no privilege to be paid out of the common 
pledge in preference to the other creditors. 

In relation to the claim of A. W. Scates, as collector of State taxes, I think his 
opposition was properly overruled by the District Court. The assets of the com-- 
pany, consisting only of the notes of its corporators, cannot be fairly considered 
as coming under the operations of the statute. Its profits alone could have 
constituted such capital, and its insolvency shows that none were ever realized. 
It is urged by the opponent, that the State is entitled to a privilege for its claim. 
The counsel has not favored the court with any authority on the subject, and 
I am not aware of any law granting such privilege. I think, however, the 
claim as allowed, should be paid concurrently with those classed on the tableau 
to be paid for losses out of the proceeds of the guarantee notes. 

In the opposition of Z. Cushing, the record shows that he is the owner of an 
adjusted claim in favor of B. Coffins, for the sum of $1,030, on a policy of 
insurance of the company for losses, which he acquired at Sheriff's sale, under 
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So, Said company was garnisheed. This claim should also be entitled to be paid 
w ehderientiy with the other claims, out of the proceeds of the guarantee notes» 
but not with privilege, as claimed by virtue of his seizure, for the reasons as- 
signed in the opposition of Pike. 

I am, therefore of opinion, that the judgments rendered by the District Court 
in favor of the Receiver against Denis Cronan, Bridge & Brother and John 
Dougherty, should be affirmed with costs in both courts; and that the tableau 
should be amended by placing thereon the claims of Cushing and Scates, to be 
paid concurrently with the other creditors, out of the proceeds of the guaran- 
tee notes, and so amended that the judgment of the District Court homologat- 
ing said tableau should be affirmed with costs, 





Succession or Saran Baum.—Joun Ketvar, Opponent, v. Joun D. 
Finx. 


An executor who permits a person to retain the money of the succession in his hands and appropri- 
ate it to an assumed debt against the succession does not thereby incur the penalty of 20 per cent. 
interest per annnum, under the Act of 13th March, 1837; the funds never having come into the 
hands of the executor. 

An executor of an estate administered another estate as syndic, and filed, as syndic, an account, 
which was homologated, showing an indebtedness to the succession which he administered. Held: 
That this amount came to his hands as executor, within the meaning of the Act of 18th March, 1887, 
and for not placing it on bis account, he was liable to the penalty imposed by that Act. 

An executor who neglects to account for money received, does not superadd the forfeiture of his com- 
missions to the penalty imposed by the 3d section of the Act of 13th March, 1887. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G@. Schmidt and J, D. Miz, for opponent and appellant, W. 0. Micou 
and H. D. Ogden, for defendant. 

Bucnanan, J. Sarah Baum, the wife of John Kellar, for some reason or 
other, only known [to the parties, chose to keep her marriage secret during 
many years, although cohabiting with her husband; a strange instance of a 
woman preferring the worse than equivocal position of a concubine to the hon- 
orable and advantageous one of a married woman, She made her will as a sin- 
gle woman, naming as her executor, her son-in-law, Peabody, who, proving 
unfaithful to his trust, was removed, and Thomas Powell was appointed by the 
court in his place, Powell also became a defaulter and was dismissed; and in 
1842 John D, Fink was appointed dative testamentary executor, and has held 
the trust ever since, 

Shortly after the succession was opened, John Kellar instituted suit against 
the executor to be recognized as the husband of Sarah Baum, and claiming an 
interest as surviving partner in community in her succession. This suit re- 
mained a long time untried. The Canal Bank, in 1842, intervened as a credit- 
or of Kellar’s, and prosecuted the case to a final judgment, and it was decided 
in the Supreme Court in 1845. The case will be found reported in 11 Robinson, 
page 314. In that case the court affirmed the decision of the court below, 
which declared that John Kellar was the husband of Sarah Baum, and ordered 
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that the property heretofore considered as belonging to the succession of the socmeet ae 
latter, be inventoried as belonging to the community. 

In conformity with this decision, an inventory of the community property 
was made by Duplessis, Notary, on the 16th January, 1846. 

It is worthy of note, that Fink assisted at this inventory, and signed the same 
in his capacity of dative testamentary executor of Sarah Baum. 

On the 18th November, 1843, Fink rendered an account showing the amount 
of assets and liabilities of the estate, and payments made by the executor, to 
that date. In the list of passive debts, in that account, is found an item of $750 
due to M. W. Hoffman, which will be the subject of further remark. The bal- 
ance in the executor’s hands by this account was $131 05. 

On the 17th January, 1846, after the judgment of the Supreme Court, recog- 
nizing Kellar as the husband of Sarah Baum, and decreeing all the property of 
the latter to belong to the community of acquets, Mr. Fink filed another ac- 
count of administration, divided, like the former one into four heads. 1. Sums 
due to the estate. 2. Sums received by the executor. 3. Debts of the estate. 
4. Sums paid by the executor. According to this account, the amount which 
had come into the hands of the executor to date, including $131 05 balance from 
previous account, was $1836 73; that of the payments made by him $1645 02, 
including the debt of Hoffman for professional services, of $7 50, included in 
the former account, and of the debts of the estate unpaid, $188 88. The bal- 
ance in the hands of the executor according to this account, was $191 71; 
which after satisfying all the debts unpaid, would have left the sum of three 
dollars and thirty-three centa, balance to the credit of the estate. 

On the 17th May, 1852, John Kellar, styling himself surviving partner in 
community with the deceased, and creditor of the succession, took a rule upon 
the executor Fink to file a final account of his administration and exhibit his 
bank book. 

Fink excepted to this rule, averring that all the debts of the estate, except 
attorney’s fees and court charges had been long since paid, and denying Kel- 
lar’s quality of surviving husband and partner in community of Sarah Baum. 

The exception being overruled, and the rule made absolute, the dative testa- 
mentary executor filed an account of his administration on the 10th July, 1852, 
showing a balance due himself from the estate in final settlement, of $144 08 
and outstanding debts, in addition to the amount of $700. 

The account was opposed by Kellar, personally and as tutor of the grand- 
child and heir of Sarah Baum, on several grounds, which will be examined in 
their order. 

ist. That the executor had collected a debt due the estate by the Canal 
Bank of $15,000, which was not accounted for. 

The evidence satisfies us that the claim against the Canal Bank was never 
received either by the executor himself, or any person acting for him. It ap- 
pears that I. W. Hoffman, Esq., as attorney of John Kellar, received the sum 
of $6964 24, in full settlement of that claim, and we find in the record an ac- 
count current of Mr. Hoffman with Mr. Kellar, consisting on the debit side of that 
sum of money, and on the credit side of various charges in offset of the same, and 
showing a balance due Mr. Hoffman of $76 06. In our opinion, this account 
current needs not be considered in the present case. It has nothing to do, pro- 
perly speaking, with this issue. The question here is about the liability of 
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Fink, as executor, to account for this claim against the Canal Bank. The 
proof having failed to establish that it was ever received by him or for him, as 
executor, it becomes immaterial and irrelevant to this issue, to enquire into the 
correctness of the charges made by Ho/ffinan in this account current. 

The 2d and 8d grounds of opposition, oppose the items of fees of Hoffman 
contained in the executor’s account, item by item, as being exorbitant, unjust, 
and not allowable; and claim damages of 20 per cent. according to the Act of 
1887 from the executor, for having paid Hoffman without an order of court. 

The executor has debited himself, in his account under consideration, with 
the following sums : 

1849, Feb 20. Cash received by Hoffman, as counsel of the executor 
and appropriated to the payment of his (Hoffman's) 

claims for fees against the estate, - + $595 50 

ditto ditto - 764 88 

ditto ditto - 678 87 


a ee! 

On the opposite or credit side of the account of the executor are various items 
of fees for professional services rendered by Mr. Hoffman. In considering the 
admissibility of these charges, the facts of the cause, as above stated, require 
us to divide them into two classes. ist. Those bearing date previous to the 
rendition of the former account filed by the executor, and 2d. Those accruing 
since that time. 

The fees of Mr. Hoffman, of the first class, amount to $2,025, upon which 
the account gives a credit of $750, “‘as per account of executor on file,” and 
leaving a balance still due of $1,275. We think that this charge of $1,275 cannot 
be allowed. The record shows that Mr. Hoffman had been the legal adviser of 
the executor from the commencement of his administration. The accounts of 
November 18, 1843 and of January 17, 1846, are therefore binding upon Mr. 
Hoffman, no \ess than upon the executor himself. As we have seen, that of 
November, 1843, states the amount due by the estate to Mr. Hoffman to be 
$750; and that of January, 1846, shows that said claim was then paid, and 
states the debts existing at the time of filing the second account, among which 
there is nothing charged as due to Hoffman. These are to be taken as confes- 
sions that Mr. Hoffman has been paid in full for his claims against this estate 
up to the date of the last of the two accounts in question. 

The second class of items of fees of Mr. Hoffman for professional services in 
this account, embraces five items, viz : 
1848—Suit of Martin v. Fink, executor, - - - - - - - - = $400 00 

Defending intervention of McHenry, in suit of —_ executor, 

v. Martin, by injunction- - - - - - - = = = 250 00 
Suit of Fink, executor, and Black v. Martin & McHenry, to 

annnul sale, in District and Supreme Courts, - - - - 875 00 
Obtaining injunction against Levy, eS to arrest sale 

of property, - - + - - - oe. e: «eo 50 00 
Collecting judgment — Martial meni. as —— of 

McHenry, - - - - - - - 60 00 


$1,125 00 
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The evidence of various witnesses has been taken in relation to the reasona- — 
bleness of the charges thus made, and we think that this point is sufficiently 
established. We therefore allow the claims of Mr. Hoffman against the estate 
to the extent of $1,125. But it appears that the executor has allowed Mr. Hof 
man to retain in his hands a sum of two thousand and thirty-nine dollars and 
twenty cents for about four years and to appropriate that sum to assumed 
claims of Mr. Hoffman against the estate, instead of depositing said sum in bank. 
For this the opposition claims that the executor be mulcted in damages. 

The Act of March 13, 1837, section 3d, provides “ That all exeeutors, admin- 
istrators, etc., shall deposit all moneys heretofore collected by them as such 
and all the moneys hereafter collected, as soon as the same shall come 
into their hands, in one of the chartered banks of this State, or in one 
of their branches, allowing interest on deposits, etc; and if any executor, 
etc., shall fail to comply with the provisions of this section, etc., then such ex- 
ecutor shall be eondemned to pay to the use of the estate twenty per cent. per 
annum interest on the amount not so deposited.” We do not think this pen- 
alty attaches in the present case, which does not come within the letter of the 
Statute; the funds in question never having ceme into the hands of the execu- 
tor. We do not mean to be understeod as deciding that the executor is not 
liable to account for all funds collected by his attorney, in the same manner as 
if they had been collected by himself. But penal Statutes should be strictly 
construed ; and of this nature is the 3d section of the Act of 1837. See also 
case of Pigneguy’s estate, 7 Rob. 

4th. The fourth ground of opposition relates to a certain judgment of Powell 
v. Levy bought by the executor at sheriff’s sale for the account of this estate, 
and which judgment the opposition states has been collected by the executor. 
The record shows that the judgment in question was bought by the executor 
for the account of this estate, as alleged, for the sum of $150, and that the 
executor credited the estate, in his account of 18th November, 1848, with said 
sum sf $150, as if the same had been received instead of being paid out. ery, 
the judgment debtor, appears to have taken the benefit of the State Insolvent 
Law and also of the United States Bankrupt Law of 1841. In the State Court, 
the executor of this estate was syndic of Levy’s estate, and as such filed a tab- 
leau of distribution which was homologated in November, 1844, allotting a divi- 
dend of $675 22 to himself as holder of Poweli’s judgment. In the United 
States Court the commissioners in bankruptcy filed a report which was homo- 
logated in August, 1844, allotting a dividend of $36 98 to Thomas Powell, on 
his judgment. 

The executor has evidently been guilty of breach of duty in treating this 
judgment thus bought at sheriff’s sale as his individual property; and we 
think the District Judge erred in not allowing damages under the Act of 1837, 
upon the sum of $675 22, it being clear from the record, that that amount was 
in his hands in November, 1844, the date of the judgment of homologation of 
his account as syndic of Levy, in the First Judicial District Court of Louisiana. 
As to the dividend of $36 98, the dividend declared in the United States Dis- 
trict Court for this District, there is no proof that it has come into his hands. 
He cannot, therefore be charged with damages,under the Act of 1837. But we 
think that he is liable for that sum, it being his duty to have collected it, if he 
has not done so. 


5th. The fifth ground of opposition is to the commissions of the executor, 
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“- charged in the account; eS opponent contends have been 
forfeited by the misconduct of the executor. The correctness of the amount of 
the charge is not disputed; and admitting that the executor has laid himself 
liable to the penalty of the 8d section of the Act of 1837, by neglecting to ac- 
count for funds received, the Statute does not superadd the forfeiture of his 
commissions to that penalty. 

6th. The sixth and last ground of opposition is to the items of debts still 
due and unpaid by the succession, viz: Robert Farr, $490; Williams, $150; 
Dr. Davezac, $60. As to Farr’s debt, we observe the identical amount of $490 
charged, as paid him by Mr. Hoffman, in his account with Kellar, already 
spoken of. It is probable, therefore, that it has been paid. There is, besides, 
no proof in the record of the correctness of this claim or that of Williams. As 
to the claim of Dr. Davezac, it would seem to be a balance of a larger amount 
($140) charged as due by the estate, in the executor’s account of 18th Novem- 
ber, 1843; and which is not among those mentioned as paid in the account of 
17th January, 1846. 

Having thus gone through the opposition to the account filed, it only remains 
to notice an item in that account to the credit of the estate, which seems to 
have crept into it through error, and should be stricken off. It reads as fol- 
lows: 

“To this amount paid by John Kellar, to M. W. Hoffman, balance of 
his fees, and carried on the other side, - + = + $821 80” 

This amount is the balance against Xellar in account current with Hoffman, 
ubout the Canal Bank judgment collected by Hoffman for Kellar, as above 
mentioned. 

We have already expressed our opinion that this whole matter is irrelevant 
to the present issue. If Xellar has, in point of fact, paid Mr. Hoffman the bal- 
ance of $821 80, as herein stated, it is not seen how that payment can count to 
the debit of Fink, executor, in account with Sarah Baum’s estate, unless it be 
as & mere counter entry to balance an entry on the credit side of this account. 
It appears, indeed to be stated in that way ; but a careful perusal of the ac- 
count has not shown us any such credit entry. The sum of $321 80 is there- 
fore to be deducted from the debit side of the executor’s account. 

We state the account as follows: 

Debit side of the account of the executor as filed, - $3,817 54 
From which deduct 

Cash paid by Kellar to Hoffman, - $321 80 

Balance due John D. Fink, Lr : 144 08 


And add to the debits 
Dividend on Powell's aunt oo oe in the District 
Court, - ae 675 22 
“in United States District Court, 86 938 


712 20 
Less this amount paid by Fink at sheriff's sale for said 
judgment, . - - - . - - - 150 00 


562 20 
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Damages at twenty per cent. per annum, for ten years, on 
$525, proved to have come into the hands of the syndic 
for account of the estate, in 1844, - - - 1,050 00 


1,612 20 


Corrected amount to Fink’s debit, - - - $4,963 86 
Credit side of the account, as stated by the executor, $3,817 54 
From which deduct balance charged as due Hoffman prior 
ae ee en ae eee es 1,275 00 


2,549 64 


Corrected balance to credit of the estate, . - $2,421 32 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed ; that the oppositions herein filed be sustained, the balance due by 
the executor in account, established at the sum of two thousand four hundred 
and twenty-one dollars and thirty-two cents, for which judgment is hereby ren- 
dered in favor of John Kellar against John D. Fink, personally ; and that the 
costs of the court below be paid by the estate, except those of the appeal, which, 
together with the costs of this court, shall be paid by the appellee. 

Bucnanay, J., on application for rehearing. It is ordered that the judgment 
rendered by this court on the 22d May last be amended so as to read as fol- 
lows: 

It is ordered and decreed that the judgment of the District Court be reversed; 
that the oppositions herein filed be sustained, the balance due by the executor in 
account established at the sum of $2,421 32, for which judgment is hereby 
rendered in favor of John Kellar against J. D. Fink personally, and that the 
costs of the court below be paid by the estate, except those of the appeal, 
which, together with the costs of this court, shall be paid by the appellee; and 
it is further ordered that the rehearing prayed for in this case be refused. 


Succession or E. L. Warrren—A. L. Jonyson, Tutor, et als. Appellants. 


Where the succession is not accepted purely and simply by the heirs, its liability to them ean not be 
adjudged without its being legally represented in the suit. If accepted purely and simply, such 
liability to the heirs would be extinguished by confusion. 


A defendant can not be bound by a judgment where no judgment by default was rendered and no 
issue joined. * 


PPEAL from the District Court of the parish of East Baton Rouge, Burk, J. 
ik E. T. Merrick, for plaintiff. C. Ratliff, for opponent and appellant. 
J.W. Seymour, Attorney ad hoe. 

Voornies, J. (Stew, C. J., absent.) Zlisha L. Whitten died without 
issue, leaving his mother, Cassandra Whitten, and his collateral kindred as his 
legal heirs, and Martha Chaney as his surviving spouse. 

On the "27th of April, 1841, Cassandra Whitten as administratrix of his 
estate, filed an account of her administration, showing that the proceeds of the 
assets amounted to the sum of $11,220 18, and the debts and charges to 
$9,492 74, leaving a balance of $1,727 44, for distribution among the heirs, 
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defendant, as stated by her, on the collection of the notes given by the pur- 
chasers at the probate sale of the property of the estate. 

Martha Chaney, the surviving spouse, and Melessa C. Whitten, one of the 
heirs, opposed the correctness of the account, the former alleging besides, that 
some of the debts charged were contracted previous to the marriage and hence 
were not chargeable to the community. During the pendency of the opposi- 
tion, Cassandra Whitten died and Bailey D. Chaney was appointed administra- 
tor of the estate. In 1848, a judgment was rendered by the District Court, 
homologating the account. It was, on appeal to the Supreme Court, reversed 
and the cause remanded to make proper parties. 

On the 3d of July, 1849, Melessa C. Whitten filed a petition, alleging that 
the administrator had failed and neglected to have the legal notices given of 
the filing of the account, and prays that he should be ruled to show cause why 
the same should not be done within the time prescribed by law. The names 
and places of residence of the heirs are set forth in her petition, and also that 
of the surviving spouse, in which she concludes with a prayer, that all the 
parties interested be legally cited, and that a partition be made among them 
according to law, and the opposition previously made to the account sustained, 
&c. Bailey D. Chaney, filed an answer, admitting his appointment as admin- 
istrator of the estate of Elisha L. Whitten, deceased, but denying that any 
part of the funds thereof had ever come into his hands. He averred that he 
had instituted a suit against William Kelly, for the recovery of the price of a 
negro, but was defeated. That he was not aware of the existence of any other 
property, except a small tract of land, the value of which would not defray 
the expenses necessary to effect its sale. The heirs also filed answers, some of 
whom adopted the opposition of Melessa C. Whitten to the administratrix’s 
account, and denied the solvency of the community. On the 11th of January, 
1850, B. D. Chaney filed a supplemental answer, in which he alleged that all 
the property administered upon by Cassandra Whitten, was the separate pro- 
perty of Elisha L. Whitten, the acquets and gains having been absorbed by 
the debts of the community ; hence the surviving spouse had no interest in the 
estate. That as all the heirs of Cassandra were also the heirs of Elisha, what- 
ever claims existed in favor of one estate against the other, were extinguished 
by confusion. That the children of Cassandra N. Whitten, one of the heirs of 
Elisha, had received $600 of the administratrix, whose estate had been sold 
and partitioned among her heirs. On the 17th of July, 1851, Bailey D. 
Chaney, filed a petition, or plea, in which he claimed as administrator of the 
estate of James J. Chaney, deceased, all the right, title, and interest of Martha 
Wells, arising out of the estate, as surviving spouse of Elisha L. Whitten, by 
virtue of a forced alienation under an execution issued on a judgment against 
her in favor of said estate. As it does not appear that this plea was ever noti- 
fied or issue joined on it by the proper parties, it is deemed unnecessary to 
notice it any farther. Upon these issues, the cause was tried by the District 
Court, and from the judgment thereon rendered this appeal was granted to the 
opposers. 

The opposition to the account filed by Cassandra Whitten as administratrix, 
is the only matter involved in litigation. It does not appear from the record, 
that B. D. Chaney ever received as administrator, any part of the funds or 
effects therein specified, or that be ever filed any account of his administration. 

Considered in any point of view, it is obvious that the opposition of the 





heirs is not maintainable. If the succession of Cassandra Whitten, be con- 
sidered as not accepted purely and simply by them, how can its liability be 
adjudged without its being legally represented in this suit? If accepted purely 
and simply, it is clear that such liability would become extinguished by con- 
fusion. 

In relation to the claim of the surviving spouse, it is clear that the judg- 
ment homologating the account of the administratrix cannot affect her rights. 
As already seen, after the cause was remanded by the judgment of the Su- 
preme Court, the proceedings were changed, and she was cited as one of the 
defendands to an action of partition among the heirs, but it does not appear 
that she ever joined issue, or that a judgment by default was ever taken 
against her, 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed with costs in both courts, without prejudice to the 
right of Martha Chaney, wife of Samuel Wells, to proceed against the legal 
represeniative of the estate of Cassandra Whitten, deceased, and legal heirs 
of said Elisha L. Whitten, to enforce whatever claim she may be entitled to in 
the succession of the latter as surviving partner of the community. 





Noran Srewart, Executor, v. Catpweit & Hiceey. 


A commercial firm in New Orleans, styled “Caldwell & Hickey” and composed of John Caldwell and 
Daniel Hickey, was dissolved in 1841, when the partners removed to Baton Rouge, where they 
afterwards resided. They established a planting partnership in East Baton Rouge, under the same 
name, “ Caldwell & Hickey.” In 1848 Caldwell obtained an advance from a factor, which enured 
to the benefit of the planting partnership, and gave a note signed “ Caldwell & Hickey,” with 
McCalop as surety. Stewart, the executor of McCalop, who, as surety, had paid the note, sued 
Caldwell & Hickey as commercial partners. There had been no published notice cf the dissolu- 
tion of the New Orleans partnership, but its members had wholly withdrawn from mercantile busi- 
ness and never used the old mercantile name, as such, subsequently to its dissolution. McCalop, 
who resided in West Baton Rouge, not far from the residence and planting establishment of the 
defendants, never dealt with the New Orleans firm, or looked to it with any view of responsibility; 
therefore held : That Hickey was only liable, as an ordinary partner, for one-half of the amount. 

If one of the members of an ordinary partnership, without authority, sign the partnership name to a 
note, the partner, who has knowledge of its existence, and does not object, and to whose benefit 
the consideration for which it was given enures, is jointly bound, but where the partner signing the 
firm name had no authority to give the note, the copartner who had no knowledge of its existence, 
and neither ratified nor received any benefit from it, is not bound. 

An instrument in this form: ‘We jointly and severally promise,” and bearing the signatures of 
“ Caldwell & Hickey,” an ordinary partnership, and of “ James McCalop,” exhibits on its face 
two debtors in solido, to wit: one solidary debtor, the firm of Caldwell & Hickey, and another 
solidary debtor, James McCalop. 

OC. C., 2696, 2697, 2843, 3023. 


PPEAL from the Sixth District Court of the parish of East Baton Rouge, 
Burk, J. George Eustis and R. H. Marr, for plaintiff. 7. G. & P. Z. 
Morgan, for defendants and appellants. 
Siew, C.J, This appeal-is taken by the defendant, Daniel Hickey, from 
a judgment in which he has been condemned to pay the whole amount of two 
notes, one for $2,500 and the other for $550, to the plaintiff, who is the execu- 
tor of James Mc Calop. 


54 


. - 
- as « 
- 
a : 
? > - 
alt, 
. > 


, 





s The notes are signed thus: “ Caldwell é Hickey.” One is dated in Decem- — 
Dwr = ber, 1848, and the other in February, 149. Both were protested for non-pay- 
ment, and were taken up by MeCalop, who was the surety in the former note, 

and the endorser of the other. 

It was Caldwell, who wrote the signatures of these notes. The ground upon 
which Hickey was held liable for the whole of the notes, was, that he was con- 
sidered by the court below liable as a commercial partner. 

. We are unable to concur in the opinion of the District Judge that Hickey is 
liable as a commercial partner. 

Caldwell & Hickey had been commercial partners in New Orleans, under the 
partnership style of “‘ Caldwell & Hickey ;” but that firm ceased to exist in 
1841, when the partners removed to Baton Rouge, where they afterwards re- 
sided. They had established a plantation in East Baton Rouge, and their plant- 
ing partnership was carried on under the same name, Caldwell & Hickey. 
There does not appear to have been any published notice of the dissolution of 
the New Orleans partnership ; but it is clear that they withdrew wholly from 
mercantile business, and there is no evidence of the use of the old mercantile 
name, as such, subsequent to the breaking up of the firm in New Orleans. Nor 
is it in evidence that McCalop ever dealt with the New Orleans firm, or looked 
to it with any view of responsibility on these notes. His residence was in West 
Baton Rouge, not far from the residence and planting establishment of the de- 
fendants. 

We are of opinion that Hickey is liable for one-half of the amount of the note 
of $2,500, as an ordinary partner of the planting firm of Caldwell & Hickey. 
It is true no express authority is shown to have been given by him to Caldwell 
to bind the firm in the form of a promissory note, but we hold him liable by 
reason of the consideration for which the note was given, his knowledge of its 
existence without objection, and its having enured to his benefit as partner. 
The facts proved are these: Kelly & Conyngham, a commercial house in New 
Orleans, the payees of the note, were factors of the plantation, keeping their 
account in the name of the planting firm, Caldwell & Hickey. It was given to 
them by Caldwell to obtain an advance to the firm on their crop, and was 
charged in an account rendered by the factors, of which a copy was transmitted 
to Hickey, who did not make objection, and who, we may reasonably infer from 
the whole evidence, was not ignorant of its having been drawn and used for the 
purpose above mentioned, and tacitly assented to the transaction. 

It has, however, been contended by the counsel for the plaintiff, that they 
are entitled to hold the defendant, Hickey, liable in solido (although the firm of 
Caldwell & Hickey was a planting, not a commercial partnership) by reason of 


the language of the contract, and the circumstances under which it was given. 
The note is in these words : . 


$2,500. Louis1ana, December 30, 1848. 

” Twelve months after date, we, jointly and severally, promise to pay to Kelly 
& Conyngham, or order, at their counting-house, in New Orleans, twenty-five 
hundred dollars, for value received, to bear interest at eight per cent. per an- 
num from maturity, if not paid. 


Catpwett & Hickey. 
James McCavop. 
The circumstances under which it was given are thus detailed by Conyngham, 
of the house of Kelly 4 Conyngham: ‘The note was given for an advance 
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upon the crop, and an agreement with Caldwell & Hickey that if they would 
give James McCalop as security, we would give them the advance. The note 
was cashed by us for the benefit of Caldwell & Hickey.” Again he says: “I 
have been their merchant for the transaction of plantation business, but I know 
of no other business of a different nature, in New Orleans, of theirs.” The 
balance of $1527 92, charged February 19, 1849, was made on plantation busi- 


ness of Caldwell & Hickey. ‘The note was given for an advance on the crop . 


of Caldwell & Hickey.” The account annexed to the testimony of this witness 
is headed “ Caldwell & Hickey’s account with Kelly & Conyngham.” There 
is no evidence of what passed between McCalop and Caldwell or Hickey at the 
time McCalop signed the note, nor of anything having been said or done at the 
time, between McCalop and Kelly & Conyngham, save what appears on the 
face of this note. 

Now, looking to the face of this note, we do not give the words, “we jointly 
and severally promise,” the meaning claimed by the plaintiff’s counsel. It is 
said for the plaintiff that they point to the solidary liability of Caldwell and 
Hickey, and are meaningless unless so understood, because McCalop’s obliga- 
tion to pay the whole debt resulted by operation of law from the fact of his 
being surety. 

We think the instrument exhibits on its face two debtors in solido, to wit: 
one solidary debtor, the firm of Caldwell & Hickey, and another solidary 
debtor, James Me Calop. 

It is not admissible to say that unless understood in the sense claimed by the 
plaintiff the words are meaningless because JMcCalop’s obligation to pay the 
whole debt resulted by operation of law from the fact of his being surety. The 
answer is that these words do affect materially the obligation of the surety to 
the payees; for the surety who binds himself in solido with the principal debtor 
renounces the plea of discussion ; and “ the effects of his engagement,” says the 
Code, “are to be regulated by the same principles which have been established 
for debtors in solido.” Art. 3014. Troplong, cautionment, No. 239. 

It is true, as argued for the plaintiff, that the contract of suretyship implies a 
mandate, and that Art. 2995 declares that “if the attorney has been empowered 
by several persons for an affair common to them, every one of those persons 
shall be bound jointly and severally (in solido) to him for all the effects of the 
procuration.” But of whom was McCalop the mandatary? Not of two indi- 
viduals, John Caldwell and Daniel Hickey, but of the firm, Caldwell & Hickey. 
He is authorized by the firm to pay the debt for it, and his recourse for indem- 
nity is to the firm. That firm being, under our law, an “ordinary particular 
partnership,” its members are not bound in solido. Civil Code, 2696, 2697, 
2848, &., Parker v. Brashear, 16 La. 69. Let it be observed there is no evi- 
dence, direct or circumstantial, that Mc Calop acted otherwise than at the solici- 
tation of the firm, or that Kelly & Conyngham, in this transaction, dealt other- 
wise than with the firm. Conyngham speaks throughout his depositions of the 
advance and the note as the affair of the firm, Caldwell & Hickey. Considering 
the transaction in this light, our conclusion in no wise conflicts with the doc- 
trine of suretyship, as expounded by the commentators, and embodied in our 
Code. 

It is obvious also that, under his subrogation, McCalop acquired no right 
against Hickey as a solidary debtor. If Kelly & Conyngham had sued Hickey 
they could on'y have held him liable as member of an ordinary partnership, 
of the planting partnership of Caldwell & Hickey with which they dealt. 
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We waive the consideration of the question whether the English text of Art. 
8028, which is a literal copy of an article in the Code of 1808, is to control the 
French text, which is a literal copy in both Codes of an article of the Napoleon 
Code. We deem it sufficient to say that this is not according to the terms of 
the contract, a case of “several principal joint debtors, for the same debt.” It 
is the case of one principal debtor, the firm of Caldwell 4 Hickey, in whose 
name the note is signed. McCalop was the surety of that firm. 

Respecting the other note of $550, we find no sufficient reason to hold the 
defendant liable for it at all. As we have already said, the commercial partner- 
ship had ceased. The planting partnership did not involve an authority to the 
partners to bind each other in this form; it is not satisfactorily proved that 
Caldwell had authority to bind Hickey ; nor is it proved, as in the case of the 
other note, that Hickey knew of its existence and impliedly ratified it, nor that 
* its proceeds enured to his benefit. See Benton v. Roberts, 4 An., 216. 

It is therefore decreed that the judgment of the District Court be reversed; 
and it is further decreed that the plaintiff, Alfred A. Williams, now the dative 
executor of McCalop’s estate, [said Williams having succeeded Nolan Stewart, 
deceased] recover of the defendant, Daniel Hickey, the sum of twelve hundred 
and fifty dollars, with interest at the rate of eight per cent. per annum, from the 
eleventh of January, eighteen hundred and fifty, until paid, and costs of suit in 
the court below ; those of the appeal to be paid by the plaintiffs; and it is fur- 
ther ordered and decreed that upon the claim which is founded upon the note of 
five hundred and fifty dollars there be judgment in favor of the defendant. 





Marts Gorpvon, Jr., for the use, &c. vw. Succession or E. W. 
Diees and R. B. Syxzs. 


A steamer was sequestered, and released on bond. In an action against the sureties on the bond, 
they pleaded that the steamer had been, subsequent to the sequestration, seized and sold by another 
creditor, and the proceeds, to the knowledge of plaintiff, paid into court and distributed among 
the creditors. By the Court: The creditor was not bound to resort te the fund in question, and 
thereby involve himself in a litigation with third persons, which, for aught that appears to the con- 
trary, might have been fruitless, and which resort he was not requested by the sureties to use, 

©. 0. 3018. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Durent & Horner, tor plaintiff and appellant. Z. Hyma, for RB. B. 
Sykes, defendant. Wolfe & Singleton, for succession. 

Sums, ©. J. The defendants, Sykes, and the executor of Diggs, were 
sued upon a bond given by them as sureties of Levistones, to release a seques- 
tration of a steamer owned by Levistones and others, which issued in the suit 
of Gordon v. steamer Cincinnati, Levistones, and others. 

Under the answer of Sykes, we think the genuiness of his signature was not 
put in issue. C. P. 324. 

The District Judge did not err in considering the matter specially pleaded by 
Sykes, as not constituting a discharge of the surety. The plea, and the show- a 
ing made under it were, that the steamer was subsequently seized in another __ 
suit, was sold at judicial sale, and the proceeds, to the knowledge ef plaintiff, 





its thvated stnoneg othen creditors, awd that plaintiff 1f be hea asserted his pet- Gomon 
vilege, might have received payment out of that fund. Doses az Sirens. 

Under the bonds, the principal obligor and his sureties were bound to re- 
store the property sequestered, and released, or satisfy the judgment, at least 
to the amount of its value, which was much more than the judgment rendered 
in the cause. ’ 

The creditor was not bound to resort to the fund in question, and thereby 
involve himself in a litigation with third persons, which, for aught that ap- 
pears to the contrary, might have been fruitless; and which resort he was not 
even requested by the sureties to use. Under the case of Parker v. Alexan- 
dé, 2 Ann. 188, Louisiana State Bank v. Ledouz, 8 Ann. 680, it is clear that 
much of the defence was properly disregarded. 

It is also clear that by the nature of that contract, and in the absence of 
express words therein to the contrary, the sureties were solidarily liable. Our 
code declares, that when several persons have become sureties for the same 
debt, each of them is liable for the whole of the debt in case of insolvency of 
any of them. Article 3018. In. this, it follows, the rule of the Roman 
law, si plures sint fidejussores, quotquot erunt numero singuli in solidum 
tenentur. The article gives, it is true, the right of division ; but the exception 
of division was not pleaded. See McCausland v. Lyons, 4 Ann. 274, and the 
authorities there cited. 

The appeal in this case was taken by Sykes. It was applied for by petition, 
and he gave bond in favor of the plaintiff only. The succession of the other 
surety, Diggs, is not properly before us, either as appellant or appellee, and we 
cannot therefore inquire into the correctness of the judgment as to Diggs, as 
we are requested to do by the plaintiff in his answer to the appeal. 

Judgment, as to Sykes, affirmed with costs. 





Parnam & Lowry v. Mrs. Sanan M. C. Coss el als. 


P. & L. having obtained an order dissolving an injunction which had issued in favor of Mrs. Cobb; 
she took a suspensive appeal, which the Supreme Court dismissed, but when the case came 
up on its merits, it affirmed the decree dissolving the injunction. P. & L. sued the sureties on 
the appeal bond of Mrs. Cobb, for damages resulting from the injunction which she had ob 
Held : the sureties were not liable—their obligation being only to satisfy the judgment in the case 
appealed, and not one which might afterwards be obtained in ther suit in the shape of dama- 
ges occasioned by an injunction. 

C. 0. 2207. 





PPEAL from the District Court of the parish of Madison, Perkins, J. 
Snyder & Hynes, and Amonette, for plaintiff. Perkins & Bemiss, for 
defendants. 

Siwett, C.J. The action is upon an appeal bond given to enable the defen- 
dant, Mrs. Cobb, to obtain a suspensive appeal from an order made in the suit 
of Mrs. Cobb v. Parham & Lowry. The circumstances were these: Mrs. Codd 
and Lowry being joint owners of an estate called the Buckhorn Plantation, 
and being engaged in a litigation respecting their partnership affairs, submitted 
their difficulties to arbitrators, who made an award divesting the possession of 
both proprietors, and putting the estate in the hands of Parham, to be adminis- 
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tered for the benefit of both, according to the provisions of the award. le | 
violation of this compact, Mrs. Cobd got out an injunction, and by means there- 
of, succeeded in ousting the receiver and getting the estate into her own hands, 
Parham and Lowry obtained, on rule, an order dissolving the injunction and 
reinstating Parham, upon condition of giving a bond inthe sum of $62,500. 
The purpose of that bond was to secure Mrs. Cobb the restoration of the plan- 
tation and crops that might be gathered, pending the suit, if she should ulti. 
mately succeed in maintaining it. . Its amount was fixed by the Judge at 
$62,500, upon evidence estimating the slaves at $45,000, the annual crops at 
$12,000, the teams and stock at $3,000, and the corn crop at $2,500. This 
order was made in the month of April, 1848, and the amount of the bond was 
a very proper one, considering that Parham would probably gather the crops 
of 1848, before the decision of the cause, besides having possession of the 
slaves, stock, &c., a species of property liable to be carried off during the liti- 
gation. The object of Mrs. (odd in asking a suspensive appeal from this order 
restoring Parham’s possession, was to keep the property and crops in her own 
hands; and the court in granting it, prescribed the very same sum, $62,500, 
as the amount of her appeal bond in favor of Zowry and Parham, for a suspen- 
sive appeal, fixing $100 as the the amount of the bond if she took only a devo- 
lative appeal. ‘ This appeal came before the Supreme Court in 1849. The court 
was of opinion that the conditional order of dissolution was properly rendered, 
and that a suspensive appeal should not have been allowed; and by its decree 
the appeal was dismissed. See 4th Annual, 147, At the same time, the court 
also affirmed a decree dissolving Mrs. (obdd’s injunction after a hearing on the 
merits.. Ib. 148. 

It is said the sureties on this appeal bond are not liable for the value of one- 
half of the crop of 1848, which, during the pendency of the oepeah, Mrs. Cobd 
gathered and converted to her own use. 

The bond, which we have already stated, was for $62,500, refers in its con- 
dition to the order authorizing Lowry and Parham to bond and the order of 
suspensive appeal taken from it, which order may be fairly considered as em- 
bodied in the bond, and as entering directly into the contemplation of the sure- 
ties; and the condition then goes on to say “if thesaid Sarah M. C. Codd shall 
prosecute her said appeal, and shall satisfy whatever judgment may be render- 
ed against her by the said Supreme Court on said appeal; or if the same shall 
be satisfied by the proceeds of the sale of her estate, real or personal, if she 
be cast in her said appeal, then this obligation to be void, otherwise to remain 
in full force and virtue.” The decree of the Supreme Court was in these words: 
“It is therefore ordered, adjudged and decreed, that the appeal taken in this 
case be dismissed at the appellant’s costs.” 

This decree was substantially an affirmance of the order to bond, as being 
a lawful order and one from which an appeal should not have been asked nor 
granted; and under it, I think, the principal and sureties were answerable to 
Parham and Lowry for the restoration, not only of the land, slaves and stock, 
but of the crops, All these were comprehended in the order, and must be 
considered, under the circumstances, as clearly entering into the contemplation 
of the sureties at the time they added their faith to that of their principal, and 
enabled her by doing so to obtain the suspensive appeal from that order. 
Under the terms of the bond, the sureties were responsible for the satisfaction 
by their principal of whatever judgment might be rendered against her by the 
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Supreme Court on said appeal. The only substantial satisfaction of that judg- Panmaxc 3 aL 


ment by Mrs. Cobb, would have been not merely the restoration of the land, 
slaves and stock, but the restoration of the crop, which at the time was grow- 
ing on the land, and which it was the clear purpose of the order, from which 
the appeal was taken, to put into the possession of Parham, one of the 
obligees in the appeal bond. But this restoration has not been made, and by 
Mrs. Cobb’s act has become impossible, she having converted the crop to her 
own use. I think this case is distinguishable from Cartwright’s case, by rea- 
son of the recitations in the bond. 

It is said that the value of the crop was a matter pertinent to the partner- 
ship affairs, and should have been sued for in the action decided at the present 
term brought by Zowry against Mrs. Cobb. See ante, page —. No such ex- 
ception was made below to the action, and it would be manifestly inequitable 
to permit it here; for in the suit to which we refer exception was expressly 
made to any claim being considered there for the crop of 1848, because claim 
was made therefor in this suit; to which exception being sustained, Lowry 
submitted, and an order of nonsuit on his motion was entered in that case, as 
to so much of his demand as related to that crop. 

We are of opinion the demand in reconvention and plea in compensation 
were properly disregarded. See the case of Parham & Lowry v. Cobb and 
Harris, 7 Annual, page —. See also, Civil Code, 2207. 

The appellees ask an increase of the judgment; but an examination of the 
evidence has not satisfied us the jury erred in the amount awarded. 

In the view we have taken of the evidence, we consider the amount awarded 
by the jury, as a full indemnity for Zowry’s share in the crop of 1848, con- 
verted by Mrs. Cobb to her own use, and we therefore think that so far as that 
crop is concerned, the sum of $2000, portion of the judgment of $3000 ren- 
dered in the suit of Parham & Lowry v. Cobb & Harris, No. 2564, of the 
records of this court, (being No. 1688 of the records of the District Court,) 
should be considered as given for the same cause of action, to-wit: Lowry’s 
share in the net crop of 1848, and therefore that two-thirds of any collection 
which has been or may be made on said judgment for $3000 against said 
Harris, ought to enure as a credit in favor of the succession of Mrs. Cobb on 
the present judgment. 

The only point of difference between myself and my brethren, is as to the 
liability of the sureties on the appeal bond, and as to them in accordance with 
the opinion of the majority delivered by Mr. Justice Ogden, the judgment must 
be reversed. 

It is therefore decreed, that the judgment in favor of the plaintiffs against 
the succession of Sarah M. C. Cobb and of her husband, 0. B. Cobb, be affirm- 
ed; it being also considered by the court that two-thirds of the amount of the 
judgment of Parham & Lowry v. Harris, is to be considered as having been 
rendered for the same cause, viz: said Lowry’s share of the said crop of 1848, 
for which the present judgment was rendered, and that for two-thirds of any 
collection which has been or may be made on said judgment against Harris by 


said plaintiffs, the successions of said Sarah M. C. Cobb and of said O. B. Cobb, 


deceased, shall be entitled to claim a credit on the present judgment. 

And it is further decreed, that the judgment against the other defendants 
and appellants, sureties, be reversed, and that there be judgment against said 
sureties in solido for the amount of the costs of this suit in the court below, 
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SUPREME COURT OF LOUISIANA, = 
‘Pasmau wat and the costs of the appeal in the case of Cobb v. Parham & Lowry, No. 1278, 
Goss sraus. of the records of this court, and No. 1364 of the records of the court below, 
= for the ascertainment of which costs this cause is remanded. 

It is further decreed, that one-half of the costs of this appeal be paid by the 
said succession of Sarah M. C. Cobb and O. B. Cobd3, and one-half by the 
plaintiffs. ; 

Oapen, J., dissenting. The condition of the appeal bond executed by Cobd 
and wife on which the suit is instituted, is expressed in the terms of Art. 579 
of the Code of Practice, which declares, “that the appeal bond must set forth 
in substance, that it is given as surety that the appellant shall prosecute his 
appeal, and that he shall satisfy whatever judgment may be rendered against 
him, &c.” When the plaintiff appeals from a judgment rejecting his demand, 
the only judgment which the appellate court can render against him, is one 
condemning him to pay the costs of his appeal—the term suspensive appeal 
as used in the Code of Practice, has no meaning, except as applied to a judg- 
ment rendered against the defendant in a suit. When the plaintiff has resorted 
to one of the ancilliary remedies provided by law, and which may either pre- 
cede, accompany or follow the demand he makes, he is required to furnish bond 
and security and where as in the present case, the remedy so resorted to is an 
injunction, the court is vested with full discretion to fix the amount of the bond 
in a sum sufficient to indemnify the party defendant against any loss or damage, 
which may be occasioned to him by the injunction. If, therefore, the injunction 
is dissolved by an interlocutory order from which the plaintiff has a right to 
appeal, the injunction bond affords the appellee the same security against loss, 
which the plaintiff in ordinary cases derives from the suspensive appeal bond, 
executed by the defendant who appeals from a judgment, the execution of 
which he desires to suspend until he can obtain a judgment on the appeal. If 
the injunction bond is not for a sufficient amount to afford that security, the 
defendant in injunction bas only himself to blame, for not requiring that a bond 
for a larger amount should be given. If in the present case, the Judge when 
he granted the injunction, or afterwards on the application of the defendant, 
had fixed the amount of the injunction bond at a sum approximating even that 
which he afterwards required for the appeal, or being a just proportion to the 
interest involved, the rights of the parties would have been settled in the case 
reported in Ann. R., which was an appeal from a judgment rendered against 
the surety on the injunction bond, and in which the surety was condemned to 
pay $3000, the full amount of that bond, as part of the loss which the present 
suit on the appeal bond has been brought to recover, and the only ground for 
which appears to be, that owing to the insufficiency of the injunction bond 
which was only for $3000, a full reparation for the loss sustained by Lowry, in 
consequence of the injunction, cannot be had, unless he is permitted to recover 
an additional sum as damages from the security on the appeal bond, the amount 
of which being $———, is large enough to cover all losses. 

But we are not permitted to extend the obligation of the surety beyond what 
is expressed in the bond ilself, and what the law has declared to be the legal 
obligation of the surety in such a case, which is to satisfy whatever judgment 
may be rendered against the appellant. The clear, legal intendment of such a 

bond, is that the surety shall be bound in place of the appellant to satisfy the 
judgment which may be rendered in that particular case—the obligation is not — 
to satisfy a judgment which may afterwards be obtained in another suitin the — 
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shape of damages occasioned by the resort which had been had to an extra- 
ordinary and oppressive remedy by injunction which gives rise to a subsequent 
and separate action. The judgment against the defendant as surety on the 
appeal bond, condemns him to pay a sum of money which his principal was 
not condemned to pay either by the judgment of the lower court from which 
the appeal was taken, or by the judgment of the appellate court. The appeal was 
taken from an interlocutory order dissolving the injunction, on the defendants in 
the injunction giving bond and security to deliver the property in the same state 
in which it was at the moment of issuing the injunction according to Art. 807, 
C. P. It was held on the trial of the appeal in this court, that this conditional 
order of dissolution of the injunction was properly rendered, and the court say, 
‘a suspensive appeal should not have been allowed.” See the case of Cobb et 
al. v. Parham et al., 4th Ann. R., 147. The case Jure v. First Municipality, 
2d Ann. R., 321, was referred to by the court in support of the opinion ex- 
pressed in Cobb et al. v. Parham et al., that a suspensive appeal should not 
have been allowed—that was the case of an application for a mandamus to 
compel the Judge of the Fifth District Court to grant a suspensive appeal from 
a similar conditional order of dissolution of an injunction under the same Arti- 
cle of the Code of Practice. The refusal of the application is placed on the 
ground that an appeal is permitted from an interlocutory order only in cases 
where the order may work an irreparable injury. We think the Judge impro- 
perly allowed an appeal from an order dissolving the injunction conditionally, 
as it could not work an irreparable injury. From the nature of such an appeal, 
being one taken by the plaintiffs against whom in that case there neither had 
been nor could be any judgment except for costs, the surety on the appeal 
bond, undertaking to hold himself responsible for whatever judgment might be 
rendered against his principal, contracted only an obligation co-extensive with 
that of his principal, which could not extend beyond the costs of the suit. 
Such is the law defining the obligation of one who becomes security on an ap- 
peal, and such are the terms of the appeal bond signed by the defendant in 
this case. 

In the case of Cartwright v. McMillan, 8d Ann. 685, the court say, “ We 
must take the obligation as it is; not as it might have been, or as the court 
might have ordered it to be made. The liabilities of the surety must not be 
extended.” 

The court in the present case, might have ordered a bond to be made in such 
a form as to render the surety on that appeal bond liable in the same manner 
that the surety on the injuction bond was liable, and we think great caution 
should be exercised, by the District Judge in ordering of the appeal bond in 
cases of appeal, out of the ordinary course, to be so framed as to fix the liability 
of the surety, but we are not authorized to disregard the condition inserted in 
this bond, which is expressed “ to satisfy whatever judgment shall be rendered 
by the Supreme Court,”—it is the condition which fixes the liability of the 
surety to a bond taken in judicial proceedings, and it would be unsafe to regard 
the amount of the bond or the surrounding circumstances, as indicative of an 
intention on the part of the surety to bind himself in any different manner 
from that which results from the clear, legal import of the condition which is 
added to the obligation. 

The case at bar is not different from what it would have been, if on dissolu- 
tion of the injunction after trial on the merits, the plaintiff had appealed, and 
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given a bond in a large amount, conditioned to satisfy whatever judgment 
should be rendered against him in the Supreme Court. The surety on such an 
appeal bond, no matter what the amount, could in no event be liable for more 
than costs and for all loss and damage arising from the injunction, the defen- 
dant must look to the bond given on suing out the injunction. 





Emma Ferrier, Wife of Dasttya, v. Avcuste Ferrier. 


Action to annul an adjudication of community property made to plaintiff’s father. The grounds for 
setting aside the adjudication were, that: 

1. The family meeting was not composed of the nearest relations. : 

2. No representative of the then minor was cited to show cause why the decree of adjudication 
should not be reversed 

8. The members of the family meeting were not notified three days before it was held. 

4. The notarial inventory, to which the decree of adjudication refers for the price, is null, because 
the appraisers were not appointed by the Judge. Held: That there was no authority to annul 
the adjudication by reason of these informalities—the minor having been regularly represented— 
and there being no fraud, or other matter alleged, that would make it against good conscience to 
enforce the decree. If the informalities were remediable at all, they were remediable by appeal. 

Where a special mortgage has been lawfully given in lieu of the general mortgage on the property 

& of the surviving spouse, for the minor’s interest in the succession of the deceased parent, the mi- 
nor, when he becomes of age, should not be heard in an attempt to burthen the property of his 
parent with a general mortgage, the special mortgage being sufficient to secure his rights, and the 
attempt to substitute the general mortgage, resting upon mere informalities in a family meeting. 

©. P. 615. 


xs... from the District Court of the Parish of Point Coupée, Cooley, J. 
Janin, for appellant : 


There is nothing more familiar in our law, than that, if a minor receives, 
after coming of age, the proceeds of his property, illegally sold during his mi- 
nority, he ratifies the sale. 8 Toullier, 707. C.C., Arts. 2252, 1778, sec. 6, 
1869. 2A. R. 367. 9 La. R. 304. 2R.R.20. 3 R.R. 256. 10 R. R. 129. 
4R. R. 127. 

The first point is, that the family meeting was not composed of the nearest 
relatives—that relatives were excluded and friends taken in their place. The 
testimony of Zénon Porche, the under tutor, and uncle of the minors, indeed - 
their nearest relative in the parish, shows that those relatives who were ex- 
cluded, lived in distant parts of the parish, and were not on visiting or intimate 
terms with the family ; that one of them was a confirmed drunkard, and that 
those persons who were taken in their place, were respectable and intelligent 
business men and friends of the family. Speaking of such subjects, Toullier 
says: Les circonstances, impriment-elles & ces contraventions (si contraven- 
tions il y a,)-un caractére assez grave pour prononcer la nullité des actes, ot 
- elles ont éte commises? Car c’est toujours le plus grand bien des mineurs, 
qui doit servir aux tribunaux de guide a leurs decisions. 2 Toullier, 329. 

The law of March 18, 1809, which is not repealed, (see 2 Ann. 162,) says, 
“the property is to be adjudicated according to the estimated value of the in- 
ventory.” And the law of February 18, 1817, sec. 6, says, “that when a sur- 
viving father or mother wishes to take the property specified in the legal in- 
ventory made after the decease of either, at the price of appraisement men- 
tioned in said inventory,” &c, This has been, ever since, the universal prac- 
Sega the State, and this is no doubt the true sense of Article 398. 
And all these fancied irregularities were anterior to the decree of adjudica- 

and could not affect, under any circumstances, bona fide purchasers. 18 
. R. 484, Lalanne v. Moreau; Fabre v. Hepp, 7 A. R. 9, and numerous 


cases, 
‘ 





tion : 


“ Ferrier v. Ferrier.—The court desires argument, in writing, on the ques- 
tion whether a judgment of adjudication to the surviving spouse, is a judg- 
ment in such a sense as to subject it to the rules respecting nullity and rescis- 
sion of judgments contai in the provisions of the Code of Practice— 
on the nullity and rescission of judgments, in Articles 604 to 616 inclusive, 
one of which, 615, has been amended by Act of 1826 [Greiner’s Digest, 
No. 1957]; and also, whether in this case, there is any legal ground under 
provisions of Code of Practice to annul or rescind the judgment, or whether, 
on the contrary, the remedy should not have been by appeal. C. P. 564, 572, 
593. 

“The same inquiry as to the action to annul the judgment substituting a 
special for a general mortgage. 

“ The above does not relate to the question as to what property was included 
in the judgment of adjudication, or in other words the interpretation of the 
judgment, which has been sufficiently argued.” 


On this question, the following brief was filed by Ogden & Leovy : 


We cheerfully comply with this request, but beg leave first to submit very 
respectfully to the court, whether any such issue is presented by the pleadings 
in this case, and if not, whether it can be supplied by the court. The ques- 
tion could only have been raised by a peremptory exception in limine litis, . 
and before answering to the merits. “Exceptions are means of defence used 
by the defendant to retard, prevent, or defeat the demand brought against 
him” (C. P., Art. 330); and “ Peremptory exceptions are those which tend to 
the dismissal of the action.” ©. P., Art. 343. Of these, there are two kinds, 
those relating to forms, and those founded on law. The point now under con- 
sideration falls within one of these two kinds of exception, and in either case 
must be specially pleaded. If it is an exception to form, “it must be pleaded 
in limine litis, that is to say at the beginning of the suit, and before answering 
to the merits. After the defendant has pleaded to the merits, such exceptions 


shall not be heard ; all nullities are cured.” C. P. 344. If the exceptions be 
‘founded on law, they must be pleaded specially, and sufficient time allowed 
to the adverse party to bring his evidence. C. P. 346. “The defendant must 
plead in his answer all the dilatory or peremptory exceptions on which he in- 
tends to rely, or which he is bound to plead expressly and specially, pursuant to 
the provisions of this Code.” —336. 

The defendant, by pereige p to the merits, is presumed to have waived all 
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exceptions. In the case of Singleton v. Smith, 4 La., 432, the court says, 
“This suit is brought on a judgment rendered in the sixth district, and an ex- 
ception was filed to the right of the plaintiff to maintain two actions within the 
State for the same cause. Whether this exception was not well taken cannot 
be inquired into, as it does not appear to have been passed on by the court 
below, and the defendant waived it by filing an answer in which the merits 
were put in issue.” See also 3 R. R. 357. Not only must exceptions be filed 
in such cases, but if they be filed and not insisted upon, as where an answer 
to the merits is filed and the case tried on the merits, the exceptional points 
are considered as waived, and the court cannot regard them. C. P. 334. 12 
R. R..194. 3 R.R., 357. 

It has been the invariable practice to disregard all questions not put at issue 
by the pleadings. Even the plea of prescription cannot be supplied by the 
court, though it is so highly favored that it may be made in every of an 
action previous to a definite judgment, even in the Supreme Court. e legal 
presumption of waiver of exceptions by pty | to the merits, is strength- 
ened in this case by its peculiar character, and the relations of the parties, 
rendering it probable that the defendant preferred a trial on the merits. No 
exception can be supplied, or, as we believe, ever has been supplied by the 
court, but that of the absolute incompetency of the court below ratione mate- 
ria, and it cannot be contended that any defect of jurisdiction existed in this ~ 
case. 

We further submit that if these decrees are judgments in such sense as to 
subject them to the rules of the Code of Practice referred to; that the causes 
for which the nullity of a judgment may be demanded, as stated in Articles 





; et ante nce not exclusive of other causes.’ Those» — 
+ ; are divided into two kinds, one relative to the form of proceedings, the 
other appertaining to the merits of the question tried. C. P. 605. Thevices 
of form are four, and are enumerated in Article.606, C. P., and in the French 
of that article are said to be “Les seules causes pour lesquelles on peut de- 
mander la nullité des jugemens.” But Article 607 naming the causes ek 
taining to the merits for which the nullity may be demanded, does not declare 
that they are the sole causes, and contains nothing that excludes other good 
reasons for demanding nullity. The language used is not more restrictive than 
that of Article 560 C. P., stating what are causes for new trials, and yet our 
Supreme Court has ted new trials for many other causes than those enu- 
merated in that atile: But we are not left to mere speculation on this point. 
It has been presented to the Supreme Court in two cases, and in both instan- 
ces our construction is sustained. In Chinn v. The First Municipality, 1 R. 
R. 523, the plaintiff sued for nullity on a ground not included in the Code of 
ice. p mows Martin, delivering the opinion, says, “ This action does not 
expressly present one of those cases in which the Code of Practice declares 
that an action of nullity will lie, but we are not ready to say that aftera judg- 
ment has been obtained by which the party shows that he will sustain a real 
injury unless he can obtain relief, and that relief cannot be sought in this court, 
it may not be obtained in the lower court, where the case presents facts, on 
which, in the other States of the Union, a court of equity would interfere.” 
And in the case of Norris v. Fristoe, 3 Ann. 647, Judge Slidell, delivering the 
opinion of the court, “it is provided by the Code of Practice, Article 607, 
that a definite judgment may be annulled in all cases where it appears that it 
has been obtained through fraud,” &c., ‘“ we concur with the plaintiff ’s counsel 
in the position that the relief by action of nullity is not to be restricted to the 
cases specially enumerated. They are put by way of illustration, and the ar- 
ticle may be considered as erunciating the principle that even after judgment 
a party may be relieved.” 

e further respectfully suggest, that it isa mistake to suppose, that if in 
this case there is no legal . me under the provisions of the Code of Practice 
to annul or rescind the judgments, the only remedy was by appeal. We have 
shown, we trust, that the causes of nullity enumerated in the Code, are not 
exclusive. There are four modes by which definitive judgments may be revised, 
modified or reversed. Ist. By a new trial. 2d. By appeal. 38. By action of 
nullity. And 4th. By rescission. C. P. Art. 556. And in many cases a party 
may choose either mode. The nullity may be demanded on the appeal, pro- 
vided it is apparent on the face of the records. Code of Practice, Article 659. 
But in many cases the appeal would not be a complete remedy, because the 
nullity might depend upon matters of proof not found in the record. Hf, then, 
one institutes an action in the same court which rendered the judgment, it 
would be no ground of exception that he ought to appeal. He has his choice 
of remedies. The jurisdiction is expressly given both in the aetion of nullity 
and in that of rescission to the court that rendered the judgment. 

We also respectfully submit to the court whether the minor, after coming of 
‘age, could appeal from these decrees. By the Code of Practice, Article 567, 
“ the 20% bo whom judgment has been rendered cannot appeal if such 
judgment have been confessed by him, or if he have acquiesced in the same by 
executing it voluntarily.” These judgments were rendered on the advice and: 
with the consent of the representatives of the minor, empowered by law to 
give such consent, and acting under oath. The validity of the adjudication 
not depend on the judge’s decree proprvo vigore, but upon that consent, 
which his decree ratifies and confirms. They could not appeal. Could the 
minor, after attaining majority, appeal from a judgment so rendered? And is 
it not probably for this reason, and with a view to the harmony of the various 
provisions of the Code, that the action of rescission is given to the minor and 
restricted to four years after his majority. ‘A judgment against a minor may 
be rescinded if such minor show either that his cause has not been well de-, 
fended, or that he has been aggrieved by such judgment. But that action shall 
be prescribed if four years have elapsed after the minor has arrived at the a 
of majority, nor can it be brought by the curator or the tutor, during the mi- 
nority of their ward.” Art. 615 C. P. « 
If, however, these views are insufficient and your honors should still think 
the plaintiff was bound to bring his case within the special provisions of the” 
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Code of Practice referred to, we think it is within this Art. 615." It is true, 
the Act of 1826, to which your honors have called our attention, 
provides that this article “ shall not be taken or construed to imply the nullit 
of a judgment when a minor has been regularly represented in a suit pees 3 
ing to law.” But this evidently applies to judgments properly so called, ren- 
dered contradictorily in suits or contested cases. Every decree or order of a 
court is not necessarily a judgment. In the case of the Union Bank of Louis- 
iana y. Marin, 3 Aun. 34, this court held that a decree rendered by consent 
of parties ‘‘is not, legally speaking, a judgment; a judgment is the decision of 
a controversy given by a court of justice between parties who do not agree. 
Consent decrees decide nothing. They merely authenticate private agreements, 
and render them executory between the parties. Their effects as to third 
persons are those of transactions made in an authentic form. Merlin Rep., 
verbis homologation, Jugement.” And in the case of Lecarpentier v. Lecar- 
pentier, 5 Ann. 497, it was held by this court that “a sale under a consent de- 
cree has not the effect of a judicial partition, and does not affect the rights of 
mortgage creditors.” Such orders and decrees as are now the subject of exa- 
mination have been regarded by the court rather in the light of contracts for 
the conveyance of property in which the strictness of legal forms is made to 
supply the consent of the minor. A suit to annual such proceedings bears a 
closer analogy to actions to annul contracts for fraud, error or lesion, 
than to actions to annul the judgments of a court. In the case of Har- 
ty v. Harty, 8 New Series, 518, this subject was carefully examined and 
fully decided upon by this court. All the various Articles of the Code of Prac- 
tice to which your honors refer were reviewed. It was a suit brought in the 
Court of Probates in 1830, “by the heirs of Harty, for the purpose of obtain- 
ing a decree to annul a judgment of adjudication of certain property which 
was made to their mother, as having been common between her and them at 
the death of their father,” &c. A plea to the jurisdiction was made, and the 
court sustained the jurisdiction on the grounds that the provisions relating to 
the nullity and to the rescission of judgments are so identical in their effects, 
that they may properly be considered together; and that the Arts. 608 and 
616, both gave the jurisdiction over such actions to the same court that had 
rendered the judgment. 

After determing another question, the court says, “It now remains to ascer- 
tain whether this transfer or alienation was made in pursuance of the requisite 
formalities.” 

On cafeful examination, it was found that all the requisite formalities had 
been complied with except one, and the want of that was held fatal to the adju- 
dication. The record offered no evidence that the members of the family meet- 
ing had been sworn, and on that ground the judgment of the Probate Court, 
annulling its former decree of adjudication, was affirmed. In that case, the 
court used the following language: “ This is a privilege granted to the parents 
in derogation to general rules, established for the protection of those who, from 
want of age and experience, are supposed to be incapable of guarding their own 
interests ; and ought to be restricted within the precise limits of the provisions 
under which it is awarded. The alienation allowed by it has all the principal 
features of a sale—parties, property and consent. The incapacity of the mi- 
nor to consent is supplied by that of his relations or friends, and his under 
tutor.” “The nullity of this adjudication was not demanded on any of the 
grounds enumerated in the articles of the Code of Practice referred to. From 
that day to this no doubt has been entertained that an action of nullity or 
rescission could be brought by a minor within a limited time, after coming of 
age, when his rights had been injured, although his case might not fall under 
any one of these provisions. ; 

any fatal causes of nullity are shown by the proofs in this case to exist, 
which would not have appeared on the record of appeal from the decrees com- 
plained of, and therefore an appeal would have been fruitless. Those causes 
are not found in the rules of the Code of Practice, because they evidently ap- 
“ply to judgments properly so called, rendered in the trial of suits. 

To restrict the right of the minors to an appeal, or to an action of nullity or 
rescission, for some of the causes in the Code, would often deprive him of all 
redress, and render nugatory the provisions of law intended for his protection. 


Suet, C. J. The object of this action is to annul an adjudichtion made 
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Aces har Gakic aed ter Qeesond, mathe, and of certain other 
property which was the separate estate of the mother; also to annul a decree 
by virtue of which a special was substituted for the general mortgage of the 
father’s property, as tutor of the plaintiff, who has now arrived at full age. 

The grounds for setting aside the adjudication presented in the petition are 
as follows: It is alleged that the meeting was not composed of the nearest re- 
latives ; that no representative of the minor was cited to show cause why the 
decree of adjudication should not be rendered ; that the members of the meet- 
ing were not notified three days before it was held; that the adjudication is 
null, because the notarial inventory of the 21st June, 1849, to which the de- 
cree of adjudication refers for the price, is null, for the reason that the ap- 
praisers were not appointed by the Judge. It is also alleged, that the sepa- 
rate property of the mother was not included in the decree of adjudication, nor 
could it lawfully be adjudicated ; and that a certain house in New Orleans and 
plantation on False River, having thirteen arpents in front by forty in depth, 
called the Cheval plantation, were not included in the decree of adjudication; 
that if included, the decree was invalid, because the plantation and house in 
New Orleans was not mentioned in the inventory of the 21st of June, 1849. 
For so much of the property in question as is not included in the decree of 
adjudication, it confers no title, and it is therefore material to scrutinize the terms 
of the decree. It is in these words: 

The court, considering the application of Dr. Auguste Ferrier, executor of 
the last will and testament of Delphine Porche, and the deliberations of a family 
meeting held on the 24th of December, 1849, and being of opinion that the 
law and evidence are in favor of said application. 

It is, therefore, ordered, adjudged and decreed, that the deliberations of the 
said family meeting, be homologated, and that the shares of the minors, Léon, 
Rosa and Emma Ferrier, on the property held in community between the said 
Auguste Ferrier and their mother, Delphine Porche, be adjudicated t8’the said 
Auguste Ferrier, at the price it was estimated at, in the public inventory made 
by Samuel Bush, notary public, on the —— , and that the said 
Dr. Auguste Ferrier hold in usufruct, during his natural life, the estimate 
value of said property, according to Act of 1844. 

Done and signed in open court, the 25th of March, 1850, &c., &. 

Under the terms of this decree, we think the adjudication must be limited, 
ist, to the property held in community ; 2dly, to so much of the community 
property as was included and estimated in the inventory made by Samuel 
Bush. The date of this inventory is not given in the decree ; but as there was 
only one made by him, there can be do difficulty as to the inventory referred 
to. It is impossible to go out of that inventory, because to constitute an adju- 
dication, there must be a price fixed by the Judge, and no price is fixed in this 
decree, except the estimate in Bush’s inventory. 

Weconclude, therefore, that the plaintiff is entitled to relief as to the property 
not included within the double limitation above mentioned; and it remains to 
be considered, whether the action can be maintained as to the property, which 
is included. 

After a careful consideration of the provisions of the Code of Practice, we 
are of opinion that the petition does not exhibit a case for an action of nullity, 
touching that portion of the property now under consideration, even supposing 
that the allegations of the petition are proved. Let it be observed, that there 








is no charge of fraud or lesion, or other matter that would make it against good 
conscience to enforce the decree. The charge is the inobservance of formali- 
ties in the proceedings anterior to the decree. The Code of Practice prescribes, 
in the chapter on nullity of judgments, the causes for which this nullity may 
be demanded in an action, and in a subsequent chapter, it provides for a res- 
cission of judgments. The Article 615, as it originally stood, opened a very 
wide door in favor of minors. It provided, that a judgment rendered against 
a minor may be rescinded, if such minor show either that his case has not been 
well defended, or that he has been aggrieved by such judgment. But this arti- 
cle was amended by the Statute of 1826, which declared that “it shall not be 
taken or construed to imply the nullity of a judgment where a minor has been 
regularly represented in a suit according to law.” 

Applying these provisions of the Code.of Practice, as now amended, to the 
case before us, we find in them no authority to annul this judgment, by reason 
of such informalities as occurred in this case, in which the minor was regularly 
represented. If remediable at all, they were remediable by appeal. ; 

The plaintiff relies on the case of Harty v. Harty, 8 New Series, 518, in 
which an adjudication to the surviving spouse was annulled, on the ground that 
the formality of taking an oath by the members of the family meeting did not 
appear to have been observed. But this case arose before the amendatory Act 
of 1826. 


We have already noticed the absence of any charge of fraud or lesion, or 
other matter that would make it against good conscience to maintain the judg- 
ment, and which could bring the case within those equitable principles, which 
it has been said exist, and may be enforced by courts independently of the 


textual provisions of the Code. 

With regard to the special mortgage, we think it sufficient to say, that it is 

not alleged that the property so mortgaged is an inadequate security, nor that 
the mortgage is not valid against the mortgagor and third persons; and there 
is, therefore, no equitable reason to set it aside. The object of a family meet- 
ing, and a judicial order in such case, is to protect the minor. When the mi- 
nor comes of age, (which is the plaintiff’s case,) and has capacity to judge for 
himself whether the mortgage security is ample, he ought not to be heard in 
the prayer to burden the property of his parent with a general mortgage, when 
the existing mortgage is ample, simply because the preliminary steps in family 
meeting may have been irregular. Upon this ground alone then, independent- 
ly of any other consideration, the judgment authorizing the substitution of 
the special mortgage, ought not to be disturbed. 
- With regard to the proposition of the appellant, that the will of his wife 
vested in him, immediately at her death, a complete title to all the estate of 
of his wife, subject only to the condition that he should pay for it at a reason- 
able estimate, we are inclined to consider it untenable ; but we think the ques- 
tion arising under her will, and the application of the Act of 1844, to the rights 
of these parties, will be more properly considered in the controversy now pend- 
ing upon the settlement of Ferrier’s accounts, and which has not yet reached 
this court. A reservation will accordingly be made in our decree. 

It is therefore decreed, that the judgment of the District Court be reversed. 
It is further decreed, that the judgment of adjudication in the petition men- 
tioned, rendered by the District Judge sitting for the parish of Point Coupée, 
and signed on the 25th of March, 1850, conferred no title upon the said Aw- 
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(quite Ferrier, eave only for the’ share’ of his deceased wife, Delpiing 5 Porghe, 


in the community property described as such in the inventory made by Samuel 
Bush, notary public, under date of 21st June, 1849, whereof a copy is of record 
in this suit. : j 

It is further decreed, that there be judgment in favor of the defendant upon 
so much of the petition as demands the nullity of a judgment rendered by said 
District Judge, on the 8th day of June, 1850, authorizing the substitution by 
said Auguste Ferrier, of a special in lieu of a general mortgage, of which judg- 
ment a copy is of record in this cause. 

It is further decreed, that the costs of this suit in the court below, be paid 
by defendant, Auguste Ferrier, and that the costs of the appeal be paid by 
the plaintiff. 

It is further decreed, that the present judgment is made without prejudice 
as to any question arising, or rights acquired under the will of Delphine 
Porche, or the Statute of 25th March, 1844, entitled, an Act relative to com- 


munity property. 





Rosert Murrny v. Tue Porice Jury (Right Bank) et als. 


Plaintiff leased from Municipality No. One “the privilege of the ferry front of Municipality No, 
One.” Held: if this be an exclusive privilege at all, it is only so as regards the landing on the 
left side of the river—for the opposite bank was no part of the front of Municipality No. One, as 
defined in the first section of its Act of incorporation, 


PPEAL from the Second District Court of New Orleans, Lea, J. 
W. E. Murphy, for plaintiff and appellant : 


The ordinance of the Second Municipality establishing said ferry, fixes her 
landing on the other side at ‘‘a point opposite her place of starting,” the defen- 
dants had no right to change the same, and that said ferry should make that 
landing to a point at right angles to the Levee, and perpendicular to and oppo- 
site the street from which it starts. Municipality No. 2 v. Municipality No. 1, 
17 La., 576. All of which has been recognized and acquiesced in, by the 
defendants, as appears by the ordinance of said Police Jury, of July 6th, 1846, 
(p. 22,) which was in force when the other defendants acquired their ferry 
privileges. 

A concurrent power in two distinct corporations to regulate the same thing 
is inconsistent in principle and impracticable in action. McCollogh v. The 
State of Maryland, 4 Wheaton, 487. That to conclude, that the State law 
conferred concurrent power on two independent corporations to regulate and 
control the same thing, to pull down what one had a right to build up, to des- 
troy what the other had a right to establish and preserve, would be to conclude 
an absurdity. In the words of Justice McLean in the case of Smith v. Turner, 
7 Howard, 399: ‘A concurrent power in two distinct sovereignties, [Corpor- 
_ ations] to regulate the same thing, is as inconsistent in principle as it is imprac- 
ticable in action. It involves a moral and physical impossibility. A joint ac- 
tion is not supposed, and two independant wills cannot do the same thing. 
The action of one, unless there be an arrangement, must necessarily p 
a onion of the other, and that which is first, being competent, must establish. 

e 


John Culbertson, and Durant & Hornor, for defendant. 

Bucuanan, J. The demand of plaintiff for damages for a trespass and tort, 
is based entirely upon the assumption that the Act of 1836 to divide the city 
into municipalities, section 18, conferred upon each of the municipalities, the 
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“exclusive” right to establish ferries across the Mississippi river, in front of 
thi® city, and to regulate the same. The words of the Act do not bear this 
construction. They are, “the City Council of each municipality of the city of 
New Orleans, shall have power to establish as many ferries across the Missis- 
sippi river as the convenience of the people may make necessary, and to regu- 
late the same.” 

It is true, the Legislature of the State by an Act passed in 1827, (p. 20,) 
had granted to certain individuals the exclusive privilege of a ferry in front of 
the city and its suburbs, for the space of five years. And in 1833, (p. 147,) 
the State granted to certain other individuals, a like exclusive privilege for ten 
years. But those privileges both ran out before the plaintiff acquired any 
rights in the premises. He does not claim under those exclusive grants from 
the State, but under a lease from Municipality No. One, of “the privilege of 
the ferry front of Municipality No. One.” If this be an exclusive privilege at 
all, it is only so as regards the landing on the left side of the river, for the 
opposite bank was no part of the “front of Municipality No. One,” as defined 
in the first section of its Act of incorporation. Acts of 1836, pages 28 and 29. 

The Police Jury of the right bank of the river, had the right to regulate the 
ferry landings on that bank, which is a matter of police; and their ordinance 
of 1846, cannot be properly regarded as a contract between them and the 
plaintiff, which vested a right that could not afterwards be modified without 
his consent. If indeed, the Police Jury had deprived plaintiff of access to the 
right bank of the river, by prohibiting his landing on that side, or embarrass- 
ing him in landing to such an extent as would have been a prohibition to land 
his boats, then this would justly have been considered a violation of the legal 
rights of the plaintiff under his lease from the Municipality No. One; for it 
seems essential to a ferry, that there should be a landing on both sides of a 
river or stream. But such a state of facts is not at all presented by the plead- 
ings, evidence or argument, in this cause. 

Judgment affirmed, with costs in both courta, 





Tuomas Powe. v. J. A. Graves. 


A partner, who, on the dissolution and settlement of the partnership affairs, gives to his co-part- 
ner a note for the balance found against him, may, when sued on the note by the partner, impeach 
its validity for fraud, without resorting to a direct action to annul the contract of dissolution. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Price & Denegre, for plantiff. Rand & Hanly, for defendant and appel- 
lant. 

Suet, C. J. The defendant being sued upon his bill of exchange given 
by him to the plaintiff, pleaded that the bill was given in the settlement of a 
partnership which had existed between them; and that he was induced to 
make said settlement upon the faith of representations untruly and fraudu- 
lently made by the plaintiff. The answer sets forth the circumstances consti- 
tuting the fraud, and, if its allegations be taken as true, exhibits a case of 
fraud entitling the defendant to resist payment of the bill. 

At the trial, the defendant offered witnesses and certain books of account, 
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by the plaintiff, and it was excluded by the court, on the ground “that it eras 
necessary to bring a direct action to annul said contract of dissolution and set- 
tlement, and said bill of exchange.” 

We think the court erred. The bill being in the hands of the original holder, 
and the defendant being sued upon the bill, had a right to impeach its validity 
for frand practiced by the plaintiff in obtaining it from him under the circum- 
stances in the answer stated. The doctrine that the drawer of a bill or maker 
of a note in such case, must resort to an action of nullity, and cannot defend 
himself in a suit upon the bill or note, is unsupported by authority, and incon- 
sistent with well settled practice. 

It is proper to observe that in the written agreement for dissolution, signed 
by the plaintiff, it does not appear that the bill of exchange was given merely 
for the price of certain property therein conveyed by the plaintiff to the defen- 
dant. No separate and specific price for that property is therein stated. His 
conveyance is cumulated with other matter as the consideration of the bill, 
to-wit: “the contract of dissolution, is a phrase embracing all the stipulations 
of the written agreement; and in the closing clause, is the following language : 
“Upon the payment of said bill of exchange and one-half said policy as before 
stated, should the same be lost, this is considered and intended by me to be 
his, said Graves’ receipt, in full of all debts, dues and demands of every char- 
acter whether copartnery or individual.” It is proper to add, that the petition 
admits the bill originated in a settlement of the partnership affairs. 

If upon a new trial, the defendant should succeed in showing there was fraud 
practiced upon him in the matter of the bill and the settlement, we think he 
should be relieved not only as to the bill, but as to the settlement, and a new 
settlement ordered. The answer not only resists the bill on the ground of - 
fraud, but contains substantially a reconventional demand for the annulling of 
the partnership settlement, and an order that a settlement be made de novo; 
and no objection was raised by the exception to the form of the answer or any 
want of detail in its specifications. If an exception had been taken on that 
score, the question, so far as the prayer for annulling the settlement and order- 
ing another is concerned, might present a different aspect. 

In conclusion, we will briefly notice a point presented on the motion for a new 
trial below and in argument here. We do not think the plaintiff’s liability to 
account to defendant fer certain items mentioned in the contract of dissolution 
and settlement should prevent an independent recovery on the bill of exchange, 
if the defence of fraud be not made out by proof. Those items involve unli- 
quidated claims in defendant’s favor dependent on subsequent contingencies, 
and which he’can prosecute by suit for an account. But the bill of exchange 
is a liquidated and unconditional obligation, and we think its payment was*not 
intended by the parties to be dependent upon the other open items. 

Judgment reversed and cause remanded for new trial, plaintiff to pay costs 


of appeal. 





Fanny Tayior v. J. P. Freret, Sheriff et al. 


A. furnished and occupied a room in the house in which B. the lessee, resided. A. sold his furniture 
to B., who did not remove it from the house. Held: the delivery was, in contemplation of law, 
complete, notwithstanding the furniture remained in the same house. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Price, for plaintiff. Durant & Hornor, for defendant and appellant. 

Campse.t, J. The defendant, Fonda, having obtained a judgment against 
James Garland, issued execution thereon, and on the 10th December, 1851, 
seized a lot of furniture in a house in St. John street, as the property of his 
debtor. 

Plaintiff claiming the property as her own, under an act of sale sous seing 
privé, from W. R. Rogers, dated December 5, 1851, enjoined the execution. 

The defendant in his answer to the injunction, avers that the property in 
fact, belongs to his debtor, Garland ; that if plaintiff has possession of it, that 
such possession was acquired by the fraudulent and simulated contrivances of 
herself, her pretended vendor and Garland, to conceal it from the pursuit of 
his creditors, and that the transfer relied on is a simulation, and gives neither 
title or possession. 

It is clearly shown that Garland purchased the furniture in 1851, but at 
what precise time does not appear. It is further shown that after the purchase, 
he placed it in the house in which it was seized, where his kept mistress then 
resided, and which house was leased by Rogers, who also resided there. The 
house appears to have been a brothel, and Fanny Taylor, who seems to have 
been the proprietor of it since December 1, 1851, then resided there. 

Plaintiff claims title as has been seen, from Rogers, who she alleges pur- 
chased from Garland, and in support of her pretension, has exhibited two acts 
of sale, under private signature, one from Gurland to Rogers, dated May Ist 
1851; the other from Rogers to herself, dated December 5, 1851. 

The chief question for our consideration is, “ was the sale from Garland to 
Rogers, real?” The record contains no positive evidence of the payment of 
the price, except the acknowledgment of its receipt in the act of sale; yet 
facts are proven, which, notwithstanding the suspicious circumstances that sur- 
round these transactions, bring us to the conclusion that the sale was real, and 
made at the time of its date. 

J. B. Hubbard, a dealer in furniture, testifies that in May or June, 1851, 
Rogers offered to sell him this furniture. James H. Jones, of the firm of Flint 
& Jones, from whom Garland purchased the furniture, deposes that sometime 
before Garland failed, Rogers called on him and asked if the firm had any 
claims on the furniture which they had sold to Garland. 

R. KE. Bonham, who lived with Rogers, states that he saw the bill of sale 
from Garland to Rogers, he thinks in June or July, 1851, but knows that at 
that time Rogers had possession of the keys and paid the rent of the house in 
which it was placed. 

E. W. Ivens, states that knowing that Rogers had endorsed notes for Garland, 
he advised him to do so no more, but secure himself, and that shortly after- 
wards Rogers exhibited the bill of sale. This was before either Rogers or Gar- 
_ land went to the north, which was in July. 





We are of opinion too, though the furniture remained in the same house = 
after the sale, that a delivery was made, in contemplation of law. Rogers was 
lessee of the house, and resided in it. Garland and his kept mistress likewise 2 
occupied it. After Garland’s departure for New York in July, it was occupied 
by Smith, the agent of Rogers. 

It is in evidence, that the plantiff has been the occupant of the house in St. 

John street since the Ist December—that a short time before that date, she 
made large purchases of additional furniture, and that on the 5th of that month, . 
she purchased from Rogers the furniture by him acquired from Garland, and 
was in possession of it at the time of the seizure complained of. 

We concur in the conclusion to which the District Judge arrived, and there- 
fore decree that the judgment by him rendered in favor of the plaintiff, be 
affirmed with costs in both courts. 


’ 
L. Mrmavpon v. Benzamin. Poypras pe LAtanpe et al. 


The proviso to the Act of 8d March, 1811, declares that until the final decision of Congress thereon, 
no tract of land shall be offered for sale, the claim to which has been in due time and according to 
law presented to the Recorder of land titles in the District of Louisiana. A claim to the land in 
controversy was made in 1836, and prosecuted until 1844, when patents issued. The plaintiff’s 
elaim rested on entries made in 1889. Held: That under the proviso of the Act of 8d March, 1811, 
no entry of the land could be made, a claim for it being then pending. And by the Cowrt—The 
entries made in 1839, in which the floating claims of the plaintiff originated were in violation of 
law—null and void. And as floating claims are liable to the same disabilities as the original pre- 
emptions from which they are derived, the nullity extends to them. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
J. & J. Henderson, for plaintiff and appellant. Janin & Taylor and Ben- 
jamin & Micou, for defendant. 

Campset, J. The plaintiff acquired from the United States lands in the 
rear of the defendant's plantation, and holds as his title to them, seven patent 
certificates given for floating claims, originating in entries made within the limits 
of the Houma claim ata distance of more than a league and a half from the 
front and bearing date 1st April, 1839. 

The defendants also claim title to those Jands by purchase from the United 
States, under various Acts of Congress, authorizing the proprietors of lands front- 
ing on water courses to enter, in the rear, as much land as they owned in front. 

With the consent of the plaintiff, the land was sold at public auction by the 
defendants, in whose possession it was; and in compliance with the agreement 
entered into between them, he claims in this suit the proceeds of the sale. 
There was judgment against him, and he appealed. 

The agreement entered into is, that the plaintiff shall sue for the proceeds of 
the sale, and that if the court is of opinion that he has the better title, he shall 
recover, &c.- He is therefore bound to show a good title. 

The contradictory opinions entertained at different times by the officers of 
of the Land Department, in relation to the Houma claim, has occasioned much 
embarrassment to the courts. In the case of Foly v. Harrison, 5 A., 90, the 
late court recognized the weight which those opinions ought to have withthe = 
judiciary, but inasmuch as the decisions of the Department upon the Houma =~ ; 
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grant, so far as they affected the claims under consideration in that suit, were anseoen a 
in direct conflict with each other, the court was compelled to elect between Lasse nr A 
them, and in so doing, held that the action of Congress in 1814 was final on the 
whole claim, and satisfied the proviso of the Act of March 38, 1811, which is, 
that, until the final decision of Congress thereon, no tract of land shall be offered 
for sale, the claim to which has been in due time, and according to law, pre- 
sented to the Recorder of land titles in the District of Louisiana, etc. 

The Houma claim filed for confirmation with the board of commissioners, ex- 
tended from the Mississippi to the river Amite, and embraced several hundred 
thousand acres of land. It was confirmed by the board of commissioners, and 
also by the Act of Congress 12th April, 1814, which limited it to the number of 
acres contained in one league square. See Story’s Laws of United States, vol. 
2, p. 1410, ch. 111. 

In 1829, Mr. Graham, then Commissioner of the General Land Office, ordered 
the claim to be surveyed, with a depth of one and a half leagues, thus giving 
the claimant the quantity of land contained in a league square, and at the same 
time instructed the Register and Receiver at New Orleans to treat all beyond 
that depth as public land, subject to settlement and entry. The land was ac- 
cordingly surveyed, and a vast number of settlements were soon made in the 
rear of the survey, without objection from the owners of the Houma claim, who 
appear to have acquiesced in the decision of Mr. Graham, that those lands were 
subject to sale and entry, until 1836. 

As the case was presented in Foly v. Harrison, Congress had acted upon the 
claim, and virtually limited it to the quantity of land contained in a league 
square. The Commissioner of the Land Office had determined that its decision 
was final, and satisfied the proviso of the Act of 1811; that until the final action 
of Congress thereon, no tract of land should be offered for sale, the claim for 
which had been presented in due time and according to law. He had instructed 
the Register and Receiver that the unconfirmed part of the claim was no longer 
protected against sale or entry by that proviso, and the holder of the Houma 
grant had remained inactive, and had not renewed his claim to the back land 
until 1836, after the entry upon which the floating claims held by defendant in 
that suit had been obtained. 

In view of the facts of the case, and considering that the entries under which 
the defendant held had been made before the claim under the Houma grant had 
been renewed, the court deemed the construction put by Mr. Graham upon the 
Acts of 1811 and 1814 consistent with the rules of law, and held that the en- 
tries were not originally made in violation of law, and that the ex parte order of 
a subsequent Commissioner of the General Land Office, was not a judgment 
binding upon the defendant, and had been issued unadvisedly. From the re- 
mark of the court, that the administrative decisions of the Government and its 
officers against a claim to land was nothing more than a refusal to recognize it, 
and did not prevent the claimant from renewing his demand at any subsequent 
time, it would seem to have been anticipated that cases might arise of entries 
made after the claim to the back lands of the Houma grant had been renewed. 

The claim was renewed in this case in 1836, after Mr. Graham went out of 
office, and, upon the renewal, Commissioner Brown, who succeeded him, directed 
the Register and Receiver at New Orleans to withhold from sale all the lands 
within the claimed limits of the grant. After this new claim and the change of 
instructions consequent upon it, we are of opinion that the land covered by the 
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ral, as the claim was: afterwards prosecuted until 1844, when patents issued for it, 
the entries made in 1839, in which the floating claims of the plaintiff originated, — 
were in violation of law, null and void. And, as floating claims are liable to the 
same disabilities as the original pre-emptions from which they are derived, the 
nullity extends to them, and the plaintiff is without title. 

He evidently was of the same opinion when he sent testimony to the General 
Land Office to prove the illegality of the entries, and claimed back the price he 
had paid. The Secretary of the Treasury, finding this evidence satisfactory, 
acted upon it, acceded to the plaintiff’s demand and referred the papers to the 
First Auditor of the Treasury for settlement. What further steps have since 
been taken, the record does not show. 

But it is urged that it was held in the case of Foly v. Harrison, that the can- 
celing the entries made on the Houma grant was not binding upon anybody, 
and that the Commissioner had no authority to make such a decree. 

This proposition is, we think, laid down too broadly. The United States do 
not part with their title until the patent issues; and until then, or until private 
rights become vested, it is not precluded from canceling an entry improperly 
made. It is to be observed, however that the cases differ widely. In that, the 
claimis had been canceled ex parte ; in this the title was annulled, not only con- 
tradictorily with the plaintiff, but at his request, and upon satisfactory evidence 
adduced by him, that the original entry was unlawful. A decision made under 
such circumstances, if not a judgment, may at least be regarded in the light or 
nature of an agreement, which fixes, the rights of the parties to the land, unless 
it was entered into in error on the part of the plaintiff, which we have already 
shown was not the case. 

In the case of Bossier v. Metoyer, 5 Martin R., 680, the title under which the 
plaintiff pretended to claim, had been taken by him from a bundle of papers in 
the office of the Commandante, labeled “ Requétes des ‘concessions de terres 
reunies au domaine.” It was objected that the fact of the surrender of the re- 
quéte was not sufficient to destroy the written title of the plaintiff, and that 
nothing short of a written declaration from him, that it was his intention to 
abandon the land, could do away his grant. But the court held that the sur- 
render of the only existing evidence of an inchoate and conditional title into the 
hands of the officer from whom it had been obtained, implied an abandonment 
of the inchoate right. In this case, there was a written declaration of the plain- 
tiff that he intended to abandon his inchoate right, and the evidence which en- 
titled him to do so, was furnished by himself. 

We have dealt with the facts of this case as the counsel have done in their 
briefs, considering the acts of the Land Department with reference to the Hou- 
ma claim, as part of the history of the country; but our decision must have 
been the same if we had confined ourselves to the evidence in the record. It 
shows that the entries upon which the floating claims issued; were within the 
claimed limits of the Houma grant, and that they were canceled on the appli- 
cation of the plaintiff; and it does not contain the decision and acts of Mr. Gra- 
ham upon which the céurt based its interpretation of the Acts of 1811 and 1814 
in the suit of Foly v. Harrison. 

Without inquiring into the title of the defendants, we are of opinion that the 
plaintiff has failed to make out his case, and that the judgment must. be af- 
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@Vhere cars pass their usual stopping place, and to avoid being carried beyond his destination, a pas- 
senger, when they are in motion, jumps out, and in doing so sustains an injury, he cannot recover. 
Such an act of imprudence relieves the Company. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Ogden & B. C. Elliott, for plaintiffs. Benjamin, Bradford & Finney, for 
defendants and appellants. 

Campsett, J. (Sumett, C. J., and Bucnanay, J,, dissenting.) This suit was 
instituted by the plaintiff on behalf of his daughter, to recover damages for 
injuries to her person, resulting, as is alleged, from the negligence and miscon- 
duct of the servants of the company. The verdict of the jury was in favor of 
plaintiff, assessing the damages at $7000. 

Upon the facts proved, the counsel for the defendants asked the court to 
charge the jury as follows: 

1. That the jury cannot find a verdict for the plaintiff unless they are con- 
vinced from the evidence before them that the plaintiff’s daughter was injured 
by some fault or negligence on the part of defendants or their servants. 

2. That if the jury believe, from the evidence before them, that the accident 
was caused either wholly or partially by the imprudence of the plaintiff’s daugh- 
ter, or that if she had acted with ordinary care or prudence, she would not have 
been injured, then the jury must find for the defendants, although they believe 
that the accident was partly the result of the fault or neglect of the defendants 
or their servants. 

8. That it is the duty of the jury to examine the evidence in order to ascer- 
tain whether the plaintiff's daughter committed any fault or imprudence which 
contributed to the accident; and if they find that such fault or impradence ex- 
isted on her part, they must find for defendants. 

4, That evenif the jury believe from the evidence before them that the cars 
were in the habit of stopping regularly at the place where the accident occur- 
red, and that the cars did not on this occasion make the usual stop, still, if the 
daughter of the plaintiff imprudently jumped down while the cars were in mo- 
tion, the plaintiff cannot recover. 

The court charged the jury in accordance with the first, second and third 
points submitted on behalf of the defendants, with the following modifications : 

“ The plaintiff cannot recover damages for the accident if that accident should 
appear to the jury, under the evidence, attributable to the imprudence of the 
plaintiff’s daughter; but that this charge may not be misunderstood by the 
jury, it is deemed proper to state the following hypothetical case: If the jury 





should find it proved that the railroad train did not stop ata place where it a 
77 was in the habit of stopping, and that a passenger, bound to that place jumped y 7 Be 
1 out rather than be carried beyond his destination, said jumping out, although 2a 
probably imprudent, would not absolve the railroad company from damages in . 


case he should be hurt, because the accident would be the result of the fault or 
negligence of the servants of the company in not stopping the train. 

“ Again, the court in its charge to the jury reviewed the various decisions 
quoted in argument relating to steamboat collisions, and to railroad accidents, 


E fetes (hata Molinction: wae to bo-tahen. botwesn:tes See alse’ 
mon Meee tak he Ech citceercrontronte tender acne ; 
in the one case, and of a railroad train and an individual in the other case.” 

In the refusal of the court to charge as requested, and also to the charge 
actually given, the defendants excepted. 

The exception we think well taken /it the daughter of plaintiff voluntarily, 
jumped from the cars when in motio#, even though it was the constant habit of 

* the company to stop at that place, the leap not being made to avoid an immi- 
nent impending peril, produced by the misconduct of defendants, but to avoid 
being carried beyond her destination, she was herself guilty of such imprudence 
as relieves the company from the consequences of the want of caution on the 
part of their servants; for in such a case the accideut may be attributed to the 
fault of both parties, which would destroy plaintiff's right to recover. See 
FPleytus v. Pontchartrain Railroad Company, 17 La., 840 ; Lesseps v. same, 
18 La., 361. 

en though there be fault on the part of the defendant, it has been held 
that plaintiff cannot recover, if the injury could have been avoided by the exer- 
cise of ordinary caution; a fortiori, then, can he not recover if by his impru- 
dence, negligence or fault he has contributed to bringabout the injury. 8 Mee- 
son & Wellsby, 242. 
case of Aspell v. Pennsylvania Railroad Company recently decided in 
the Supreme Court of Pennsylvania, is in most respects similar to this. As 
reported in the journals of the day,* it is as follows: 

“The plaintiff was a messenger in the defendant’s cars from Philadelphia to 
Morgan’ scorner. The train should have stopped at the latter place, but some 
defect in the bell-rope prevented the conductor from making the proper signal 
to the engineer, who therefore went past, though at a speed somewhat slack- 
ened on account of the switches which were there to be crossed. The plaintiff, 
seeing himself about to be carried on, jumped from the platform of the car, and 
was seriously hurt in the foot. He brought this action, and the jury, with the 
approbation of the court below, gave him fifteen hundred dollars in damages. 
On the appeal, Chief Justice Black, delivering the opinion of the Supreme Court, 
said : 

—~ “The remark that life and death should not be weighed against time is true, 
and the plaintiff should have thought of it when he set his own life on the 
hazard of such a leap for the sake of getting to the ground a few seconds earlier. 
Locomotives are not the only things that may go off too fast, and railroad acci- 
dents are not always produced by the misconduct of agents. A large portion 
of them is caused by the klessness of passengers. This is a great evil, 
which we would not willifgly encourage by allowing a premium on it to be ex- 
torted from companies. However bad the behavior of those companies may 
sometimes be, it would not be corrected by making them pay for faults not their 

\ own. 

“The Court should have instructed the jury that the ovidesiee, taken alto- 
gether, or even excluding that for the defence, left the plaintiff without the 
shade of a case. 

“Nissdieagment reversed and ven. fa. de. nov. awarded.” 

Being of opinion that the instructions asked for by defendant should have 
been given, and that so much of the charge as is embraced in the hypothetical 
case put by the Judge, is erroneous and calculated to mislead the jury, it is 
ordered that the judgment appealed from be reversed, and this case remanded 


*From Nationa! Intelligencer, May 25th, 1954, Vol 55, No. 8025. 
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for new trial, with directions to the District Judge to charge the jury as 





requested by defendants’ counsel and in conformity with* the principles herein Camonor RR, 


set forth. The costs of appeal to be paid by plaintiff. 

Bucaanay, J., dissented. 

Stuwett, 0. J., dissenting.) I concur in the opinion of Mr. Justice Campbell 
as to the erroneousness of a portion of the charge to the jury. 

I do not think, however, the cause should be remanded. I think the unfor- 
tunate accident was attributable to the imprudence of the plaintiff. 

It is proper to observe that the plaintiff has not sustained the allegations of 
the petition, that she informed the conductor of the cars that it was her purpose 
to go to Greenville and there get out. T also deduce from the testimony that 
Greenville was an occasional but not regular and uniform stopping place. 

My conclusion that a case of liability is not made out is formed upon a careful 
perusal of the evidence ; and when such is the case, I think a cause should not 
be remanded. 





Patrick Warp, for the use, &., &., v. J. A. S. Aoxkten and Wife. 


A plea of paymert which makes no reference to the date and manner of payment, but which states 
that at the request of plaintiff the several sums were paid to the persons named, who were hands 
in his employment, is sufficiently explicit to authorize the reception of proof to sustain the plea. 


PPEAL from the District Court of West Feliciana, Sterling, J. 
Ratliff & Wickliffe, for plaintiff. Brewer, Collins, Phillips and John R. 
Grymes, for defendant and appellant. 

Campsett, J. (Voorutes, J., absent.) This suit was instituted for the sum 
of $17,248 60, or thereabouts, alleged to be due by the defendants, for work 
and labor performed by plaintiff in erecting an extension levee on the plantation 
of defendants, during the years of 1851-2, and for provisions, cooking utensils, 
tools, etc., sold them for the use of their plantation 31st January and 1st Feb- 
ruary, 1852. 

The defendants admit that they entered into a contract with O’Shannessey & 
Daly for the construction of a levee, and that the work was performed, but aver 
that all the work done for them and all the materials received by them from 
those engaged in constructing the levee, have been fully paid for. 

In a supplemental answer, the payments relied on are set forth. 

The case was tried by a jury, who rendered a verdict in favor of plaintiff for 
$7,674 46 for work and labor done on the levee, and for the sum of $893 on the 
account sued on, with interest from judicial demand. The court below approv- 
ing the verdict of the jury rendered judgment in conformity thereto, from 
which judgment this appeal has been prosecuted. 

We find in the record some twenty bills of exception, or more, taken to the 
rulings of the Judge on the trial, but deém it unnecessary to examine all of 
them, as the Judge appears generally to have decided correctly, and no princi- 
ple of law would be settled by such decisions, which is not familiar and of fre- 
quent application. 

In the 9th bill of exception, the question is presented whether or not, the 
evidence offered by defendants to establish payment was properly rejected. 

57 
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"SUPREME COURT OF LOUISIANA, 

It has been seen that in the original answer, payment was pleaded generally. 
In the amended answet, the names of the persons to whom the payments were 
made and the amounts paid, were specifically set forth, and in many instances 
the dates of such payments. A portion of them, however, (those referred to in 
the bill of exceptions No. 9) were stated in the answer without reference to the 
date of payment, though it was expressed that the several sums were paid at 
the request of plaintiff to the persons named, who were hands in his employ- 
ment. 

The District Judge being of opinion that the plea of payment was not suffi- 
ciently explicit as to dates and the manner of payment, rejected the evidence. 
We think that in coming to this conclusion, he construed too strictly the rule 
which requires that payment should be specially pleaded and with sufficient 
certainty to prevent surprise. We think that the allegations gave sufficient no- 
tice that defendants would prove payment of the amounts set forth, to the per- 
sons indicated. The verdict and judgment we think fully sustained by the evi- 
dence before the jury, but inasmuch as evidence of payments made, which if 
proved, would have further reduced the demand of plaintiff, was improperly 
rejected, the case must be remanded to enable defendants to offer such proof. 

We have taken the course of affirming the judgment with a qualification, be- 
cause the case was extremely complicated, occupying a great deal of time in 
the trial, and appears to have been very accurately considered by the jury. To 
make this verdict fruitless, would impose unnecessary expense upon the parties 
and would not promote the ends of justice. 

It is for these reasons, ordered, adjudged and deereed that the judgment of 
the District Court, in so far as it establishes the amount to which plaintiff is 
entitled on his respective claims, to wit: $14,470 96, and the credits to which 
defendants are entitled, by virtue of payments proved, to wit: the sam of 
$5,903, be affirmed, and that the case be remanded solely to ascertain to what 
further credits, if any, defendants are entitled by virtue of payments alleged by 
them, in their amended answer, to have been made, with instructions to the 
District Judge not to reject the evidence offered, under the amended answer, to 
establish the items contained in bill of exceptions No. 9, on the ground that the 
plea of payment is not sufficiently explicit as to dates and the manner of pay- 
mefft. 


It is further ordered that no execution shall be issued on this judgment, ex- 
cept for the sum of five thousand six hundred and fifty-nine dollars nineteen 
cents and interest at the rate of $57 per annufh from January 10, 1858, which 
is due, independently of the unascertained credits, until a final decision shall be 
rendered, ascertaining and establishing the amount, if any, actually due after 
allowing such additional payments as may be proved. The costs of this appeal 
to be paid by appellees. 

Rehearing refused. 




































































Mrs. Soruie Buisson v. 8S. D. MoNen. 


The reference to a plan in an act of sale makes the plan as much a part of the act as if appended 
to it. 


PPEAL from the District Court of the parish of Jefferson, Clarke, J. 
Redmond, for plaintiff and appellant. Roselius, for defendant. 

CampsELL, J. The defendant being the owner of a tract of land bounded 
by St. Mary, Felicity, Camp and Chesnut streets, caused a survey and figura- 
tive plan of it to be made by Hugh Grant, City Surveyor. The land as repre- 
sented on the plan, is divided into seventeen lots, numbered from one to seven- 
teen inclusive ; nine of which lots, front on St. Mary, and the remaining eight 
on Felicity street. Midway between St. Mary and Felicity street and parallel 
with them, is an alley ten feet wide, opening on Chesnut street; the lines of 
the alley on either side, representing the rear lines of the lots fronting respec- 
tively on St. Mary and Felicity streets. On* the space representing the alley is 
written “ Alley way of ten feet in common to all the lots” The plan is dated 
March 13, 1849, and signed by Hugh Grant, City Surveyor. By this plan, 
the defendant sold several of the lots fronting on Felicity street, making in the 
different acts of sale express reference to it, as deposited in the office of 7. &. 
Gilly, a Notary Public. One of these sales was made to Elkin, and the act, 
(which is dated July 16, 1849,) contains the following description of the lot: 
“A certain lot of ground situated in the city of Lafayette,” etc., “in the 
square bounded by Felicity, St. Mary and Camp streets, designated by the 
number sixteen, on a plan drawn by Hugh Grant, City Surveyor of Lafayette, 
dated the 13th March, 1849, and deposited in the office of 7. S. Gilly, a 
Notary Public, in this city, said lot measuring twenty-seven feet,” etc., “ front 
on Felicity street, etc., and twenty-seven feet, etc., on the rear line, fronting 
on an alley ten feet wide, for the common use of all the lots fronting on Feli- 
city street.” 

This lot, on the 7th January, 1850, was purchased from Elkin by plaintiff; 
the description and recitals of the deed being substantially the same as in the 
deed to Elkin. The alley is described in the reference to it, as “common to 
this and other lots fronting on Felicity street.” Similar recitals are found in 
other deeds of sale from McNeil of lots on Felicity street. The sales are all 
made with special reference to the plan of Grant, nor could the lots be identi- 
fied without consulting the plan. 

In April, 1851, defendant advertised for sale at auction, thé lots on St. Mary 
street, numbered from one to nine inclusive, and exhibited a plan resembling in 
all respects, the map of Grant, except that the space between Felicity street 
and the alley was not represented as divided into lots, nor were the words 
“ common to all the lots,” written between the lines representing the alley, its 
width alone being given. In the auctioneer’s advertisement, the lots are des- 
cribed as fronting on St. Mary street, and having on their rear line an alley of 
ten feet width, opening on Chesnut street. 

The sale of this property has been arrested by an injunction obtained at the 
suit of plaintiff, on the ground that there has been an appropriation of the 


A, 


“alley way for the benefit of the lots fronting on Felicity street, and that the 


intended sale will cause a loss of her exclusive right to the alley way in com- 
mon with the owner of the other lots fronting on Felicity street. 

Under these facts, which are perhaps stated with unnecessary particularity, 
the only question which arises is whether the proprietors of the lots fronting om 
Felicity street have acquired an exclusive right to the use of the alley, or 
whether the right of use is common to them and the proprietors of lots front- 
ing on St. Mary street. In other words, did the defendant, in establishing the 
alley, create a servitude in favor of the whole property,’ or only of that part of 
it fronting on Felicity street? 

The words, “for the common use of all the lots fronting on Felicity street,” 
though not necessarily exclusive, apparently, so limit the use, that, standing 
alone, we would be disposed to give to them the effect claimed by plaintiff; 
but when considered in connection with the surrounding transactions and par- 
ticularly in connection with the plat of Grant, which by the reference made to 
it, becomes as much a part of the act of sale as if appended to it; we cannot 
doubt but that the intention of defendant in laying out the alley was that the 
proprietors of all the lots, whether on Felicity or St. Mary street should equally 
enjoy and use it. This interpretation is consistent with what may be supposed 
was the object of the parties, and gives effect to every clause of the act. 

That the plat produced in court is the plat referred to in the various acts of 
sale, has been satisfactorily proved; for although it seems that an ineffectual 
search was made for it in the office of the Notary before the institution of the 
suit, it was produced in court by the Notary with whom it was deposited on 
the day first fixed for the trial, and was some weeks afterwards, on the morning 
of the trial, taken from his office and brought into court, the Notary being then 
absent from the city. The plat was properly received in evidence and the 
words “in common to all the lots,” between the lines which represent the alley 
are conclusive that the dedication was not for the exclusive use of the lots 
fronting on Felicity street, but that it was intended equally for the benefit of 
those fronting on St. Mary street. 

Judgment affirmed. 

Rehearing refused. 





. Mounicreatity Numer Two, Praying for the Opening of Benton Street, v. 
Mavunset Wuire.and others. 


Both the exercise of the right of eminent domain and the powers of taxation are limited under the 
Constitution, and there does not exist either in the Législature or in any of the subdivisions of 
sovereignty, a power of apportioning taxation for public purposes, whether of a general or of local 
character, except on the principal of equality and uniformity. 

The Act of March 30th, 1882, which authorizes the Mayor and Council of the city of New Orleans to 
open any street in the city of New Orleans, and directs that the owners of all the lots adjacent to 
and fronting the part of the street to be opened, shall be assessed for their respective portions of 
the benefit derived from the improvement; and the Act of 1847, which provides that the owners 
of all property which may be benefited by laying out, opening and improving streets in confor- 
mity with existing laws, shall be bound to the municipality that has caused such improvements to 
be made, and within the limits of which such property is situated, for the amount of their propor- 
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There is no other mode of apportioning a tax for such improvements which will be equal and 


uniform, but that of an ad valorem tax on all property holders within the district, or by paying Ware, 
expenses out of the funds derived from general taxation. ‘ 


While the Constitution of 1845 was in force, the Act of the Legislature of 1832, declaring that the 
owners of all the lots adjacent to and fronting the part of the street, opened under its provisions, 
should be assessed for the respective portions of benefit derived from the improvement, was ad- 
judged constitutional. Articles 105 and 128 of the present Constitution, were taken literally from 
the Constitution of 1845; it must be presumed that the framers of the présent Constitution were 
aware of the construction they had received from the Supreme Court, and intended, in the new 
Constitution, they should have the same meaning and effect. The constitutionality of the Act of 
1882 should therefore be maintained. Slidell, C. J., dissenting, with whom concurred Campbell, J. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
J. R. Wolfe, for plaintiffs. Benjamin & Micou, for opponents and appel- 
lants. H. H. Strawbridge, for J. F. Wheeler, opponent and appellant. 

Ocpen, J. The questions involved in this case concern the constitutional 
rights and powers of a co-ordinate branch of the government, and have under- 
gone the most maturadeliberation of the court. The appellants, as owners of 
property contiguous to Benton street, which has been recently opened by the 
authority of an ordinance of the municipality, resist the payment of the amounts 
for which they have been respectively assessed for their properties, of benefit 
derived from this public improvement, on the ground that the several Acts of 
the Legislature, by which the whole burthen of paying the costs incurred for 
such improvements is imposed on the owners of property contiguous to the 
newly opened street, are repugnant to the Constitution, and therefore void. 
The two provisions of the Constitution which it is contended are violated by 
those Acts of the Legislature, are: First, the Article 105, which declares “ no 
ex post facto law, nor any law impairing the obligation of contracts, shall be 
passed, nor vested rights be divested, unless for purposes of public utility, and 
and for adequate compensation previously made.”” Second, Article 123, which 
declares, “ Taxation shall be equal and uniform throughout the State ; all pro- 
perty on which taxes may be levied in this State, shall be taxed in proportion 
to its value, to be ascertained as directed by law. No one species of property 
shall be taxed higher than another species of property of equal value, on which 
taxes shall be levied; the Legislature shall have power to levy an income tax 
and to tax all persons pursuing any occupation, trade, or profession.” The 
Acts of the Legislature, said to be in opposition to these provisions of the Con- 
stitution, are the Acts approved March 30th, 1832, and 8d of May, 1847. By 
the first of these Acts, it is provided, that whenever, on the petition of such 
portion of the owners of property in the neighborhood, where any improve- 
ment of any street or public place is desired, as to the Mayor and Council of 
the city of New Orleans shall appear sufficient, and when the Mayor and Coun- 
cil shall deem such improvement necessary or highly useful, and also when- 
ever it shall, in the opinion of the city council, be necessary or desirable for 
the public convenience or health, to lay out, form, and open any street or pub- 
lic place in any part of the city, they shall have the power to cause such street 
to be opened, widened or improved, and that the lots, buildings and improve- 
ments, whether of individuals or corporations, shall be taken, removed, and 
applied to that purpose, and compensation made to such owners for any loss 
or damage, exceeding the benefit and advantage derived to them from the im- 
provement. The Act provides for the appointment of commissioners of esti- 
mate and assessment, and Jirects that the owners of all the lots adjacent to 
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and fronting the part of the street so opened, shall be assessed for their respec- 
tive portions of the benefit derived from the improvement. The subsequent 
Act of 1847, provides that the owners of all property which may be benefited 
by laying out, opening and improving streets, in conformity with existing laws, 
shall be bound to the municipality that has caused such improvements to be 
made, and within the limits of which such property is situated, for the amount 
of their proportion of the benefit, when ascertained and finally determined. 

In the case of the opening of Roffignac street, 7 Annual, the question arose 
under the Act of 1832, what precise meaning should be affixed to the expres- 
sions used in the statute limiting the assessment to the lots “ adjacent to and 
fronting the street so opened.” The court held, that the word adjacent was 
synonymous with contiguous, but that no property could be subject to assess- 
ment at a greater distance from the space taken for the public use, than the 
front line of a lot of sixty-five feet. The court say, in that case, “ we have 
fixed upon the distance of sixty-five feet, because that dimension is the largest 
front of what may be denominated a full lot in New Orleans, and is as just a 
standard as we can think of.” The appellants are owners of lots which are 
not so situated as to fall within the rule laid down by the court in that case as 
rendering them liable to be assessed ; but under the provisions of the Act of 
1847, it having been ascertained and determined that they are benefited by 
the opening of the street, they are liable for the assessment and would be lia- 
ble, no matter how distant their property may be from the newly opened street, 
if the Acts of the Legislature in question are to be deemed and held constitu- 
tional and valid. 

In the case referred to, of the opening of Roffignac street, the constitution- 


ality of the Act of the Legislature of 1832 was drawn in question, and the pre- _ 


sent Chief Justice of this court did not concur in the opinion of the majority 
of the court, but referred to the dissenting opinion delivered by him in the case 
of the opening of Euphrosyne street. In the views expressed by him in that 
case, we fully concur. The question, however, was then confined to the ex- 
propriation of the ground taken for the new street, and the dissenting opinion 
proceeded no further than a denial of the right claimed under the Act of the 
Legislature to take the property of an individual for the public use, and pay 
him for it in the real or supposed benefit done to his other property, instead of 
inmoney. We are now called on to decide, whether it is not equally a violation 
of the Constitution to compel individual proprietors determined on by the com- 
missioners, as those most benefited by the improvement, to bear the whole 
burden or charge of an improvement thus made for the public benefit. 

The principles of the Constitution invoked by the appellants, are of the 
highest importance, and were designed to render the rights of private property 
sacred and inviolable, and they do, from. their nature, afford the most ample 
constitutional guaranty against any abuse of the legislative power. We can- 
not doubt that, however subdivided the State may be into cities, towns and 
parishes, those fundamental principles incorporated into the Constitution, must 
pervade the whole system of the body politic, and regulate and control all 
local legislation. There would be but little guaranty for the rights of proper- 
ty, if the dominion of the principles of the Constitution was not over all the 
subdivisions of legislative power throughout the State. 

The power delegated by the Legislature of legislating for municipal or paro- 
chial purposes, must be exercised in strict conformity with the principles of 
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the Constitution, and the question is, whether consistently with the restrictions Mumorraurr 


imposed by the two clauses in the Constitution referred to, the city corporation 
have the power of compelling a portion of the property owners residing in a 
certain locality, to pay for a public improvement made by authority of a local 
law of the municipality which the corporation would have no right to pass ex- 
cept for the benefit of the public for whom they are allowed to legislate. If 
such proprietors can be made to bear the whole share of such burthen, on the 
ground that they alone are benefited by it, on what principle does the right 
of the council to pass the ordinance rest? The power is not claimed for the 
council on any other ground than that of their right to legislate for the public 
good within the limits of the corporation. The words of the statute conferring 
the power are, that “‘ whenever in the opinion of the council it shall be neces- 
sary for the public convenience or health to lay out, form, or open any street 
or public place in any part of the city.” The private interests of individuals it 
was not intended should be regarded as a motive for the action of the council, 
in adopting the ordinance ; and yet the cost of making the improvement thus 
determined on as a means of public utility, is charged upon the individuals 
who are supposed to be the most benefited by it. The question we have to 
meet and decide is, whether the power thus claimed for the corporation, right- 
fully exists under the Constitution. 

In arriving at a conclusion on this important question, we are much aided by 
the thorough investigation this whole subject has undergone in the State of 
New York, and though the decisions rendered by the courts there have not 
been uniform, and very different and conflicting views of the subject are pre- 
sented in many of them, they serve to illustrate forcibly the construction we 
feel bound to give to our own Constitution in reference to the same subject 
matter. In the case reported in 6th Barlow’s Supreme Court Reports, of The 
People Ex Rel. Post et al. v. The Mayor, &c., of Brooklyn, it was held that the 
exercise of such a right as is claimed in this case for the corporation, was a 
violation of an article of the Constitution of New York, which provides that 
private property shall not be taken for public use, without just compensation. 
In favor of the Mayor and Common Council of Brooklyn, it was contended, that 
the assessment was an exercise of the taxing power, and not an appropriation 
of private property to public use, and that it came within the legitimate scope 
of the taxing powers conferred on the corporation by the Legislature. In the 
Constitution of New York, there is no limitation on the power of the Legisla- 
ture in regard to taxation, and, if regarded as a tax, the assessment was not 
obnoxious to any principle of their Constitution. After reviewing their con- 
flicting decisions on this subject, the court, in that case, say: “If it was not 
otherwise manifest, these authorities establish the position that the assessment 
in question, is not a tax within the legal meaning of that term; if it be nota 
tax, then it must be an attempt to take private property which requires a con- 
stitutional compensation, for there is no middle ground on which to stand” ; 
and the conclusion by that course of reasoning was arrived at, that the assess- 
ment was unconstitutional. This was not the decision of the Court of Appeals 
of New York, but we will now refer to what is said by that tribunal in refer- 
ence to the above décision of the Supreme Court. In the case of The People 
Ez relat. Griffin et al. v. The Mayor of Brooklyn, in which case the same law 
was maintained to be constitutional, Justice Ruggles, who delivered the opinion 
of the court, places the decision expressly on the ground, that such assessments 
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was taxation, and not an attempt to exercise the right of eminent domain; if - 
there be any sound objection to the assessment as a tax, it must be an objec- 
tion which applied to the principle on which the tax is apportioned, because 
the object for which the money was to be raised is, without dispute, one for — 
which taxation, by a different rule of apportionment, would have been lawful.” 
He then proceeds to say, that “ the power of taxation and of apportioning taxa- 
tion, is vested exclusively in the Legislature, unless the power is limited and 
restrained by some constitutional provision; that the power of taxing, and the 
power of apportioning taxation, are identical and inseparable, and that since 
the original organization of the government of New York, there has not been 
any such constitutional limitation or restraint. The power is asserted by these 
decisions, for the Legislature, inthe absence of any constitutional restriction 
whatever, to apportion taxation without reference to the locality, or to any 
proportion between the burthen and tae benefit, and in express terms it is said 
that the power is vested exclusively in the Legislature, of assigning to each 
individual his share of the public burthens.” In this very able decision of 
Justice Ruggles, several adjudicated cases are referred to, in which a distinc- 
tion which had been drawn between street assessments and taxation, and in 
reference to the distinction thus attempted to be drawn, he says, “in no case 
has it been adjudged, that street assessments are not made by virtue of the 
legislative taxing power.” 

Applying the test of our own Constitution to the principles of law thus re- 
cognized and established by the decisions of the courts of New York, where 
this subject has been so fruitful of litigation, the question of the constitution- 
ality of the assessment must be solved in the negative. Both the exercise of 
the right of eminent domain, and the power of taxation, are limited under our 
Constitution, and the rule with us is deduced not from general principles, but 
from the Constitution itself, that there does not exist either in the Legislature, 
or in any of the subdivisions of State sovereignty, a power of apportioning tax- 
ation for public purposes, whether of a general or of a local character, except 
on the principle of equality and uniformity. There appears to be no other 
reason for the distinction which has been drawn between an assessment and 
taxation, when resorted to for the purpose of defraying the expenses of a pub- 
lic improvement, than the fact, that the Legislature in 1832, thought proper to 
provide, that the costs and expenses of opening new streets in the city of New 
Orleans, which had been previously, under the Act of incorporation of the city, 
paid out of the public funds in the city treasury, should be thereafter paid by 
what is called assessments for benefits on the lots adjacent to the newly opened 
street. This'Act had only the effect of shifting the burthen of the expense 
from the people at large, who paid city taxes, to individual proprietors of lots 
in the neighborhood ; it was not the less a tax, because the burthen was im- 
posed on a few property holders in the shape of what was called an assessment. 
There existed then no constitutional restriction of the power of taxation, or 
the exercise of eminent domain, and the validity of the Act of the Legislature, 
however unjust and liable to abuse, could not have been successfully impeached. 
Under our present Constitution it is different, unless we should hold that the 
article referred to, was not intended to apply to city or parish taxes. There is 
what may be called an obditer dictum to that effect, in the decision in Second 
Municipality v. Duncan, 2 Ann. 182, but we cannot subscribe to the correct- 












the Constitution established equality and uniformity to be the principle of tax- 
ation throughout the State, in all its subdivisions of local sovereignty. No 
State government has ever been carried on without the delegation of the tax- 
ing power vested in the Legislature, to subordinate political bodies, as necessa- 
ry for their existence ; and when a principle is laid down in the Constitution 
in such broad terms, limiting the exercise of that power, we cannot suppose 
its operation was intended to be so restricted as to leave the subordinate bodies 
supreme in this respect. The power of taxation is a power of all others most 
liable to abuse; it was the object of the framers of the Constitution to guard 
against that abuse, and while all the persons and property within the limits of a 
district for which a local government is established, may be subjected to taxa- 
tion by the delegated authority of such government, for purposes of public util- 
ity within those limits, the principle of equality and uniformity required ’by 
the Constitution, must be preserved in the apportionment of such taxation, 
whatever be the objects on which the tax is to operate, and this may be done 
without circumscribing the power of discriminating as to those objects—it being 
impossible to ascertain the precise degree of benefit which is derived by any 
or by all of the property holders within the district, from any public improve- 
ment that may be determined on by the local authorities, there is no other 
mode of apportioning a tax for such improvements which will be equal and 
uniform, but that of an ad valorem tax on all property holders within the dis- 
trict, or by paying the expenses out of the funds derived fyom general taxation, 
as was done previous to the Act of 1832. The objection, that in a large city 
the benefit of local improvements is not felt to an appreciable extent, except in 
the immediate vicinity of such improvements, applies equally to all public im- 
provements. Those persons residing or owning property in the vicinity of such 
improvements, are generally the persons who are most benefited by the in- 
creased value given to their property, but as such improvements are made by 
the authority of laws which are made without regard to any private interests, 
but solely for the public welfare, it has never been supposed that, for the 
greater advantage thus incidentily derived by those in the neighborhood of 
the many improvements which are constanly carried on under the autho- 
rity of general and of loca] legislation, could be taxed any higher than others, 
on account of such superior benefit to them. 

The evil, that some are benefited more than others, while all must be equally 
taxed, results from the necessity of establishing districts by definite limits, 
within which the powers of a local government must be exercised, and is an 
evil, from its nature, inseparable from taxation under any form of representa- 
tive government. But the evil complained of by the appellants, under the 
statutes of 1832, by which certain property holders within the district, accord- 
ing to the judgment of commissioners, are compelled to improve their proper- 
ty in a mode pointed out to them, and pay for the improvement such sums as 
the commissioners may deem equivalent to the benefit derived by them, would 
seem to be an invasion of the private right of property, inconsistent with any 
but a despotic government, 

In the case of Blanchet v. Municipality No. Two, 13 L, R. 325, which was 
an appeal from a judgment confirming the report of commissioners under the 
Act of 1832, for widening Notre Dame street, it was contended that the widen- 
ing of the street was a general benefit to the whole community, and that its 
funds should have been made to contribute to the improvement under the eighth 
58 
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of the whole city, it shall be their duty to assess such part of the improvement 
to the Mayor and city, as they may deem equitable. The District Court had 
decided that the improvement was not sufficiently and generally useful or im- 
portant to make it the subject of a tax on the municipality, and in confirming 
that decision, Judge Martin says; ‘‘The Legislature has thought fit to consti- 
tute the commissioners the sole judge of the cases in which the improvements 
are of so general a nature, as to demand that the charges attending them should 
not be borne by the inhabitants in the vicinity of which they are made alone, but 
hy the whole community.” The courts of justice, he remarks, are open to 
to those who may be aggrieved by the abuse of the powers of the commis- 
sioners, but that in the case before them, clamors had been heard, but there 
was no proof that the parties are aggrieved. We cannot believe such a deci- 
sion could have been made under the present Constitution of our State, At 
that time, there was no constitutional objection to the law, whether viewed in 
the light of a tax or not, the power of the Legislature was then unrestricted, 
both as regards taxation, and the power of taking private property for public 
use, and against the abuses of such an extraordinary power over the property 
and rights of individuals, there was no protection except the very inadequate 
one furnished by the supervision of the courts over the acts of the commis- 
sioners ; and after all, there being no certain standard for the judgment of 
either the commissioners or the courts, an irregularity in the imposition of the 
burthens and charges of public improvement was the necessary regult, Since 
that time, there have been two conventions called, and in both the Constitu- 
tions framed by them, it was thought proper to insert the clauses above referred 
to, which did not exist in the old Constitution, and which, by their Jetter as 
well as by their spirit, are in opposition to such legislation, In the case of 
Oakey v. The Mayor et al. 1 L, R. 1, in which the constitutionality of an ordi- 
nance of the municipality laying a tax for paving the streets was considered, 
the court were influenced by the fact on which considerable stress was laid, 
that there was nothing in the Constitution then existing, which required taxa- 
tion to be uniform, although, if there had been, it is probable they would have 
sustained the ordinance, on the ground which is stated, that as the tax fell 
alike on all who stood in the same situation, it was as uniform as any taxation 
could well be jn relation to the subject matter, and on that principle we are not 
prepared to say, there could be any valid objection to our present laws, which 
provide a uniform mode of defraying the expenses of grading and paving 
the streets ; but the question involved by the law assessing the owners of con- 
tiguous lots for benefits arising from the opening of new streets, is altogether 
different—it seems to us equally repugnant to both of the clauses of the Con- 
stitution invoked by the appellants, 

The powers of the corporation which may be exercised without infringing 
the Constitution, are ample for all purposes of public utility. Their right to im: 
pose fines, forfeitures, and penalties for violation of or non-compliance with such 
regulations as may be prescribed for the general henefit of the inhabitants, is 
recognized by the Constitution, but their power in that respect as well as in 
regard to laying taxes, has heen guarded against abuse by the Article in our 
present Constitution, which did not exist in the old one, granting an appeal to 
this court, in such cages, no matter how small the sum in controversy may be, 
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may be in contestation. We feel that the constitutional guarantees of the right 

of private property and the freedom from any other than equal and uniform 

taxation, with the right of appeal to this court to enforce them, would be of 

little avail, if we denied to the appellants the relief which they seek in the 
case. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, and the proceedings in the court below be dismissed at the 
costs of the appellees in both courts. 

Justices Voormies and Bucuanay, concurring. 

Suet, C. J., dissenting: I was inclined to withdraw from the decision of this 
cause, having some interest in the question by reason of proceedings now in pro- 
gress with reference to another proposed public improvement. But I was advised 
by my brethren, that I had no legal ground for withdrawal, and that, on the con- 
trary, it was my duty to take part in the decision of the present cause. I shall 
therefore briefly state my views. 

The subject of assessment under the Act of 1832, underwent elaborate ar- 
gument before the Supreme Court; organized under the Constitution of 1845. 
The subject being deemed of great public importance, the case was held under 
advisement for a long time ; and the decision, under all these circumstances, 
must be regarded as the result of a diligent and deliberate judicial investiga- 
tion by the court of last resort. 

In the case of the opening of Buphrosine and Roffignac streets, to which I 
refer, I dissented upon the question as to the mode of paying a proprietor 
whose land is taken for public use ; but did not differ upon the question of as- 
sessing proprietors of lots fronting upon, or adjacent to the proposed improve- 
ments. The other members of the court were unanimous in the opinion de- 
livered by the Chief Justice, and, to the best of my recollection, I concluded 
that in future cases, I would consider the whole doctrine as settled. 

Such would probably have been my course, if other cases of assessment 
under this Act had come before the former court under the Constitution of 
1845. There is greater reason for a similar concurrence under the present 
Constitution. The reason is this. The Articles 105 and 123 of our present 
Constitution, are taken literally from the Constitution of 1845. Both relate to 
subjects of the gravest importance. In copying those words from the Consti- 
tution of 1845, we must presume the framers of the present Constitution were 
aware of the construction they had*received from the Supreme Court, and 
intended that, in the new Constitution; they should have the same meaning 
and effect. I have no doubt that in framing the instrument, the cautious pre- 
servation of the very words in this and several other cases, was dictated by 
the important consideration, that they had been the subject of judicial inter- 
pretation. I conceive the interpretation of a new Constitution to be eminent- 
ly a case in which the judicious maxim should be applled—Si de interpreta- 
tione legis quaratur, in primis inspiciendum est quo jure civitas retro in 
@jusmodi casibus usa fuisset. See also McKee v. Ellis, 2 Aun. 166, and the 
able arguments of council as there reported. 

I have felt it my duty to give expression to this theory of constitutional in- 
terpretation, because this court is now at the outset of its career; and it is of 
cruretopartance that cune landomets of constitutional interpretation should 
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i 1889, after the adoption of the Constitution of 1845, was either expressly or 


tacitly recognized: Matter of Claiborne street, 4 An. 7. Matter of Exchange 
Alley, 4 An. 4. Mallard y. City of Lafayette, 5 An. 112. Municipality No, 
One v. Young, 5 Ann. 362. Boulat v. Municipality No. Two, 5 An. 368. 
MeLaughland vy. Municipality No. Two, 5 An. 504. Matter of Roffignac 
street, 7 An. 77. Matter of Buphrosine street, '7 An. 72. Moreover, an Act 
similar to that of 1832 was enacted in 1846, to provide for opening and im- 
proving streets and public places in the city of Lafayette. Acts of 1846, p. 
188, sec. 4. 

I may add, as not inappropriate to the subject of constitutional interpreta- 
tion, that three of the Judges who occupied seats in the court which has re- 
cently gone out of existence, were members of the convention of 1845, among 
them the late Chief Justice, who was a prominent member of the Judiciary 
Committe in that convention, and whose recent retirement from the bench I 
deem a public loss. 

In conclusion upon a subject which I consider a matter of settled doctrine, 
and no longer res nova, I think it not improper to add a few words respecting 
the theory of the Act of 1832. 

Its object is to avoid the injustice of general taxation for a special lecal ob- 
ject. It professes to apportion the assessment according to the maxim, that he 
who receives the advantage, ought to sustain the burden, and to exact from 
each of the parties assessed, no more than his just share of the burden accord- 
ing to this equitable rule of apportionment. See People v. The Mayor of 
Brooklyn. New York Court of Appeals, and cited by Eustis, C. J., in the case 
above mentioned. 

At the same time as such improvements may be not only productive of local 
advantage, but also tend to the salubrity and benefit of the whole city, the 
statute provides that in such cases a just and equitable portion of the expense 
may be assessed upon the city. 

There is more justice in this theory than in making the city treasury, which 
is the result of the contribution of all the inhabitants, pay the whole expense 
of an improvement enuring, in a considerable degree, to the special advantage 
of a few. 

It is upon this principle, that for many years the expense of paving has been 
apportioned between the municipal or city treasury, and the owners of pro- 
perty fronting on the street paved. See City of Lafayette v. Orphan Asylum, 
4th Ann. 2. 

To illustrate the equity, let us suppose a case. It is preposed to open a pub- 
lic square in that portion of the city formerly known as Lafayette. It is ob- 
vious that a proprietor of a dwelling house, fronting on the contemplated 
square, will derive a greater benefit than the proprietor of a dwelling house at 
the other end of the city, some miles off, in the late 3d Municipality. It would 
be unjust they should both bear the burden in equal proportions, as would be 
the case if the improvement were paid for out of the city treasury, whose 
coffers are filled by the contribution of the landed proprietors of the whole 
city. 

I concede that the system of local assessment is liable to abuse, for. which 
reason courts should scrutinize its application with care, and also see that an 
equitable share of the burden should be borne by the public. But it. will be 








readily foreseen, that if the whole charge of local improvements is to be borne 
by the city treasury, grievous abuses might be practised upon the inhabitants. 
generally, to subsérve the local interests of designing men holding property in 
a particular neighborhood. 

Campset, J. I concur in the opinion of the Chief Justice. 





Mary S. Smirn v. Joun Nerrizs. 


On the ist of January, 1841, A. bought a slave for the price of $1200, payable in three equal annual 
installments, which bore ten per cent. iuterest after maturity. On the Ist of January, 1845, the 
purchaser paid $300; the question being how the payment should be imputed, Held: it must be 
imputed as indicated by ©. C., Art. 2160, first to the interest accrued on the whole debt, without 
reference to the installments, and not to the extinguishment of the installments, principal and 
interest, in the order of their maturity, without reference to any interest that might have accrued 
on a subsequent installment at the time of the particular payment. 

©. O., Art. 2162, 2259, 2261, 1982, 1988, 2163. 


PPEAL from the District Court of the parish of East Feliciana, * J. 
Merrick, for plaintiff and appellant: 


The property was productive, and of the kind which would bear interest by 
the operation of law. 

The debt was for a single sum, which became divisible into installments only 
by reference to the terms of sale. No notes or other obligations were given, 
and all parties looked to the proces verbal of the adjudication for their protec- 
tion. 

Toullier would have inquired, whether the payments would extinguish any 
one of the credits, and imputed it so that the creditor should not receive his 
pay in small sums upon each credit. 7 Toul. 183. 

We contend, however, that each adju lication was a single debt, due, it is 
true, by installments ; and that all of them were equal; and that the payments 
should be imputed first to the interest due on the whole debt, and then to the 

rincipal. 
. Article 2160 of the Civil Code declares, that the debtor cannot impute to 
the payment of the capital, any payment he may make when there is interest 
or rent due. 1 N. 8. 571, 8 Rob. 362. 
Each adjudieation was a distinct debt, which bore interest as the installments 
- fell due as an entire thing. It was a single obligation, maturing by install- 

ments; and the debtor, who neglected to pay by installments, could not refuse 
to apply the payment to the interest first. in potestate ejus est, qui ex pluri- 
bus contractibus pecuniam debet, tempore solutionis ex primere in quam cau- 
sam reddat. Quod si debitor id non facit, convertitur electio ad eum qui 
accepit. . Si neuter voluntatum suam expressit; prius in usuras id quod solvi- 
tur, deinde in sortem accepto feretur. Codex. viii, p. 43, const. 1. The text, 
the court will observe, applies to the interest due upon a ntmber of contracts. 

It is contended by the defendant, that each obligation contains three distinct 
debts—thirty-three in all; and that, being of like nature, the imputation must 
be made to the one first falling due or the most ancient. I think it has been 
sufficiently shown in reply, that there is but a single obligation in each 
and that, all things being equal, the imputation of payment should be made 
yrprertaenht to each obligation, and covering first the interest. CO. C. 2162. 

Ann, 352, Adams v. The Bank of Louisiana. 

The English text of Article No. 2162, has modified the Article No. 156 of 
the old which read, that the imputation should be made to the most 
burdensome debt. The French text in both Codes is the same. Giving weight 


* It does not appear from the record, before what Judge this case was tried. 
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s the Constitution of 1812, and there is no difficulty. 
pa ay Oey a it agit 
a decision, in 6 N. S., which is based on 
46, t. 8, I. 89, sec. 2, relied on by the d . 
ancient debt is the one which first fell due. By 
in the Digest, it will appear that there were two 
ing different rates of interest ; and that it was stipulated, 
one should be paid before the other; and it was decided, that it was more 
accordance with custom to rar me the debt first due, bearing the least 
of interest. The creditor stipulating this had an interest; anda 


that the debt bearing the least rate of interest should be first extinguished, 
Whether the amendment of the old Code contained in No. 2162 of the new 
Code, is a blunder, or not, it is very like this conclusion of the ancient juris- 


Winter, for defendant : 

No imputation is made by either plaintiff or defendant at the time of pay- 
ment. law then must make it. It will impute them to the installments 
in the order of their maturity—+to that first due—because it is clear that this 
was the debt which the debtor had at the time most interest in discharging. 
©. C. 2162; Hennen’s Dig.; vol. 2; p. 1162, § 3. If the French text of the 
latter clause of this article is to prevail, (and it is in accordance with the Code 
of Napoleon, and the corresponding Article of the old Code,) the payments 
= to be so imputed, because the installment first due is “la plus ancienne.” 

N.S.; 118; Lanusse v. Lanua. The English text of this clause seems clearly 
erroneous—it is in direct opposition to the first clause of the same Article—for 
* the debt which the debtor has the most interest in discharging, cannot be, 
under ye circumstances, the least burdensome. It is a direct contradiction in 
terms. English text of the old Code reads, “the most burdensome ;” 

is in harmony with the rest of the Article—though we think the French 
text is undoubtedly the correct reading. 

Strett, C.J., This case presents a question as to the imputation of pay- 
ments. , 

The facts of the case dre these: At the probate sale of the estate of Cas- 
well Smith; deceased, administered by plaintiff, the defendant bought slaves, 
amounting in the aggregate to $14,625. They were purchased in eleven lots, 
and at the following prices, respectively : $1200, $1536, $1530, $316, $1300, 
$1160, $852, $1505, $1401, $3000, $825. 

The terms of sale were, “sold on a credit of one, two and three years, equal 
installments, from this date, (January 4, 1841,) the purchase money to be 
secured by approved personal security, and the purchaser to consent and agree 
that the proces verbal be recorded in the mortgage records of the parish of 
East Feliciana, and have the force of a final judgment for the amount of the 
respective purchases, until full and final payment. The personal property 
will be sold on a credit of twelve months, the purchase money to be secured 
by approved personal security, All the purchase money to bear ten per cent., 
after due, until-paid.” 

The purchaser signed each adjudication in the probate sale, which consti- 
tated both the title and the obligation of the purchaser, the total price of each 
lot, without any reference to the installments, being named. 

The payments were nearly all made after the maturity of the last install- 
ment, and were continued on for eleven years after the maturity of the first 
installment, and consisted of twenty payments. No imputation of payment 
was made. 

The defendant contends that his debt is entirely extinguished by these pay- 
ments. The only question presented is, how must these payments be imputed ? 
The defendant claims that they shall be applied to the extinguishment of the 





wilivedan'ta qng:totorest thet might have qunbnsetmmbtaanedd 
at the time of the particular payment. If he was correct in this view, in 
which he was sustained by the judgment of the lower court, his debt was 
entirely extinguished by the payment of $362 60, made February 15th, 1858. 
The plaintiff says the payments must be imputed first to the interest accrued 
on the whole debt, without reference to the installments. If he is correct, the 
defendant still owes a considerable sum, the difference resulting from the 
different methods of imputation. 

It will simplify this discussion, to consider first the effect of a payment, sup- 
posing the debtor had bought a single slave. We will afterwards consider it 
with reference to the actual case of several simultaneous purchases from the 
same vendor. _ 

Let us state the case then thus; on the 4th January, 1841, defendant buys at 
a probate sale, the negro Solomon, for the price of $1200, payable on a credit 
of one, two and three years from the date of sale, in equal installments, all to 
bear ten per cent. interest after maturity, if not punctually paid. He therefore 
owes $400 due 4th January, 1842; $400 due 4th January, 1843; $400 due 
4th January, 1844; and is liable for ten per cent. interest on each after its 
maturity, 

Let us now suppose that on the Ist January, 1845, he makes a payment of 
$300, and nothing is said or done at the time by himself or the creditor, except 
the simple payment of the money by the one and its receipt by the other. 
How will the law impute this payment? We think this question may be an- 
swered by the application of the principle announced in the 2161st Article of 
our Code, The debtor of a debt which bears interest or produces rents, cannot 
without the consent of the creditor impute to the reduction of the capital any 
payment he may make, when there is interest or rent due. Or, to use the more 
accurate and full language of the French text, of which the English is an im- 
perfect and carless translation—Le débiteur d’une dette qui porte intéréts, ou 
d’une chose qui produit des loyers, ne peut pas, sans le consentement du créan: 
cier, imputer le payement qu’il a fait sur le capital, lorsqu’il y a des intéréts 
ou des loyers dues. Tout payement qui n’éteint pas & la fois le capital ou les 
intéréts doit s’imputer d’abord sur les intéréts. This is an adoption of the 
rule of the Roman Law, Si neutor volyntutem su am expressit; prius in usu- 
ras id quod soloitur, deinde in sortem accepto feretur; Code de Solutionibus, 
§ 43. And not only does our law so make the imputation, but it forbids it to 
be made otherwise without the express consent of the creditor, thus refusing 
in the particular case the faculty which in general the law accords the debtor 
of declaring when he makes a payment, what debt he means to discharge, 
Art. 2159. The rule of imputation first to interest is certainly an equitable 
one, Otherwise the debtor, prompted by regard to self, would naturally prefer 
to impute his payment on the capital, in order to extinguish that portion of the 
debt bearing interest, leaving unpaid g liability not bearing it, to the manifest in- 
jury of the creditor, The rule is also peculiarly equitable in the case of a debt 
originating in the sale of an object capable of yielding a revenue to the pur- 
chaser; as of land susceptible of yielding fruits, or a slave, the benefit of 
whose labor is enjoyed by the purchaser. Such a consideration induced the 
lawgiver to put on-a favored footing that particular class of contracts. While 
in ordinary cases, where there is no stipulation for interest, it is due only from 





= Gaon oe debtor is i a yet when the sum is due for init 
. yielding a revenue, interest is due from the time the principal is payable with- — 
out any demand. ©. ©. 1932, 1933. 

Is there anything in the Article 2162, which, justly interpreted, can be 
considered as overriding in this supposed case the equitable rule enumerated in 
Article 2160. It tells us in its first clause: “‘ When the receipt bears no impu- 
tation, the payment must be imputed to the debt which the debtor had at the 
time most interest in discharging, of those that are equally due, otherwise to 
the debt which has fallen due, though less burdensome than those which 
are not yet payable.” The second clause, as given in the English text, seems 
a palpable blunder of the translator, when brought into juxta-position with 
the rest of the section on the subject of ‘the imputation of payments.” Look- 
ing to the French text which is taken verbatim from the Napoleon Code, we 
read as follows: “Si les dettes sont d’égale nature, l’imputation se fait sur la 
plus ancienne ; toutes choses égales, elle se fait proportionnellement.” 

Now itis quite clear that if the debt for the price of the slave Solomon, 
were payable in a single installment, the payment would, in the absence of the 
creditors consent to the contrary, be imputed first to interest, and then to 
principal. Is the case affected by the fact, that the debt for the price was paya- 
ble in three installments? The natural construction of Article 2163, seems to 
point to the case of distinct debts. Can we say, here are three distinct debts, 
and we must therefore impute the whole payment to the interest and principal 
of the first installment, because that is the oldest in its maturity? It seems 
to us this would be an unreasonable mode of considering the contract. The 
purchase of the slave was a single contract, the price a single price. The 
division into installments, did not destroy its unity and entirety to such an 
extent as to make those distinct debts within the reasonable purview of Article 
2162,after they had all matured, Otherwise we should have the anomaly of a 
debtor paying, without the consent of the creditor, the capital of a part of the 
price of the thing sold, which capital was bearing interest, yet avoiding the 
payment of interest of another part of the price, which interest was bearing 
no interest, and this, while he was enjoying the revenue of the thing sold. A 
conclusion so inequitable is repelled by the general intendment of the section, 
which must be construed with a just reference to all its provisions. 

In saying the price was an entire price, we speak with reference to the sub- 
ject-matter, the doctrine of imputation, which has its own rules founded on 
practical considerations of equity and common sense. Questions of prescrip- 
tion and others referred to in argument would involve other elements and 
principles proper to themselves, a reference to which might perhaps embar- 
rass rather than aid us in the present discussion, 

The above principle of imputation, if true in the supposed case, is equally 
true in its application to the debts for the eleven purchases. They were all 
contracted on the same day, all had the same dates of maturity, all bore mort- 
gage, all the sanie rate of interest, were all due to the same creditor, and the 
payments from time to time, - ere made generally, without any application by 
either party to the price of an) articular purchase. Debtor and creditor may 
be considered under these circumstances as treating the whole indebtedness as 
one for all the purposes of imputation, after all the installments become due. 

Of course, the small payments made in 1842, before the second and third 
instalments matured, must be imputed first to the interest accrued, after matu- 





rity, until date of payment, on the first installments, and then to the capital of 
first installments; for the rule is clear that imputation must be made to the 
debt due. Art. 2162. 

The payments made after all the installments fell due, are to be imputed first 
to the payment of all accrued interest on the entire indebtedness, and_the sur- 
plus if any to the entire unpaid capital. 

It is therefore decreed, that the judgment of the District Court be reversed, 
and that this cause be remanded for the purpose of stating an interest account 
according to the principles announced in the opinion of this court, and render- 
ing judgment for the balance to be so ascertained, and interest with mortgage 
and privilege upon the respective slaves, for the respective unpaid portions of 
their price, and for due proceedings to law, the defendant to pay the costs of the 
appeal. 

Bucnanan, J. The distinguishing feature of this case is, that ali the install- 
ments of the price of the slaves have always remained in the same hand, both 
before and since maturity. Under these circumstances, the three debts created 
by the contract, that is to say, the obligations to pay three distinct sums at 
three different terms, each bearing interest from maturity, were reunited into 
one debt, at the maturity of the last obligation, and the imputation of pay- 
ments made after that date, may be with propriety made as in the case of a 
single debt. 

I therefore concur in the decision just pronounced. 





A. Lecourt v. McBean, Wititarp & Co. 


Defendant was sued on an acceptance drawn by the firm of which he was a member; his only plea 
was, that it was an individual transaction of his co-partner, not connected with the business of 
the firm, and given for the accommodation of the drawers. Held: Under the issue, the plaintiff 
was not bound to prove the endorsement of the payee. 


PPEAL from the First District Court of New Orleans, Larue, J. 
H. Griffon, for plaintif€ Field & Olcott, for defendant.and appellant. 

Campse.t, J. This suit was instituted against McBean, Willard & Co., the 
acceptors of a bill of exchange, drawn at St. Louis, February 23, 1853, by 
Kellum & Mason, payable to their own order, ninety days after date. 

Peter H. Willard, one of the defendants and a member of the said firm, for 
answer, says that the acceptance sued on was an individual transaction of his 
co-partner, McBean, in nowise connected with the business of the firm, and 
given for the accommodation of the drawers, without their knowledge or consent. 
Judgment was rendered for the plaintiff, from which judgment this appeal has 
been prosecuted. 

The plaintiff having alleged that the defendant was indebted to him upon 
the bill of exchange annexed to his petition, and the defendant having pleaded 
solely in defence, that he was not liable, because the acceptance was given to 
his partner in the name of the firm, for this partner’s individual transaction, we 
think be is limited to that defence, and that plaintiff was not required under 
such a plea, to prove the payee’s endorsement. 

Judgnient affirmed. 





8. Poutock v. V. Wiuu1ams—B. L. Mann, Garnishee. 


Plaintiff must apply for or cause a fi. fs. to issue ageinst his judgment debtor before he can pro- 
ceed against the garnishee, under the Act of March 20th, 1839. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Jourdan, for plaintiff. Race & Foster, for garnishee and appellant. 

Campseit, J. The plaintiff having obtained judgment for a sum of money 
against Vincent Williams, filed his petition, suggesting that B. L.. Mann held 
in his hands rights, credits, moneys and effects, belonging to his judgment 
debtor, and praying that he be cited as garnishee, and ordered to answer inter- 
rogatories. 

The garnishee, upon being served with the interrogatories and order of the 
court, addressed an informal letter to the judge, stating that he had never had 
but one transaction with Williams, the judgment debtor; that he had stored 
hay with him and made payments on account; that bills had not yet been 
presented; but that upon a settlement, he would probably be indebted in the 
sum of two hundred dollars, more or less, which amount he proffered to hold 
subject to the order of the court. This letter having been filed as an answer, 
plaintiff ruled the garnishee to show cause why judgment should not be ren- 
dered against him for $600, and interest, the amount of his judgment, on the 
ground that each interrogatory was not answered, &c. In answer to this rule, 
the garnishee, under oath, declared that he was unable, until a settlement 
should be made, to answer more fully ; that in consequence of the garnish- 
ment, he would pay nothing to defendant, and, upon a settlement, would make 
full answers; for which purpose he prayed time. The Judge being of opinion 
that the answer of garnishee did not exclude the possibility of his having pro- 
perty belonging to defendant, made the rule absolute, and the garnishee has 
appealed. 

It is not pretended that the answer of the garnishee is not truthful. Indeed, 
it is urged by appellee, that though in this instance the affirmance of the judg- 
ment may operate an injustice to the appellant, still, it should be decreed, inas- 
much as “private loss and injury should be tolerated in support of public good, 
and individual inconvenience yield in support of sound general principles.” 

Whether the rule invoked is applicable to the present case, need not be in- 
quired into, as we are of opinion, that the judgment is vitiated by the irregu- 
larity of the proceedings. 

.» In the case of Petway v. Gordin et al. 12 R. 447, the Supreme Court, in 
interpreting the 18th sec. of Act of March’ 20, 1839, under which this proceed- 
ing is instituted, say, that “although this law was enacted for the purpose of 
facilitating the recovery of just debts, and of preventing debtors in bad faith from 
screening their property from the pursuit of their creditors, and thereby avoid- 
ing their being levied on by virtue of executions issued in due course of law, 
it should not be made to operate an injustice on innocent third persons, against 
whom judgment creditors think it proper or necessary to avail themselves of 
' it, and that, as in cases of attachment, the proceedings pointed out by law, 
should be strictly complied with.” It has been repeatedly held, that as a judg- 
ment and ji. fa. form the foundation of the remedy under this statute, it can 





only be exercised when the writ is in the hands of the Sheriff, orat least has 
been applied for, and that the garnishee may require, as & pre-requisite, proof 
of their existence. Rabotem v. Valeton, 11 R. 219. Featherston y. Compton, 
8 A. 880. Copely v. Fretwell, 2 A. 310. 

It is not alleged in the petition, nor does it appear from the evidence, that 
plaintiff ever applied for or caused a fleri facias to issue against the judg- 
ment debtor. The proceedings as against the garnishee are consequently void. 

It is therefore ordered and adjudged, thatthe judgment of the District Court 
be reversed, and that there be judgment in favor of the appellant, as in case of 
nonsuit; the costs of both courts to be paid by plaintiff and appellee. 





Samuet Srewart v. Toe City or New Orveans. 


A municipal corporation, in the exercise of power which it possesses for public purposes, and 
which it holds as part of the country, enjoys the exemption of government from responsibility 
for its own acts and the acts of its officers deriving their authority from the sovereign power. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Thomas Hunton, for plaintiff: 

The only question in this case is, whether the city of New Orleans is liable 
for the misfeasances of her police, who in the exercise of their functions use an 
undue degree of violence, and while in the service of the city, destroy the 
property of the citizen. 

The District Judge decided that she is so liable. In the case of McGary v. 
The City of Lafayette, 12 Rob. 668, the court gave a “lesson to those who 
invest with power, men who are regardless of law and of private rights.” Up- 
on the authority of that case and of Johnson v. Municipality No. One, 5th 
La. Annual, 100, and the cases there cited, I confidently rely, for an affirmance 
of the judgment of the District Court, and respectfully ask this court to give 
a second “lesson” to those who invest with power, reckless men. 

T. L. Bayne, and Thomas R. Wolfe, for defendant and appellant. 

Campse.t, J. (Ocpen, J., and Bucnanan, J., dissenting.) Plaintiff seeks 
to render the city of New Orleans liable for the value of a slave, alleged to 
have been killed by the officers of the late Second Municipality, 

It is alleged, that in January, 1852, the lieutenant of the watch, aided by 
other watchmen under his command, while in the regular service and employ- 
ment of the Municipality No. Two, without any justifiable cause, made an 
assault, with clubs, upon the slave of plaintiff, and inflicted upon him wounds 
of which he died. 

The defence is, the general denial. 

It is in proof that, on the 21st July, 1852, a detachment of the police officers . 
of the municipality, was ordered by their chief to suppress unlawful assem- 
blages of slaves in cabarets; that in performance of this duty they entered a 
dram-shop, in which the slave of plaintiff was found ; that the slave attempted to 
escape, was pursued and overtaken by the watch, and that, in capturing him, 
wounds were inflicted of which he died, 

It may likewise be conceded, though the facts are by no. means clearly 
proved, that when the watchmen entered the cabaret, the slave was neither 





drunk nor disorderly; that his conduct and character were good ; that he was 
- seated by the fire warming himself, and made no resistance ; but merely sought 
to avoid capture by flight, and that he might have been arrested without taking 
his life. 

The question presented is, whether under this state of facts, the city of New 
. Orleans is amenable in damages for the acts complained of, by the act of con- 
solidation, being bound by the obligations and liabilities of the Second Muni- 
cipality. 

Under the general rule regulating the liability of municipal corporations for 
the acts of their agents within their ordinary scope of employment, the Dis- 
trict Judge held the city liable, and rendered judgment for the value of the 
slave and the expenses of his illness. 

The judgment we think erroneous; and the error results from a failure in 
the application of the principle, to make the proper distinction between the 
liability of municipal corporations for acts of-its officers, in the exercise of 
powers which it possesses for public purposes, and which it holds as part of the 
government of the country, and those which are conferred upen it for private 


Within the sphere of the former, it enjoys the pene of government 
. from responsibility for its own acts and the acts of its officers deriving their au- 
thority from the sovereign power; (see White v. City Council, 2 Hill So. Ca. 
R. 571, as cited in the notes to Wilson v. Beverly, 1 An, leading cases, 469; 
also, Martin v. Mayor, &c., of Brooklyn, 1 Hill N. Y. 545, 550, and Mayor et 
al. vy. Furze, 3 Hill N. Y. 612, 618 ;) whereas, in the latter, it is answerable 
for the acts of those who are in law its agents. Baily v. Mayor of New York, 
8 Hill N. Y. 352. Same case in Error, 2 Demio, 434, 450. 

In the case of Baily v. The Mayor of New York, Nelson, C. J., in treating 
of the difference between the powers conferred on municipal corporations in 
their public character, for public purposes, and those conferred on the same 
corporation for private advantage, with the view of distinguishing one class 
from the other, says: “‘ To this end, regard should be had, not so much to 
the nature and character of the various powers conferred, as the object and 
purpose of the Legislature in conferring them. If granted for public purposes, 
exclusively, they belong to the corporate body in its public or municipal charac- 
ter. But if for purposes of private advantage, though the public may derive 
a common benefit therefrom, the corporation, guoad hoc, is to be regarded as a 
private company,” 

In the case of Martin v. Mayor of Brooklyn, 1 Hill, 550, the court say; 
“ It is impossible to maintain that a village corporation is liable for a wrong 
committed by'its officers, It is a political body, bound, I admit, and liable to 
an action when incurring a debt, through -its corporate officers, acting within 
the line of their duty; but not for either a nonfeasance or misfeasance com- 
mitted by independent corporate officers.” 

The inquiry which is next presented is, whether the powers under which the 
officers of the municipality acted, were conferred for public purposes? If so, 
it follows that the city is not liable for the acts of their officers, even though 
illegal, or of such a character as to subject the officers themselves to liability. 

The Act of 1805, incorporating the city of New Orleans, provides for the 
appointment of a Mayor, Recorder and Aldermen, and such subordinate offi- 

cers “for preserving the peace and well ordering the affairs of the city, as the — 
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eouncil shall direct, Through all the changes of city government, this power ™ 
has been continued, and the conclusion therefore, that these powers are govern- Orr or Nay 
mental, is strengthened by the fact, that the Constitutions of 1845 and 1852, 
both provide that ‘the citizens of the city of New Orleans, shall have the 
right of appointing the several public officers necessary for the administration 
of the police of said city, pursuant to the modes of election which shall be 
provided by the Legislature; and the Legislature may vest in them such cri- 
minal jurisdiction as may be necessary for the punishment of minor crimes and 
offences, and as the police and good order of the city may require.” Art. 128. 
So that the right of regulating the police of the city of New Orleans does not 
rest alone upon legislative permission, -but is authorized by the Constitution 
itself. 

Under these sanctions, watchmen are appointed as a necessary branch of the 
police of the city. Their duties are the preservation of public order and tran- 
quility, and the city in appointing them, exercised a governmental function, con- 
ferred upon it, in its public or municipal character, for public purposes, exclu- 
sively, and is not therefore liable for the acts of its officers, 

It is therefore ordered and adjudged, that the judgment of the District Court 
be annulled and reversed, and that there be judgment in favor of the defen- 
dants ; the costs of both courts to be paid by plaintiff and appellee. 

Suet, C. J. Iconcur in the conclusion, that the municipal government 
is not liable in this case. 

Vooruies, J. I concur in the opinion of Mr. Justice Campbell, 





J. Vincent v. R. W. Suarp. 


A personal action for damages for a tort, does not expire with the person who instituted the action. 
©. P. 1, 21, 23, 118, 120, 907. ©. C. 867, 1994, 2271, 2294. 


PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 

Purvis & Dugué, for plaintiff. J. J. Michel, for defendant and appellant. 

- Bucnanan, J. The verdict of the jury in this case, condemned the defen- 

dant to pay one hundred dollars damages for an assault and battery upon the 

plaintiff. The defendant has appealed, and the plaintiff’s counsel prays’ that 

the damages be increased. Two witnesses prove the assault and battery, and 

their evidence is entirely uncontradicted. The defendant was a young and 
vigorous man; the plaintiff old and feeble. 

Since the appeal, the plaintiff has died; and the curator of his estate has 
been made party. ‘ 

It is insisted, by the counsel of appellant, that a personal action for damages 
for a tort, expires with the person who instituted it, We are not aware of any 
such rule in our jurisprudence. See Code of Practice, Articles 1, 21, 22, 118, 
120. Also Civil Code, Articles 867, 1994, 2271, 2294. 

We think this a proper case for the application of Article 907 of the Code 
of Practice, under the prayer of appellee, for an increase of damages. 

It is therefore decreed, that the judgment be affirmed, with ten dollars dam- 
ages, as for a frivolous appeal, and costs in both courts. 





A. & J. Dennisroun v. Jonn Rist et al. 


Plaintiffs sued on a promissory note; and on motion of their counsel, it was ordered “ that judgment 
be rendered against plaintiffs as.in case of nonsuit.” Held: that this was a voluntary discon- 
tinuance of plaintiffs’ suit under Article 8485 of the Civil Code, and therefore the interruption of 
prescription from having instituted the suit, shall be considered as never having happened, 
although it appeared probable from the record that the discontinuance was made with the view of 
reviving the suit under more favorable auspices. 

C. ©. $484, 8485. 


PPEAL from the District Court of East Feliciana, Sterling, J. 
John Mc Vea & W. D. Winter, for plaintiff: 


We submit that a judgment of nonsuit, even when voluntarily taken, is 
neither a discontinuance nor an abandonment. A discontinuance is a matter 
entirely within the discretion of tha party. CO. P. 491, 492. The court can 
have no control over it. 3 L. R. 282. 6 Rob. 854. 14 L. R. 280. 1 Rob. 
893. 17 L. R. 316. The whole range of authorities go to show that the dis- 
continuance is a matter entirely within the discretion of the party, and with 
which the court can have nothing todo. A motion for a nonsuit, on the con- 
trary, is addressed entirely to the court, and derives the whole of its validity 
from the action of the court, 

If the court concur with a party on a motion for a nonsuit, a judgment of 
nonsuit is rendered; if the court do not concur with the party, he cannot go 
out of Court on such a motion, however willing he may be to do so. It is not 
so with a discontinuance. Hence, we conclude that a nonsuit is altogether dis- 
tinct from a discontinuance, the one being simply the act of the party, the 
other the act of the court after hearing the case, or upon an examination of 
the pleadings. Nor does it invalidate the argument to insist that a judgment 
of nonsuit, voluntarily rendered, is equivalent to a discontinuance, as contem- 
plated by Article 3485. A judgment of nonsuit voluntarily taken, is only a 
satgnent of nonsuit rendered by the court, with the consent of the party, to 
enable him to renew his action in another form, on different allegations, or 
after he shall have supplied himself with additional means of proof. 

This certainly is no abandonment or discontinuance of his demand within 
the meaning of Article 3485. If the suit had been brought before a court of 
incompetent jurisdiction, such a suit, according to Article 3484, would inter- 
rupt prescription, because it Pos showed an intention on the part of the 
plaintiff to pursue his demand, and not to abandon it. Now, in what way did 
plaintiffs show any intention to abandon their demand? Under the decisions 
of the old court, and until a late date, the peremptory exception filed by plain- 
tiffs in the first suit was well taken. Plaintiff's counsel viewing it in this light, 
(it matters not if he was in error,) in order to preserve the rights of his clients, 
and to enable him to provide himself with the means of establishing the claim 
and proving the demand at the elected domicil, the absence of which was 
alleged by defendants, asked the court to render a judgment of nonsuit in- 
stead of a judgment absolutely discharging the defendants. But says the 
defendant, this cannot avail you, because you then had in your possession the 

rotest showing the demand. This fact does not appear in the record—and if 
it did, iow could it alter the case? It is apparent that the party had no inten- 
tion to abandon his demand—and if proof of his intention were wanting, we 
have it in the fact that he renewed his suit at the very next term of the court, 
We doubt if a judgment of nonsuit is ever rendered in any other manner than 
was the one before the court. The plaintiff, finding that an exception is 
well taken, or that his proof has failed, to avoid an absolute judgment agai 
him, asks the court to make the judgment as of nonsuit, that he may begin 
again—and the court, to enable him to do this, and believing the justice of 
case will thus be met, renders it in this form. It is by no means —— 
occurrence that a party plaintiff against whom an absolute judgment has 
rendered, asks the Supreme Court on appeal to make the judgment as of non. 








of the grants his . Can it 
Se teeboated teot eg ee this iss on motion of the plaintiff 
do not interrupt prescription ? 

Muse & Merrick, for defendant and appellant. 

Campset, J. (Voorates, J., and Bucuanan, J., absent.) The appellants 
rely on their plea of prescription. The note sued on, matured in January, 
1841, An action was brought in 1845, which terminated in November of that 
year, by a judgment dn these words: “On motion of Mc Vea, of counsel for 
plaintiffs, it is orderd,” etc., ‘that judgment be rendered against the plaintiffs, 
as in case of nonsuit, with costs.” 

The present suit was brought in March, 1846. 

The question is, whether plaintiffs lost by their course at the trial of the 
previous action, the benefit of an interruption of prescription, which they 
would otherwise unquestionably have had. 

The Article 8484, treats of the citation of the possessor, as a legal interrup- 
tion. The benefit of the rule is extended to creditors, by Articles 3516, 3517. 
It may he assumed then, that the case of the debtor as well as that of the pos. 
sessor is comprehended by the Article 3485, which says: “If the plaintiff 
after having made his demand, abandons or discontinues it, the interruption 
shall be considered as never having happened.” 

The appellants insist that the judgment as in case of nonsuit, having been 
rendered on motion of plaintiff's counsel, amounts fo a voluntary abandon- 
ment or discontinuance of the demand, and therefore, no interruption of pres- 
cription has happened. 

They have arrived at this conclusion, though with much hesitation. 

Although the distinction between a voluntary and involuntary nonsuit, as it 
exists at conmon law, is not with us, established in direct terms; yet it may 
be fairly inferred and has been frequently recognized by the court; and we are 
unable to see any essential difference between a discontinuance as known in 
our practice and a voluntary nonsuit. 

In the case of Dunn and others v. Kenney, 11 R. 249, prescription was relied 
upon. It was contended by the plaintiffs as im this case, that the prescription 
had been interrupted by a previous action. The record of the first suit con- 
tained the following entry: “This cause came on to-day for trial before @ 
jury, when the plaintiffs having offered no proof in support of their claim, it is 
adjudged and decreed that judgment of nonsuit be entered against plaintiffs, 
and that they pay costs of suit.” In commenting on this, Judge Bullard, 
says: “If the record had shown that a jury was empannelled, we might 
have inferred that the nonsuit was voluntary, because the defendant, in cases 
tried by & jury, has a right to a verdict, unless the plaintiff chose to suffer a 
nonsuit. - But that does not appear in this case.” 

In the case of Smith v. Gibbon, 6 Ann. 684, plaintiff having instituted suit 
to recover a tract of land, at the trial took a voluntary nonsuit, and subse- 
quently renewed his suit. It was held by the court, Preston, pronouncing its 
opinion, that the first suit was voluntarily abandoned and did not interrupt pre- 
scription. ‘ 

Although it is not impossible from the matters appearing on the record that 
plaintiffs fearing they were not able to make out their case, and that judgment 
would therefore be rendered in favor of defendants, applied for a nonsuit, not 
with the intention of abandoning their claim, but on the contrary, with the 
intention of renewing it under more favorable auspices, still, ander the autho- 
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It is therefore adjudged and decreed, that the judgment of the District Court” 


be reversed and annulled, and that there be judgment in favor of the defen- 
dants. The costs of both courts to be paid by plaintiffs and appellees. 
EB. Briggs, for a rehearing: 

We are induced to ask a rehearing in this case for two reasons, apart 
from our believing the court to be in error in the decision they have rendered : 
_ Ist. Because the court confesses it arrives at the conclusion with much hesita- 
a 2d. Because the reconsideration of the subject will entail but very little 

or. 

The question is of considerable importance as it affects practice, and likel 
to work much injury in the form in which it is at present solved, and we sha 
endeavor to show that the authorities are against this solution. Art. 3484 is 
but. the transcript of Art. 2244 of the Code Napoleon, which says: “ Une cita- 
tion en justice, un commandement ou une saisie, signifiés 4 celui qu’on veut 
empécher de prescrire, forment l’interruption civile; and Art. 2246, La cita- 
tion en justice, donnée méme devant un juge incompétent, interrompt la pres- 
cription.” Art. 3485 is 2247 of the Code Napoleon, which says: {* Si l’assi- 
gnation est nulle par défaut de forme,—Si le demandeur se désiste de sa de- 
tmhande,—S’il laisse périmer l’instance,—Ou si sa demande est rejetée,—L’in- 
terruption est regardée comme non avenue.” 

The latter article in the French Code covers more ground than that in ours, 
but it contains the provision to which our article is limited. 

Before we examine the reason of these articles and exhibit the comments 
made thereon, we would respectfully state to the court our belief that it is in 
error in supposing a difference to exist between voluntary and involuntary non- 
suits at common law. 

Tidd, vol. 2, p. 916, says: When the jury have agreed, they return to the 
bar; but before they give their verdict, it was formerly usual to ‘call or de- 
mand the plaintiff, in order te answer the amercement, to which, by the old 
law, he was liable in case he failed in his suit; and it is now usual to call him 
whenever he is unable to make out his case, either by reason of his not adduc- 
ing evidence in support of it, or evidence arising in the proper county; and 
if it be clear that in point of law the action will not lie, the Judge at Nisi 
Prius will nonsuit the plaintiff, although the objection appear on the record, 
and might be taken advantage of by motion in arrest of judgment, or on a 
writ of error. But where the case turns on a question of fact, it ought to be 
submitted to the jury, unless the plaintiff’s counsel expressly assent to his 
being nonsuited, a mere tacit acquiescence not being, it seems, sufficient. 

In Chitty’s Practice, vol. 8, p. 910, it is said, “‘ A nonsuit must always be 
voluntary, that is, by plaintiff’s counsel submitting to the same or not appear- 
ing; and in no case can it be adverse or without implied consent. Dewer vy. 
Purdy, 4 Nev. & Man. 633. If the plantiff’s counsel, after hearing the argu: 
ments and evidence on both sides, perceives the judge and jury are deci 

inst the plaintiff, or he apprehends from the absence of material evidence 
he will, on a future occasion, be able to establish a better case, he usually 
elects to be nonsuited, but if he have no such hope and there is any chance of 
— a.verdict or withdrawal of a juror to divide costs, he does not inter- 


The only sense in which a nonsuit can be said to be given against the assent 
of the plaintiff, expressed or implied, is where by statute the court is em- 
powered to terminate a cause at the instance of the defendant by rendering 
ju t ‘as of nonstit.’ 

same writer, Chitty, vol. 8, 784, says: The law has provided two modes 

on behalf of defendants to prevent a plaintiff from keeping actions suspended 

and untried for any indifinite time, viz: a motion for “a judgment as in case 

of nonsuit” and a trial by proviso. The former, by Stat. Geo. 8, cap. 17, 

entitled: “An Act to prevent inconveniences from delay of causes after issue 

ge enacting :” that where any issue shall be joined in an action or suit at 

- law, in the superior courts, and the plaintiff shall neglect to bring such issue on 
tried according to the course and practice of said courts, it shall be lawful _ 

the Judge, on motion in open court, after “notice, to give the like judg- 





ment for defendant or defendants, as in case of nonsuit,” unless for cause 
further time is allowed, and if such judgment be given, defendant shall have 
his costs as in nonsuit. 

We will now turn to the French Code, and its commentators. Troplong, 
§ 595, in commentating on Art. 2247, with reference to the first clause, quoting 
the reasons for its adeption, says: “ Que lorsque les formalités exigées pour 
que le possesseur soit valablement assigné, n’ont pas été remplies, il n’y a pas 
réellement citation, et il ne peut résulter de l’exploit de signification aucun 
effet.” 

In paragraph 599, he limits the force of the article to errors in the form of 
the citation, it does not extend to want of capacity in the party claimant. 

With reference to the second, § 602: Le deuxiéme cas a lieu lorsque le de- 
mandeur se désiste de sa demande; la justice de cette disposition parle plus 
haut que tous les commentaires. I] est manifeste que par son désistement, le 
demandeur reconnait lui-méme que sa prétention était mal fondée, et qu’il re- 
nonce a se prévaloir de son assignation et de sa demande. 

The third we shall pass over, the doctrine being entirely unknown to our 

ractice. 

" The fourth and last, § 610, is the rejection of the demand. “ En effet, le 
jugement fait le titre du défendeur ou du possesseur. I] retrempe son droit, et 
une nouvelle prescription ne peut commencer que depuis qu’il est intervenu. 

Mais le rejet dont parle |’ Art. 2247, n’est pas un rejet provisoire, c’est un rejet 
définitif, faisant obstacle 4 ce que la méme demande se reproduise entre les 
mémes parties et ayant de tout point, la méme valeur que si le demandeur 
s'était désisté de sa demande.” 

It seems to us clear from the preceding remarks that where prescription has 
been stayed by the service of citation, though before an incompetent tribunal 
or by an incompetent party, some act amounting to a relinquishment of his 
right—“ que sa prétension était mal fondée”—must be shown to deprive him 
of benefit which would otherwise result from this conservatory act. 

The causes which invalidate the demand once made under the jurisprudence 
of the Code Napoleon is: 1st. Defect of form, which, as we have seen, defeats 
the proceeding upon the ground that citation was never made, and therefore 
cannot operate. 2d. That he acknowledges his demand unfounded and there- 
fore withdraws it, which is productive of the same effect. 3d. That the de- 
mand is judicially rejected by a definitive decree, which, as Troplong observes, 
settles the question by denying the right and giving title to the party cited. In 
the second case, the claimant is supposed to relinquish his right, or admits that 
he claims in error; in the latter, the court does so for him, 

But where, as in the case at issue, the plaintiff makes no such admission, 
where it is patent to the debtor and to the court that the nonsuit is moved for, 
not only without such relinquishment, either tacit or express, but with a de- 
clared intention to pursue it, it seems going beyond the rationale of the whole 
doctrine to declare that the same results shall follow. He tells you, fearing 
that my debtor, from technical difficulties, may evade my claim, which is a 
just one, and obtain a verdict in his favor, I will consent to a judgment in the 
form of a nonsuit, that I may obtain such evidence or correct such omissions, 
and prosecute it without the risk of such a misadventure. 

The following is the rationale given by Rogron, Art. 2244: “Le possesseur 
appelé a venir se défendre devant la justice, ne peut pas se dispenser sans étre 
de mauvaise foi, et sa possession de ce moment est interrompue civilement, 
2446, devant un juge incompétant: Dans ce cas le demandeur, il est vrai, 
s'est mépris sur le tribunal, mais il n’y en a pas moins assignation en justice, 
et cette assignation, valable dans la forme, ayant averti le possesseur qu’il était 
sans droit, l’a constituée en mauvaise foi.” 

His remarks on 2447 correspond with those of Troplong. 

Now surely a suit commenced and prosecuted, but terminated by a decree of 
the court which is not a definitive judgment, but mérely provisional in its 
nature, by which neither the rights of the plaintiff are concluded, nor the 
alleged obligation of the defendant discharged, as effectually makes him a deb- 
tor in bad faith, as a suit brought before an incompetent tribunal or by one not 
qualified to stand in judgment. The court dismisses the demand in all three 
of the supposed cases, and although in fact in the first, it does so on the 
motion of the plaintiffs’ counsel, that motion is coupled with reasons which 
effectually negative the presumption that the demand has been abandoned. 
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SUPREME COURT OF LOUISIANA, 


Recantation of the original charge—admission, tacit or express, that the 
defendant is in good faith, constitutes in all the cases cited in illustration by 
the French writers, the reason why a discontinuance either active or in the case 
of perimation tacit, should render inoperative the effect of citation when once 
effectually made, and we again repeat that it is impossible by any construction 
which can be given to a judgment of nonsuit, even where granted on the plain- 
tiff’s motion, to pretend that this admission has been made, or that we have 
done anything to negative our original allegation to the contrary. 

There is a reason for every — precept, if sufficient trouble be bestowed in 
tracing it to its source, and we think this a safer mode of construing statutes 
than by reference to lexicons. The one can hardly lead to error, the other is 
almost always sure to do so. 

In the case of Smith v. Gibbon, 6 Ann. 684, the first suit was commenced 
four months from 18th November, 1844, or in March of the following year, but 
at the time plaintiff took a voluntary nonsuit, and commenced the suit in ques- 
tion on the 25th June, 1846, a year and three months after the judgment in 
the first, and the court says, “It is to be observed that the first suit does not 
— prescription because it was voluntarily abandoned,” citing 8485— 

e. 


Rehearing refused. 





Denis Cronan v. Samvet J. Peters et al. 


Defendant, an officer of Government, by an erroneous construction of plaintiff’s contract with the 
Government, prevented its performance, and thus deprived plaintiff of advantages resulting from 
it. The Government ratified the construction which defendant placed upon the contract. Held: 
That the contract was a public one, in which defendant had no personal interest, and which was 
not obligatory upon him, and that he could not be held liable for an erroneous interpretation of 
it which the Government ratified. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G. B. Duncan, for plaintiffand appellant: 


Good faith, saith Lord Mansfield, in the “Swartwout case,” 4 Bur. 1986, is not 
alone sufficient to protect the agent against personal liability. He puts the two 
cases as exceptions to the general rule. 

Ist. Where the agent is under timely notice. 2d. Where the agent has 
acted mala fide. This limitation of the general rule was also approved by the 
Supreme Court of the United States, 10 Peters, 156. 

Bee, also, Hearsey v. Pruyn, 7 John., 182-8; Cary v. Webster, 4 Stra., 480; 
Adams v. Hopkins, 5 John., 255, N. 1; Riplay et al v. Gelston, 9 John; Fry v. 
Lockwood, 4 Cowen, 456; Osborn v. the Bank of the United States,9 Wheaton, 
p. 368, et seq. 

The true, rational, and constitutional doctrine in such cases, is laid down by 
Justice McLean, as the organ of the undivided Court, in the case of Jracy & 
Balestier vy. Swartwout, 10 P., 98-9. The case was this: ‘The plaintifis were 
importing merchants, had imported, at New York, a quantity of syrup of sugar 
cane. The defendant was Collector of the port. It was admitted that the law- 
ful duties on the article was 15 per cent. ad ralorem. The Collector demanded 
a bond for said duty, or, should it be required, of three cents per pound. This 
he did under positive instruction from the Secretary of the Treasury. The 
plaintiffs refuse ; the goods remained in possession of the Government, and were 
deteriorated. The plaintiff admitted that the defendant acted throughout in 
entire good faith, and under instructions from the Secretary of the Treasury. 

Tne case was tried in the Circuit Court, and the Court instructed the jury 
that the amount offered by plaintiffs was all the duty the Government was en- 
titled to, yet the circumstances ought to subject the defendant to only nominal 
damages, that the Collector was pursuing what he believed the true construction 
of the law. The jury, under this instruction, found for plaintiffs six cents dam- 
ages, to wit: nominal damages. 




















NEW ORLEANS, JUNE, 1854. 


The case came up before the Supreme Court, and on the foregoing instruc- § Onomam 
tions of the Circuit Court, they say, Parzns. 

“The Collector of the Customs is a ministerial officer ; he acts under instruc- 
tions of the Secretary ofthe Treasury. * * 

“ Do these instructions, when not given in accordance with law, afford a jus- 
tification to the Collector, or exonerate him from the payment of adequate dam- 
ages for an injury resulting from his illegal acts. The Circuit Court did not : 
consider these instructions as a justification to the defendant; and in this they a 
were unquestionably correct.” - 

“The Secretary of the Treasury is bound by law” * * * Neither he nor ee 
those who act under him, can dispense with, or alter any of its provisions. It 
would be a most dangerous principle to establish, that the acts of a ministerial 
officer, when done in good faith, however injurious to private rights, and un- 
supported by law, should afford no ground for legal redress.” 

This, if the Court please, is doctrine and language worthy of an American 
Jurist, administering American law in a country where, thanks be to God, and 
the Continental Congress, none are so high as to be above the reach of the law, 
and none so low but that they may feel that they are safe under its protecting 
power. Such sentiments are not unworthy of a Denman, who as Lord Chief 
Justice of England, in the case of Stockdale v. Hansard, 9 A. & E. 1, declared 
that the British House of Commons, “cannot alter the law, or by resolution 
place any one beyond its control. The proposition is wholly untenable, and 
abhorrent to the first principle of the Constitution of England.” 

It was a case where a printer, being sued for a libel, put forth the plea that 
he was the printer of the House of Commons—that he had printed only by its 
order, The House itself adopted the act, and instructed the Attorney General . 
of England to appear—intervene in the case—take the whole defence and plead, 3 
as a peremptory exception, that the House having done the act was privileged 
from suit and irresponsible. The Judge says again, E. C. 36, p. 65., “ When 
one of my fellow subjects presents himself before me in this Court, demanding 
justice for an injury, it is not at my option to grant or withhold redress; I am 
bound to afford it, if the law declares him entitled to it.” That whole opinion 
may be read and studied by every friend of untrammeled law ; of constitutional 
liberty ; of freedom in courts of justice; of historical truth ; of eloquent defence a 
of the independence of the judiciary; of a noble assertion of that better rule . 
which upholds the rights of private citizens against the power of the govern- 

“ment. 

I revert once more to the case of Tracy. At page 95, the court says distinctly, 
“Where a ministerial officer acts in good faith, for an injury done he is not lia- 
ble to exemplary damages; but he can claim no further exemption, where his 
acts are clearly against the law.” 

I plant myself upon the great truths here vindicated. They cannot be over- 
thrown; and until they are, the case at bar is with the plaintiff. When this ° 
Court shall cut itself loose from the law, and with something worse than judi- 
cial blindness echo back what was said of this case in the court below, as seen 
in the printed opinion, then indeed will the plaintiff lose his case on this ques- 
tion of law, but not until then, and I trust that day may never come. 

At page 97 the court again says that the “plaintiff having failed to give an 
illegal bond was not a circumstance which should have lessened the plaintiffs’ a 
damages; nor in point of law, should the good faith in which the defendant 
seems to have acted, exempt him from compensatory damages.” ‘Some per- 
sonal inconvenience may be experienced by an officer who shall be held respon- 
sible in damages for illegal acts done under instructions of a superior; but as 
the Government in such cases is bound to indemnify the officer there can be no 
eventual hardship” 10 P. 98-9, 13 Peters 176-7 (Thompson. ) : 

An officer entrusted by the Common or Statute Law, is liable to an action for R 
negligence in the performance of his trust or duty, or for neglect in the execu- 4 
tion of his office. Jenner v. Joliffe, 9 John., 381. 

It is a general principal of law. that whenever an individual has sustained an 
injury, by the misfeasance or nonfeasance of an officer, who acts or omits to 
act, contrary to his duty, the law affords redress by an action on the case adapt- 
ed to the injury. 15 John., 254. 

It is no objection to the action that it is new, if it be not new in principle, 

4 Burr., 2845; 5 Burr., 2709-21. 
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SUPREME COURT OF LOUISIANA, 


Recantation of the original charge—admission, tacit or express, that the 
defendant is in good faith, constitutes in all the cases cited in illustration by 
the French writers, the reason why a discontinuance either active or in the case 
of perimation tacit, should render inoperative the effect of citation when once 
effectually made, and we again repeat that it is impossible by any construction 
which can be given to a judgment of nonsuit, even where granted on the plain- 
tiff’s motion, to pretend that this admission has been made, or that we have 
done anything to negative our original allegation to the contrary. 

There is a reason for every ‘om 5 precept, if sufficient trouble be bestowed in 
tracing it to its source, and we think this a safer mode of construing statutes 
than by reference to lexicons. The one can hardly lead to error, the other is 
almost always sure to do so. 

In the case of Smith v. Gibbon, 6 Ann. 684, the first suit was commenced 
four months from 18th November, 1844, or in March of the following year, but 
at the time plaintiff took a voluntary nonsuit, and commenced the suit in ques- 
tion on the 25th June, 1846, a year and three months after the judgment in 
the first, and the court says, “It is to be observed that the first suit does not 
interrupt prescription because it was voluntarily abandoned,” citing 8485— 

e. 


Rehearing refused. 





Denis Cronan v. Samvet J. Peters et al. 


Defendant, an officer of Government, by an erroneous construction of plaintiff’s contract with the 
Government, prevented its performance, and thus deprived plaintiff of advantages resulting from 
it. The Government ratified the construction which defendant placed upon the contract. Held: 
That the contract was a public one, in which defendant had no personal interest, and which was 
not obligatory upon him, and that he could not be held liable for an erroneous interpretation of 
it which the Government ratified. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G. B. Duncan, for plaintiffand appellant: 


Good faith, saith Lord Mansfield, in the “Swartwout case,” 4 Bur. 1986, is not 
alone sufficient to protect the agent against personal liability. He puts the two 
cases as exceptions to the general rule. 

Ist. Where the agent is under timely notice. 2d. Where the agent has 
acted mala fide. This limitation of the general rule was also approved by the 
Supreme Court of the United States, 10 Peters, 156. 

, also, Hearsey v. Pruyn, 7 John., 182-8; Cary v. Webster, 4 Stra., 480; 
Adams v. Hopkins, 5 John., 255, N. 1; Riplay et al v. Gelston,9 John; Fry v. 
Lockwood, 4 Cowen, 456; Osborn v. the Bank of the United States,9 Wheaton, 
p. 368, et seq. 

The true, rational, and constitutional doctrine in such cases, is laid down by 
Justice McLean, as the organ of the undivided Court, in the case of Tracy & 
Balestier v. Swartwout, 10 P., 983-9. The case was this: ‘The plaintiffs were 
importing merchants, had imported, at New York, a quantity of syrup of sugar 
cane. The defendant was Collector of the port. It was admitted that the law- 
ful duties on the article was 15 per cent. ad valorem. The Collector demanded 
a bond for said duty, or, should it be required, of three cents per pound. This 
he did under positive instruction from the Secretary of the Treasury. The 
plaintiffs refuse ; the goods remained in possession of the Government, and were 
deteriorated. The plaintiff admitted that the defendant acted throughout in 
entire good faith, and under instructions from the Secretary of the Treasury. 

Tne case was tried in the Circuit Court, and the Court instructed the jury 
that the amount offered by plaintiffs was all the duty the Government was en- 
titled to, yet the circumstances ought to subject the defendant to only nominal 
damages, that the Collector was pursuing what he believed the true construction 
of the law. The jury, under this instruction, found for plaintiffs six cents dam- 
ages, to wit: nominal damages. 
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The case came up before the Supreme Court, and on the foregoing instruc- 
tions of the Circuit Court, they say, 

“The Collector of the Customs is a ministerial officer ; he acts under instruc- 
tions of the Secretary ofthe Treasury. * * * 

“ Do these instructions, when not given in accordance with law, afford a jus- 
tification to the Collector, or exonerate him from the payment of adequate dam- 
ages for an injury resulting from his illegal acts. The Circuit Court did not 
consider these instructions as a justification to the defendant; and in this they 
were unquestionably correct.” 

“The Secretary of the Treasury is bound by law” * * * Neither he nor 
those who act under him, can dispense with, or alter any of its provisions. It 
would be a most dangerous principle to establish, that the acts of a ministerial 
officer, when done in good faith, however injurious to private rights, and un- 
supported by law, should afford no ground for Jegal redress.” 

This, if the Court please, is doctrine and language worthy of an American 
Jurist, administering American law in a country where, thanks be to God, and : 
the Continental Congress, none are so high as to be above the reach of the law, ‘e 
and none so low but that they may feel that they are safe under its protecting x: 
power. Such sentiments are not unworthy of a Denman, who as Lord Chief 
Justice of England, in the case of Stockdale v. Hansard, 9 A. & E. 1, declared 
that the British House of Commons, “cannot alter the law, or by resolution 
place any one beyond its control. The proposition is wholly untenable, and 
abhorrent to the first principle of the Constitution of England.” % 

It was a case where a printer, being sued for a libel, put forth the plea that 
he was the printer of the House of Commons—that he had printed only by its 
order. The House itself adopted the act, and instructed the Attorney General 
of England to appear—intervene in the case—take the whole defence and plead, 
as a peremptory exception, that the House having done the act was privileged 
from suit and irresponsible. The Judge says again, E. C. 36, p. 65., “ When 
one of my fellow subjects presents himself before me in this Court, demanding 
justice for an injury, it is not at my option to grant or withhold redress; I am 
bound to afford it, if the law declares him entitled to it.” That whole opinion 
may be read and studied by every friend of untrammeled law ; of constitutional 
liberty ; of freedom in courts of justice; of historical truth ; of eloquent defence 
of the independence of the judiciary ; of a noble assertion of that better rule 
which upholds the rights of private citizens against the power of the govern- 

“ment. 

I revert once more to the case of Tracy. At page 95, the court says distinctly, 
“Where a ministerial officer acts in good faith, for an injury done he is not lia- 
ble to exemplary damages; but he can claim no further exemption, where his 
acts are clearly against the law.” 

I plant myself upon the great truths here vindicated. They cannot be over- 
thrown; and until they are, the case at bar is with the plaintiff. When this ° 
Court shall cut itself loose from the law, and with something worse than judi- 
cial blindness echo back what was said of this case in the court below, as seen 
in the printed opinion, then indeed will the plaintiff lose his case on this ques- 
tion of law, but not until then, and I trust that day may never come. 

At page 97 the court again says that the “plaintiff having failed to give an 
illegal bond was not a circumstance which should have lessened the plaintiffs’ 
damages; nor in point of law, should the good faith in which the defendant 
seems to have acted, exempt him from compensatory damages.” ‘Some per- 
sonal inconvenience may be experienced by an officer who shall be held respon- 
sible in damages for illegal acts done under instructions of a superior; but as 
the Government in such cases is bound to indemnify the officer there can be no 
eventual hardship” 10 P. 98-9, 13 Peters 176—7 (Thompson. ) 

An officer entrusted by the Common or Statute Law, is liable to an action for 
negligence in the performance of his trust or duty, or for neglect in the execu- 
tion of his office. Jenner v. Joliffe, 9 John., 381. 

It is a general principal of law. that whenever an individual has sustained an % 
injury, by the misfeasance or nonfeasance of an officer, who acts or omits to 
act, contrary to his duty, the law affords redress by an action on the case adapt- 
ed to the injury. 15 John., 254. 

It is no objection to the action that it is new, if it be not new in principle. 
4 Burr., 2345; 5 Burr., 2709-21. 
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In an action on the case for nonfeasance if the declaration avers vi et armis, 
it is bad. And generally now in this action it is omitted. ‘1 Comyn., 277, c. 8. 

It is clear from the authorities that money may be recovered from a public 
officer, though paid to him in-the official capacity—and though he may have 
been acting in the most perfect good faith, and under instructions from his offi- 
cial superiors,—if he received it against law and right. Story on Agency, sec. 
800, 307. ‘There is no difference in principle between an officer exacting money 
from a citizen without law, and refusing to give him that which belongs to him, 
contrary to law. 

In the case of Walker v. Swartwout, 12 John., 447, Chief Justice Thompson 
Jays down the law to be, that an officer must not only make his official position 
known but he must furnish the proper vouchers to the party to enable him to 
recover from Government, and if he fails to do so he is personally responsible. 
It is true that a majority of the Court was against the Chief Justice, but not on 
this legal point,—only on the facts. See Ripley v. Gelston, 9 John. 208-9. 

Hunton & Bradford, for defendant : 


For misfeasances and nonfeasauces in office, certain officers have sometimes 
been held responsible personally for injuries resulting therefrom to individuals. 
The correctness of the principle of law upon which such responsibility was en- 
forced is not questioned. But that principle is not at all applicable in a case like 
the present. In offices in which the incumbent owes a duty and is under an 
obligation to the public at large as well as to the government which appoints 
him, - personal responsibility for misfeasances and negligences is acknow- 
ledged. 

A postmaster, for example, is under an obligation, by virtue of his office to 
deliver the letters which come to his office, to the persons legally entitled to 
receive them, and should he wilfully refuse to deliver such letters, he would for 
such a misfeasance, be personally responsible to the party injured. So, too, a 
collector of the customs,by virtue of his office, is under an obligation to receive 
entries of merchandise, etc., and this duty he owes to the public, to every indi- 
vidual importer, and should he be guilty of any negligence of his prescribed 
duty, would render himself personally liable to any one injured thereby. But 
no case has been cited by plaintiff’s counsel, and no case can be found where 
this principle has been extended to contracts made with the government through 
its agents. 

“An agent contracting on behalf of the Government, is not personally bound 
by such a contract even though he would be by the terms of the contract if it 
were an agency of a private nature,” p. 382, lec. 302, et seg. 

This rule has often been recognized and enforced by the courts of England 
and the United States. 

In the case of Stokes v. Kendall, 3 How., p. 88-9, Stokes sued Kendall—then 
P. M. General—alleging hat plaintiffs had certain contracts with Barry, Ken- 
dall’s predecessor, for carrying the mails; that by virtue of said contracts they 
became entitled to certain credits which Barry caused to be entered in their 
favor on the Books of the Department. That defendant, as Barry’s successor, 
disallowed said credits, and charged plaintiffs on his books, the sum of $122,000. 
That subsequently, by a special law of Congress, the accounts between plain- 
tiffs and the P. O. Department were referred to an auditor, and by said law 
Kendall was directed to enter upon his book such credits as the auditor might 
award. This Kendall refused to do. On the trial, the jury, under instructions, 
found a verdict for plaintiffs for $11,000 damages, sustained as they said, in 
consequence of the illegal acts of the defendant. 

Now here was a case by which the public officer was, by a special law of 
Congress, directed to allow certain credits in fulfilment of a contract. He re- 
fused to do so, and by his refusal the plaintiffs sustained damages. But was 
the defendant personally liable? The Supreme Court held the contrary ; and 
C. J. Taney, in delivering the opinion of the court, used this language: “A 
public officer is not liable to an action if he falls into an error, in a @ase where 
the act to be done is not merely a ministerial one, but is one in relation to which 
it is his duty to exercise judgment and discretion, even though an individual 
" suffer by his mistake.” 

_ Peters certainly stands in a more favorable attitude to escape personal liabil- 
ity than Kendall did, in the case cited. There, Kendall was directed by law 
to do a certain thing which he refused to do; here, the commissioners not only 
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had no instructions as to the execution of the contract with Oronan, but all 
they did in reference to that contract—the very acts now complained of, have 
been sanctioned and approved by the commissioners of customs at Washington, 
and the commissioners have been instructed not to pay. 

In a very recent case in the Supreme Court, Justice Grier says, “it is an 
established rule of law that an agent who contracts in the name of his principal 
is not liable to a suit on such contract, much less a public officer acting for his 
Government. As regards him, the rule is, that he is not responsible on any 
contract he may make in that capacity.” Parks v. Ross, 11 How., 374. 

To the same effect are the following authorities: 12 Johnson, 444; 2 Wend., 
875; Brown v. Austin, 1 Mass., 214; Dawns v. Jackson, 9 Mass., 490; 4 
Humph., 308. 

In the several cases referred to by the learned counsel for the plaintiff, no- 
thing can be found in conflict with these plain principles of law. The questions 
adjudicated in the case of Usborne v. the Bank of the United States, did not ap- 
proximate the principles involved here. 

The case of Ziliot v. Swartwout was not a case for breach of contract, but 
was brought against a ministerial officer for demanding duties beyond what he 
was by law authorized to exact, and for his refusal to deliver goods until those 
illegal duties were paid. In that case the plaintiff paid the excessive duties in 
order to get possession of his goods, paid under protest, and sued to recover 
them back. Appellant’s counsel has fallen into an error in stating, that in that 
case the plaintiff voluntarily submitted to the views of the law entertained by 
the officer, and paid over the money. On the contrary, it was expressly held 
that even a collector, a ministerial officer, with prescribed duties, would not be 
responsible in an action to recover back duties illegally exacted, and paid by 
him into the treasury, unless these duties were paid under protest. And in his 
comment on that case the counsel errs again in saying that it cannot be insisted 
upon, here, that the officer has paid over the money to the government. This 
Peters has been compelled to do. 

In the case of Walker v. Swartwout it was expressly decided that a public 
agent employing a man to work on account of government, in his known official 
capacity, is not responsible, personally, for the wages. It is true that Thompson, 
C. J., dissented, but only on the ground that the defendant had made himself 
liable by an express individual promise to pay, and by his refusal to give the 
laborer any certificate or voucher which would enable him to obtain his wages 
from the government. 

After an attentive examination of the cases cited by plaintiff’s counsel we 
have failed to find a single one, in which an agent contracting on behalf of an 
avowed principal, has been held personally responsible for the breach of such a 
contract. 

The cases cited, of suits against officers for official misconduct, for violating 
rights of parties fixed by law, are not analagous to the one before the court. 
In the language of the District Judge, “the case at bar involves the construc- 
tion of a contract with the government and the defendant cannot be made re- 
sponsible for a breach of that in consequence of acts done in good faith, in the 
exercise of a sound discretion, and within the limits of his official function.” 

If the United States have failed to cause the contract entered into by them, 
to be faithfully executed, they are bound to indemnify Cronan for any damage 
he may have sustained by the inexecution of the contract. In the words of a 
distinguished jurist “ the presumption is that the government is ready to fulfill 
all its contracts, and discharge its obiigations, not only with good faith but 
punctilious promptitude, and in a spirit of liberal courtesy.” 

If the principal contended for by the counsel for appellant should be recog- 
nised and established as law, the consequences would be most pernicious to the 
public interests. No public agent or officer will look to the interests of the 
government and undertake to have its contracts fairly executed, if from an 
error of judgment in construing the rights of the parties to such contracts, he is 
to be held personally responsible. No man, indeed, would accept an office or 
agency under the government, requiring his aid or services in receiving sup- 
plies, making disbursements, or aiding otherwise in the execution of govern- 
ment contracts, if he is to be held personally liable for any and every infringe- 
ment of what may be adjudged to be the legal rights of the parties to such con- 
tract. 
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This is not and never has been the rule of law. 

In making his contract the plaintiff gave credit to the government, as fully 
appears from the terms of the instrument. He looked to the government, and 
not to its agents, the commissioners, for the fulfilment of the contract, and for 
the pay to which he might become entitled under it. If he has any claim for 
damages for breach of the contract, it must be preferred against the party with 
whom he contracted. 


Oapen, J. The Government of the United States, on the 16th of November, 
1848, entered into a contract with the plaintiff for the hauling of the materials 
necessary to the building of the customhouse in New Orleans. The contract 
was executed on the part of the Government by Denis Prieur, Aleée Labranche 
and William M. Gwin, in the capacity of Commissioners on behalf of the 
United States, and was approved by the Secretary of the Treasury. These 
Commissioners were appointed by the Secretary of the Treasury under power 
vested in him by law. The following facts are material for the proper under- 
standing of the respective rights and obligations of the parties : 

“That, whereas, in compliance with the acceptance on the part of said parties 
of the second part, of the proposal made by said party, if the said party of 
the first part, of the 30th October, 1448, to do all the hauling of the materials 
necessary to the building of said customhouse, said party of the first part doth 
hereby covenant and bind himself to and with said party of the second part, to 
do all the hauling of the building materials which may be deemed necessary for 
the erection of said customhouse, at the same rates and agreeably with the tariff 
established by the general council of the city of New Orleans, on the 5th June, 
A. D., 1848, in such cases, said party of the first part binding himself to do and 
perform said hauling when thereto required, without prejudice to the progress 
of the work on said building, and at all times and at such places as may be de- 
signated by the superintendent of said building or by the architect thereof, to 
have and deliver said materials; and in case said party of the first part fail in 
any respect to do and perform said hauling when thereto required, and in the 
manner hereinafter stated, then said party of the second part shall have the 
right to go out and employ others to do said hauling, and said party of the first 
part by such failure or neglect shall forfeit to said party of the second part the 
difference, if any, in price, which said party of the second part may have paid 
by reason of such default ; and said party of the first part, as well as his surety 
in the bond to be given by him, given for the faithful performance of the stipu- 
lations of this contract, shall forfeit and be responsible to said party of the 
second part for such damages as may have been incurred in the progress of the 
work on said building, by reason of the default of said party of the first part in 
furnishing and delivering the materials when required; and said party of the 
first part doth:hereby covenant and bind himself to and with said party of the 
second part, ' ' 

“Ist, To haul all the building materials, including the granite, and to deliver 
the same when thereto required, at such points as may be designated by the 
superintendant or architect of said building, in good order and free from all 
injury from hauling or otherwise, the granite to be delivered free from breakage, 
or being soiled in its transmission from the Levee to the site of the building, 
and the said parties of the second part acting in their capacity aforesaid, do 
hereby covenant and bind themselves to and with said party of the first part, 
to pay unto said party of the first part, the same rate and amount per load for 
hauling said building materials as are established by the ordinance aforesaid, 


‘ 





\ 
a 
rg 





NEW ORLEANS, JUNE, 1854. 
and now in force in this city upon such subjects; except, however, as to the 
granite, said party of the second part agree and bind themselves to pay unto 
said party of the first part, the same amount and rate per load as paid by the 
Second Municipality of the city of New Orleans, for hauling the granite neces- 
sary for the new Municipal Hall, said rates, however, to be increased or dimin- 
ished in proportion to the extra distance over which the granite shall or may be 
hauled for the customhouse, when compared with the distance over which the 
granite for the new Municipal Hall has been hauled. Said payment to be 
made by said parties of the second part on the delivery of said building mate- 
rials in accordance with the stipulations of this contract, or at such times as 
the contracting parties may agrée upon hereafter. 

“Now, it is expressly understood by these presents, that the foregoing con- 
tract and all the stipulations therein contained are subject to the approval of the 
Secretary of the Treasury of the United States, and binding only in the event of 
his approval. And it is further understood, by and between the parties here 
contracting, that the payments to be made, said parties of the first part shall 
depend only upon the appropriations made by Congress, from time to time, 
for the completion of said customhouse.” 

By the contract, the plaintiff bound himself in a penal sum, with security, to 
do all the hauling of the building materials, when thereto required, at the rates 
established by the tariff adopted by the City Council in 1843, and it was stipu- 
lated that on his default at any time, the Government might employ others to 
do the hauling, and hold him and his security liable for any difference in the 
price of hauling they should have to pay. 

The Commissioners, by whom this contract was made, were succeeded in 
office by S. J. Peters, J. W. Crockett and W. Turnbull, against whom this ac- 
tion is brought to recover from them in solido $9050 as damages alleged to have 
been sustained by the plaintiff, up to the time of filing the petition, by reason 
of the wrongful act of defendants in depriving the petitioner of a profit of that 
amount, which he would have realized from his contract if the Commissioners 
had not contracted with other parties for the hauling of materials, in violation 
of the petitioner’s rights under said contract to do all the hauling of the mate- 
rials necessary for the construction of the customhouse. It appears that some 
time before the contract was entered into with the plaintiff, the Government 
had made a contract, through the agency of the same Commissioners, with 
Kendall & Co. to furnish the Government a large quantity of bricks, and that 
on default of those contractors furnishing the bricks as required, it was stipu- 
lated the Government should have the right to purchase bricks from any other 
persons and hold the contractors responsible for any difference in price they 
might have to pay. These contractors having made default, the defendants, 
acting as Commissioners, made contracts with other parties for the purchase of 
bricks, and included in the contracts that made the hauling of the bricks to the 
customhouse; whereas, by their contract with Kendall & Co. the bricks were 
deliverable at the levee, from which place the plaintiff, under his contract, was 
entitled to have the hauling. It is for the hauling of these materials, for which 
it appears by the evidence, the plaintiff would have been entitled, if he had 
done the hauling, to charge $6563 95, that a recovery is sought to be had from 
the defendants, in the shape of damages for their illegal act in making contracts 
with other parties for the delivery of bricks at the customhouse. The suit is 
prosecuted against defendant, Peters, alone, the other defendants not having 
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‘been served with process, and it is averred that Peters especially, of his own 
illegal and personal acts, and without the sanction of the Government, pre: 
vented the plaintiff from doing the hauling, by inducing certain persons to agree 
with the Commissioners to sell them bricks deliverable at the customhouse, 
including the hauling. It is averred in the petition that defendant became the 
disbursing agent of the Government in the matter of their contract with the 
petitioner, and that he had violated the rights of the plaintiff in the several par- 
ticulars as before stated. 

On the 21st of June, 1851, a letter was written by the Commissioners to the 
Secretary of the Treasury, informing him that the plaintiff complained of these 
acts as being in violation of his rights, and claimed to be paid the contract prices 
for the hauling thus done by others, and requesting instructions on the subject. 
In this letter they state that when they were compelled to purchase bricks from 
others, they found they could only get them ata reasonable price by allowing 
the persons from whom they were purchased, the benefit of contracting to de- 
liver them at the site of the building, and that it is the universal custom to buy 
such bricks delivered. They further state that, although the plaintiff insisted 
that by a proper construction of his contract, he was entitled to all the haul- 
ing, under all circumstances, they, the Commissioners, thought a reasonable 
construction of the contract was, that they should give the plaintiff all the haul- 
ing of materials required and purchased under ordinary circumstances. To this 
letter the Commissioner of Customs at Washington, to whose department the 
letter was referred, replies of date July 11th, 1851, approving the construction 
the Commissioners had placed on the contract, and instructing them not to pay 
the plaintiff. A subsequent letter from the Commissioners, which bears date 
the 30th June 1852, after this suit was brought, is also in evidence, in which 
they ask for more explicit instructions on the subject. In this letter they state 
that they conceive it to be their duty, in making purchases, to obtain all articles 
on tbe most favorable terms; yet, in so doing, their action is necessarily con- 
trolled by existing contracts, so that no wrong be done to a contractor. That 
in making their recent contract with Mr. Blanc for press bricks, his proposition 
was for $18 50 per thousand, delivered at the Basin, and, $20 per thousand, de- 
livered at the customhouse; that as Cronan’s price, according to the contract, 
for hauling was about $2 25 per thousand, it was obviously the interest of the 
Government to accept the latter price delivered at the building, and it was ac- 
cepted, but that Cronan considered it to be an evasion of the contract with him, 
and with some apparent reason. They express in this letter the desire to avoid 
any act that may have the semblance of an attempt to evade the contract with 
the plaintiff, and say that if, in the opinion of the Secretary, Mr. Blanc’s first 
proposition should have been accepted, there would be no difficulty in altering 
the contract with him. To this letter no answer from the Secretary is exhi- 
bited. 

On this state of facts we will first enquire whether the contract with the 
plaintiff was violated. He had bound himself, under a stipulated penalty, to do 
all the hauling at certain fixed rates, and was consequently under the obliga- 
tion of being always ready with the requisite teams and laborers. This obliga- 
tion produced a co-relative right on his part to have the benefit to be derived 
from the employment of his teams in doing all the hauling, and as it is evident 
that the hauling, subject to the qualification in said article stated, which 
he complains was given to others, not from necessity, but for the advant- 
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age of the Government in procuring the hauling to be done at cheaper Cua 
rates than they would have had to pay him, we think it was a clear violation of ‘ Purens. 
the contract, for which the Government is responsible in damages to the plain- 
tiff, As to what would be the measure of those damages, if the Government 
could be sued, and was a party to the record, the rule is furnished in Art. 1928 
of the Civil Code. It would be the amount of the loss the plaintiff bas sustained 
and the profit of which he has been deprived. It was one of those obligations, 
which, from its nature, resolves itself into a claim for damages on the inexecu- 
tion of the contract by either party, and the prices which the plaintiff would 
have been entitled to charge, if he had done the hauling; would not be a stand- 
ard by which those damages could be estimated without other proof in connec- 
tion, showing either an actual loss or privation of gain. But the defendant is 
charged with a violation of his duty as a public officer, from which, loss, it is 
said, resulted to the plaintiff, and that he has therefore rendered himself liable 
for damages as for a tort, and that in such a case proof of the specific damages 
is not requisite. 

The appellce’s counsel do not appear to have considered the case as an action 
for damages, arising ex contractu, which, it is clear, could not be maintained 
without any personal promise or undertaking on the part of the defendant, and 
the question to be decided is; whether an agent or officer of the Government 
can be held liable for damages ex delicto, by his failing to execute a contract 
which his principal had made, in accordance with the just rights of the party 
contracting with his principal, although the principal ratifies and adopts his acts. 

If the plaintiff had actually done the hauling; and the defendant, as disburs- 
ing agent, had received the money to which the plaintiff was entitled under his 
contract, the refusal of the defendant to pay it over to him, might have been a 
violation of his duty as a public officer, rendering him personally liable; but 
as the hauling was not done, and the claim is one for damages; depending on 
the proper construction to be given to the contract, the true and proper charac- 
ter of the action would seem to be one for the breach of a covenant. The de- 
fendant, if personally liable, could only be condemned on proof of actual breach 
of the contract, according to its true legal interpretation; and of actual loss and 
damage sustained by the plaintiff} and those two questions could only be pro- 
perly determined in an action to which the principal himself was a party. The 
difficulty that the Government cannot be sued, furnishes no ground for holding 
the defendant personally liable in such an action; which, from its nature, we 
can view in no other light than one involving a question of damages for an 
alleged breach of contract: The contract was a public one; the defendant had 
no personal interest in it, and as the contract itself was not obligatory upon him, 
he could not be held liable for the consequences of a violation of it, by the erro- 
neous interpretation of it, which the Government ratified. The ratification was 
equivalent to an original authority on the principle, “‘onmis rati habitio man- 
dato aquiparator.” Livermore on Agency; vol. 1,44. The duty which the 
defendant had to perform in superintending the execution of contracts made by 
previous agents of the Government, and making such new contracts as might 
become necessary, was not merely ministerial but required the exercise of dis- 
cretion and judgment, and in such a case an officer cannot be held personally 
liable. Stokes v. Kendall, 3 Howard R., 88. 

The case of Elliot v. Swartwout, 10 Peters, 136, has been relied on in sup- 
port of this action. In that case the Collector of Customs was held liable for 
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- damages for his wrongful act in seizing the goods of certain importing mer- 
chants for duties which by law he had no right to exact. The principle there 
settled was, that where money is illegally demanded and received by an agent, 
he cannot exonerate himself from personal responsibility by paying it over to 
his principal, when he has had notice not to pay it over. If the plaintiff had per- 
formed the services, for which, under his contract, he was entitled to be paid, 
the case cited would go far to sustain an action against the defendant; but the 
principle involved in the present action is altogether different. 

We find nothing decided in the case of Osborne v. the Bank of the United 
States, 9 Wheat. 738, which can by analogy sustain the present action. In 
that case the Treasurer of the State of Ohio was held personally liable, not be- 
cause the State was exempt from being sued, but on the ground that he was in 
possession of, and kept as a separate and distinct fund, money which had been 
taken from the vaults of the United States Bank, in levying a tax on the Bank 
under a law of the State of Ohio, which was held to be repugnant to the Con- 
stitution of the United States and therefore void. 

We have not been referred to any authority which we think can support the 
plaintiff's action, and agree with the conclusion of the coart below that the case 
ought to be dismissed. 

Judgment of the court below is therefore affirmed, with costs. 

Bucnanay, J. I concur in the affirmation of this judgment, on the ground 
that plaintiff has failed to make out, by proof, the case stated in his petition. 
Had his allegations been sustained by the proof, there was a case of personal 
liability, under our law. C. C., 2294. And the District Judge properly over- 
ruled the exception of no cause of action, pleaded in limine. But the proof 
adduced negatived the allegations of the petition, which, to my view, gave a right 
of action against the defendant personally. Those allegations are, substantially, 
that Mr. Peters, of his own volition, and without the countenance or authority 
of Government, took advantage of his situation as Commissioner for the erec- 
tion of the customhouse in New Orleans, to deprive plaintiff of the hauling of 
materials, to which, under his contract with Government, he was entitled, and 
thereby caused great pecuniary loss to plaintiff. 

"The evidence was, on the contrary, that the contracts with other persons than 
the plaintiff for hauling of materials were madé by another Commissioner than 
Mr. Peters, to wit: by the salaried and managing Commissioner, Mr. Crockett, 
and that the plaintiff declared that he would get along well enough if he had 
no more trouble with the other Commissioners than he had with Mr. Peters. 

Under these circumstances, the defendant was entitled to judgment upon the 
merits. 
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Georce Coreman et al. v. Jonn K. Marsre. 


Under the facts of the case, the court refused te disturb a settlement between the parties four years 
after it had been made. 


PPEAL from tie District Court of the Parish of Madison, Perkins, J. 
Amonette, for plaintiffs and appellants. Snyder, for defendant. 
Bucnanan, J. Defendant being sued upon his two promissory notes, made 
to the order of plaintiffs, pleads in defence to the action : 





ist. That the consideration of the notes had failed; that the notes were Comune 

- given for the estimated value of plaintiff’s interest in a commercial partnership 

heretofore subsisting between plaintiff and defendant; that plaintiff kept the 

books of the concern; that no account of stock or assets was taken previously 

to giving said’ notes, the! defendant trusting to the correctness of the en- 

tries in the books; but that he had been imposed upon and defrauded by 

plaintiff, there being numerous errors in the balances of account against the 

customers upon the said books, which swelled the apparent value of the part- 

nership assets above their real value and which should be deducted from the 

notes sued on. 

2. That defendant has taken up and paid at plaintiff’s request, a large amount 
of claims against him, which, by agreement of parties, were to be credited on 
the notes now in suit; and which payments defendant pleads in compensation, 

8d. That in settlement with Seale & Harrell, and also with Jacob Mason, 
defendant found that many articles purchased by plaintiff and by his brother, 
for whose use this suit is brought, had been improperly and fraudulently 
charged, by their order, to the firm of Coleman & Marble, which he claims to 
be deducted from these notes. 

Upon these pleadings, the parties went to trial] before a jury, and the follow- 
ing verdict was returned “ We, the jury, allow the defendant credit for eight 
hundred and sixteen dollars sixty-three cents; and find judgment for the 
plaintiff for balance of the claim, fifty three dollars fifty-one cents.” After an 
unsuccessful attempt to obtain a new trial, the plaintiff has appealed. 

The case comes up to us, upon a bill of exceptions, to the introduction 
of the most of the defendant’s evidence upon various grounds of objection 
stated. 

The case of defendant is very unsatisfactorily presented. On the 17th of 
July, 1848, there is written proof of a dissolution of the partnership of Cole- 
man & Marble, by the terms of which, the latter gave his partner his uncon- 
ditional obligations for a fixed sum, for his share in the partnership effects, 
including the lot and house on and in which the business was conducted, and 
moreover assumed the payment of all liabilities ; releasing formally the plain- 
tiff ‘‘ from all obligations of the firm, and taking the responsibility of settling 
all the debts that the firm is bound for.” To open this settlement, the defen- 
dant has not given us any evidence of what took place when the partnership 
was dissolved; but has brought forward a list of balances copied from the 

*books of Coleman & Marble, and has introduced a number of witnesses who 
have been sworn, in general terms, that there were errors in the amounts 
charged against them upon that list. Such evidence, given four years after the 
dissolution of the partnership, is not sufficient to disturb the formal and solemn 
settlement made between two partners, who are proved to have attended equal- 
ly to the business of the concern, and must be presunitd to have been equally 
cognizant of its affairs. 

Under the plea of compensation, also, the defendant has offered proof of his 
having paid a number of accounts held against the plaintiff by different per- 
sons. So far as he has shown that such payments were made at the request 
of the plaintiff, to be credited on the notes, according to the language of defen- 
dant’s plea, they must be allowed as offsets to plaintiff’s claim. It is evident, 
that as open accounts, they are not compensable with the notes sued upon; 
and only become so, when liquidated by the acknowledgment of the plaintiff 
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mux =tat of their correctness, and his consent that when paid, they should be credited 
upon defendant’s notes. 
The following items of the account or exhibit A., annexed to defendant's 
answer, appear to be entitled to be allowed in compensation : 


Account paid J. P.&J.8. Coons, - - - - $8199 
Note paid Mrs. Susannah Mason, - ee 150 00 
Account paid F. Kelsler, - 17 18 
Account paid Martha Payne, - ee 87 21 
Note G. Coleman favor of Kinsman & Cower, 77 68 


Ce ee 


$363 94 


It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed, and that plaintiff recover of defendant five hundred and six dol- 
lars and six cents, with five per centum per annum interest, from the 10th of 
September, 1849, until paid, and costs in both courts. 


— OPA NAAR AAA nnn nnn ne 


Gray, Macmurpo & Co. v. Lowe & Parrtison et al.—Frary, Done- 
gan & Co., Praying for a Prohibition. 


An appellant will not lose his right of appeal in consequence of the surety becoming insolvent after 
he had signed the bond. In such a case, it is the duty of the court to allow a sufficient surety to 
be substituted. And where the right was denied, and the District Judge dismissed the appeal and 
allowed an execution to issue, a writ of prohibition was granted to arrest proceedings under it. 

©. C. 8013. 


PPLICATION for a Writ of Prohibition to the Judge of the Fourth Dis- 
trict Court of New Orleans, Reynolds, J. £. L. Goold, for the applicant. 
Suet, C, J. The plaintiffs having obtained a judgment against Fearn, 
Donegan & Co., the latter obtained, on the Ist of March, 1854, an order for a 
sSuspensive appeal, and filed within the legal delay, an appeal bond for the 
proper amount, with Kendall, Yoe & Co. as sureties. On the 26th of April, 
1854, after the transcript of appeal had been filed in this court, the plaintiffs 
took a rule in the court below on the defendants, to show cause why the ap- 
peal granted, should not be dismissed, and why execution should not issue 
against Fearn, Donegan & Co, for the amount of the judgment and costs, op 
the following ground; “That the surety, Kendall, Yoe & Co., on the appeal 
bond filed herein, is nog good and solvent, as required by law.” At the hearing 
of the rule, Fearn, Donegan & Co. offered a new surety of unquestionable and 
unquestioned solvency, who being examined as a witness, deposed, that he was 
worth many times over the amount of the required honds. He also declared 
his willingness to sign a new bond, and that when Kendall, Yoe & Co. signed 
the bond, they were considered solvent merchants, and in good credit. Another 
merchant, who had known Kendall, Yoe & Co. for several years, testified that 
he had had extensive transactions with them ; that he considered them solvent, 
and they were so regarded in the commercial community, That they 
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had failed only a few days previous to the date of his examination, and that Gaar, Macauapo a 





only a few days previous, witness had such an opinion of their solvency, that e. 4 
he had agreed to take their notes without an endorser, for a lot of merchan- “""*"4*™" yy 
dize he had on sale, but the bargain was not consummated in consequence of 
a disagreement with the purchaser about the price of the goods. This testi- eo 
mony was received without objection; it is unnecessary, therefore, to say 
whether it was the best evidence on the question of solvency, and as it stood 
before the District Judge without objection, was no doubt ample to satisfy his 
mind, that Kendall, Yoe & Co, were satisfactory sureties when they signed the 
bond. The evidence, however, was superfluous, and was probably offered by 
Fearn, Donegan & Co, out of abundant caution, for it will be observed, the 
rule taken by the plaintiffs questioned not the past, but the present solvency 
of Kendall, Yoe & Co. The decision upon the rule was as follows: ‘‘The court 
considering that the surety on the appeal bond furnished by defendants has be- 
come insolvent, and that no new bond can be furnished after the expiration of the 
legal delay, it is ordered that the rule taken by plaintiffs on the 26th ultimo, be 
made absolute ; that the suspensive appeal herein granted, be set aside and 
dismissed ; and that the plaintiffs have leave to issue execution for the amount 
of the judgment rendered in this case, with costs.” An application was then 
made to this court for a prohibition, the relators suggesting their continued 
willingness to give a new and solvent surety. A rule to show cause having 
been granted, the District Judge answered: “That although he was satisfied 
of the solvency of W. Bogart, the new surety offered in the case mentioned by 
the relators, and of the failure of the former security subsequent to the allow- 
ance of the suspensive appeal, he did consider himself bound to refuse a new 
surety, after the lapse of ten days from signing the judgment. He further 
answers, that he refused an appeal from his judgment, ordering execution to 
issue and dismissing the appeal, because he considered that the law allows no 
such remedy; and further, that being strongly inclined to grant the relators re- 
lief in the premises, he suggested an application to the Supreme Court.” 

We think the District Judge erred, The right of appeal is a constitutional 
right, and in the present case, the right of suspensive appeal was clearly con: 
ferred by the law, If a party in good faith fulfils within the legal delay, the 
conditions upon which the right of suspensive appeal is granted, it would be an 
inequitable and harsh construction of a provision of law framed for the protec- 
tion of defendants, to say that his right should be. defeated by a subsequent 
contingency unforseen, and over which he had no control, the subsequent. 
failure of his surety. Such a doctrine would also involve an inequality which 
could not be reconciled with equity, For by Art. 3012, when the security re- 
ceived “ by the direction of law,” becomes insolvent, his place “ should be sup- 

. plied by qnother,” il doit en étre donné uneautre. The rule is derived from 
the Napoleon Code, and originally from the Roman law. Si la caution, 
says Pothier, avait les qualités lorsqu’elle a été recue, mais qu'elle ait cessé 
depuis de Jes avoir; pourtant, si de solvable qu'elle était, elle est devenue in- 
solvable, le débiteur sera-t-il obligé d’en donner une autre? TI] faut distinguer, 
Il y sera obligé si c’est une caution légale ou judiciaire. Si calamitas insignis 
fidejussoribus vel magna inopia accidit, ex integro satisdandum erit. L. 10, 
§1, quit satisd. cog. L. 4, ff de stipul. praet. Pothier, Oblig. No. 392. If 
the creditor, in such case, can compel the debtor to furnish a new surety, it is 





jst the debtor should have the right to give one, and thus preserve his right 
; of suspensive appeal. Equality is equity. 

We do not concur in the obiter dictum in Stanton v. Parker, 2 Rob. 551, 
where it is intimated that if the surety has become insolvent after the appeal 
was breught up, it is the same as if no security had been given. We think the 
distinction between the two cases is manifest. In the one case, the requisition 
of the law has been disregarded ; in the other, the party has in good faith com- 
plied at the time, and the subsequent failure of the surety is not the fault of 
the principals. 

Considering that by the filing of an appeal bond sufficient at the time to the 
fulfilment of other formalities, the appellate jurisdiction of this court had at- 
tached; that the benefit of the right of suspensive appeal once lawfully ac- 
‘quired, should not be totally lost by reason of the subsequent failure of the 
surety; that the case under the answer of the District Judge and the antecedent 
proceedings of record, presents no contested question of fact, but a question of 
law merely ; and that the interference of this court, under the circumstances, 
is necessary for the prompt maintenance of its appellate jurisdiction.* 

It is therefore ordered, that a writ of prohibition issue, commanding the Dis- 
trict Judge not to allow, and the Sheriff not to take any further action upon 
the execution issued in said cause of Gray et al.v. Fearn, Donegan & Co., 
provided the said relators shall, within three days after the filing of the man- 
date of this court in the court below, furnish to the satisfaction of said District 
Judge, a new appeal bond, dated nunc pro tunc, with a good and solvent secu- 
rity conditioned according to law, and for the amount required in cases of sus- 


pensive appeal. 





Marx Dove v. Marsuatt & James. 


The plaintiff sued the defendants as joint proprietors of an adjoining lot, for one-half the cost of a 
party wall. Held: Where the defendants purchased the lot after the wall had been recon- 
structed and paid for by plaintiffs, and their vendor testified that he made no arrangement either 
with his vendor, or with the defendants about the payment of the party wall, and there was no 
evidence before the court that the defendants had subsequently weed the party wall thus recon- 
structed, there should be a judgment as of nonsuit. By the Court—It is unnecessary now to 
decide whether a privilege would arise upon the adjoining proprietors using a party wall recon- 
structed before he acquired the adjoining estate; or whether, if his vendor had used the recon- 
structed wall before selling, there would be a privilege following the property sold into the hands 
of such vendee. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Gedge & Hagan, for plaintiff. Le Gardeur, for defendant and appellant. 
Sime, C. J. The plaintiff sues the defendants as joint proprietors of an 
adjoining lot for one-half of the cost of a party wall. It appears the original 
party wall was so damaged by fire in the spring of 1851, that it was necessary 
to demolish and rebuild it. There was judgment against the defendants in 
solido, for the amount claimed, and they have appealed. 


Seeiieiin stares to be the ctxt : Bate v. Buchanan, 18 L. R. 515; State v. Judge of First 
District, 19 L. R. at page 178. 





‘The defendants purchased the lot from Montgomery on the 10th July, 1851, 
after the reconstruction of the wall was finished and paid for by plaintiff, 
Conrey, who sold the property to Montgomery, on the 8th July, 1851, testifies 
that he made no arrangement with Montgomery or with defendants about the 
payment of the party wall, and a bill of plaintiff for one-half the cost was 
made out against Conrey, under date of July-2, 1851. The only evidence of a 
personal undertaking to pay this amount is the testimony of the plaintiff's 
agent respecting a conversation with James. The District Judge considered 
this testimony as showing a promise by James to pay. 

We are unable to concur in this conclusion, and think there should be judg- 
ment as in case of nonsuit. 

It is proper to observe that we have not distinct evidence before us that 
James and Marshall subsequently used the party wall thus reconstructed ; and 
that it is unnecessary now to decide whether a privilege would arise upon the 
adjoining proprietors using a party wall reconstructed before he acquired the 
adjoining estate, or whether if his vendor had used the reconstructed wall be- 
fore selling, there would be a privilege following the property sold into the 
hands of such vendee. 


Judgment reversed and judgment as in case of nonsuit; plaintiff to pay 
costs in both courts. 
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Hon. A. M. Bucuanan, Associate Justices. 
Hon. A. N. Ocpen, 


Siwew, C. J., was absent during this Terni. Campseii, J., had resigned 
and the vacancy Had not been filled. 





Isarau A. Pascuat v. Union Bavyx or Lovursrana. 


A judgment was obtained on an accommodation note made by plaintiff, and discounted for his 
benefit by defendant. In the petition the name of the second endorser was stated as that of 
the payee. An amended petition was filed correcting this error: Another amended petition 
was filed making the third endorser a party This suit was brought to annul the judgment, on 
the ground that neither of the amended petitions had been served on the plaintiff, who had in 
the meantime permanently left the State. By the Court—The misiescription of the payee in 
the origina) petition was immaterial! under the circumstances—as between Paschal and the Bank. 
The Bank was the real payee of the note, and all the names on the back of it, were but securi- 
ties for the return of the money lent by the Bank directly to Paschal. 

Under the circumstances a judgment by default might have been confirmed against Paschal, by 
producing the note, even had no amendments been filed. 


PPEAL from the District Court of the parish of Rapides, Cushman, J. 
W. B. Hyman, for plaintiff. 
H. & 8. L. Taylor, for appellant: 


1st. The amendments made to the original petition were as to the form, and 
not the substance of the action, and did not reqnire either answer or a judg- 
ment by default to be taken. The contestatio litis was therefore formed and 
the judgment rendered regular and binding—vide 2 L. R. 892, 3 M. R. 398, 
12 R R. 188, and cases cited. 6 Ann. 250. 

2d. The plea in reconvention should have been received—C. P. 875, Act 
1889, sec. 7, p. 164; 5 Ann. 8, 150; 4 ibid, 136; 12 R. R. 423. 

8d. There was no merger of the original debt in the judgment—vide Bon- 
vier Law Dictionary verbum “ merger”—4 Kent, page 99 to 108; Pothier on 
Ob., No. 606; 4 Touillier, New Brus. edition, sec. 421, 428, 424; 8 L. R. 552; 
C. C. 2214, 2215, 801 to 808. : 

4th. The service of citation on Brewer arrested prescription, and the ori- 
inal debt still subsists and is demandable—O. ©. 8484, 3616, 8517 ; 
2L. R. 630; 17 ibid. 218; 6 R. R. 142. 
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Bucnanan, J. The plaintiff asks to have a judgment against hitn annulled, 
on the ground that he had not been served with copies of two supplemental or 
amended petitions, filed in the suit in which that judgment was rendered. 

The original suit was one upon a promissory note, of which the present 
plaintiff (under a different name,) was maker, and three other persons were 
a endorsers. The note was in the negotiable form, payable to the order of the 
: first endorser, and by the other two endorsed in blank. It was, however, in 
reality an accommodation note, as appeared by the words “ credit the drawer,” 
written at the bottom of it, and signed with the initials of the two last endor- 
sers. This note became the property of the present defendants in the course 
of their business, and there is no more doubt in our minds than there was 
with our predecessors, (see Union Bank v. Brewer, 2 Ann. 835,) that the pre- 
sent plaintiff and maker of the note, presented the note to the bank for dis- 
count and received its proceeds. 

The note being unpaid at maturity, was put in suit by the holder, the bank, 
against the maker, who was duly served with citation. But an error was 
made in the petition in describing the note—the name of the second endorser 
being given as payee. In the opinion of the counsel of the bank, this error 
required rectification, and he filed, with leave of court, an amended petition, 
declaring the name of the first endorser as payee. He still filed a second 
amendment of his pleadings, making the third endorser a party. Neither of 
these amendments were served upon the present plaintiff, who had in the mean 
time permanently left the State. 

In our opinion, there was no necessity for service of these amendments, 
The misdescription of the payee in the original petition was immaterial, under 
the circumstances, as between Brewer (Paschal) and the bank. The bank 
Be - was the real payee of the note, and all the names on the back of it, were mere 

Bees securities for the return of the money lent by the bank directly to Brewer 
> (Paschal.) Courts of Justice are constantly in the habit of looking into the 
origin of promissory notes, for the purpose of ascertaining the true relations of 
the parties to each other, notwithstanding the instrument having assumed a 
form, which would imply entirely different relations. The District Court would, 
under the circumstances, have been right in receiving in evidence the note of 
Brewer (Paschal) to confirm the default of the Union Bank, even had no 
amendments been filed. The present plaintiff is without any shadow of right 
to complain. 

It is therefore decreed, that the judgment of the District Court be reversed, 
and that there be judgment for defendant, with costs in both courts. 







































Emme CHevaier - Samuet M. Hyams, Executor, &c. 


The verbal acknowledgment of the debtor which, in general, would be sufficient to interrupt pre- 
scription as to other debts, does not suffice to do so in relation to overseer’s wages and hire of 
slaves. The formal written recognition of the claim in a compte arrété is indispensable. 


Code 3503. 
gen from the District Court of the parish of Natchitoches, Chaplin, J, 


John Bt Smith, for plaintiff. A. H. Pierson and W. J. Hamilton, for 
defendant and appellant. 
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hire of slaves during four years of that time. 

The defence is the general denial, prescription, and a reconventional demand 
for forty-four bales of cotton of the crop of 1852, sold by plaintiff, and the pro- 
ceeds appropriated to his own use. 

The plaintiff rebuts the prescription pleaded, by testimony of acknowledg- 
ments made by the deceased of the correctness of his account; and as to the 
forty-four bales of cotton sold, he has proved by the same witnesses, that this 
cotton was his property by virtue of an agreement to that effect with the 
deceased. 

The principal efforts of the appellant’s counsel have been directed to im- 
pugning the credibility of plaintiff’s witnesses. Upon this point, we need 
only say that the Judge of the District Court, who saw and heard these wit- 
nesses, has believed them; and we deem it the safest rule to be guided by 
the conclusions of the inferior court in a matter of this sort, when our oppor- 
tunities are so much inferior of deciding satisfactorily. 

It is also contended that the nature of the proof offered of a renunciation of 
prescription, is not that required by law. 

The Article 3503 of the Civil Code, reads as follows: , 

“ The salaries of overseers and the hire of movables and immovables are 
prescribed by three years, unless there be an account acknowledged, a note or 
bond given, or action commenced before that time.” 

The words “account acknowledged,” in this Article are “compte arrété” 
in the French text. A compte arrété, is an account stated in writing, and 
acknowledged to be correct on its face by the party against whom it is stated. 
See 3d N.S. 717. The verbal acknowledgment of the debtor which, in gene- 
ral, would be sufficient to interrupt prescription as to other debts, does not, it 
would seem, suffice to do so in relation to overseer’s wages. The formal writ- 
ten recognition of the claim in a compte arrété is indespensable. With this 
provision of the law in view, we think the plea of prescription should have 
been maintained as to the services of plaintiff and the hire of his slaves for 
the years 1848 and 1849. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Dourt be reversed, and that plaintiff have judgment against defendant, 
to be paid in course of administration, for the sum of one thousand six hundred 
and fifty dollars; that the demand in reconvention be dismissed; and that 
the costs of the District Court be paid by the estate of Louis Chevalier, and 
those of appeal by plaintiff and appellee. 





T. J. Hickman v. L. Batrey et al. 


The warrantors, on whom the loss is to fall, must be parties to the appeal, or the appeal will bs 
dismissed. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
Ogden and 7. H. Lewis, for plaintiff and appellant. Zigee & Hyame, for 
defendants. 
Ocpex, J. This is a petitory action. The plaintiff claims the ownership of 
several tracts of land, described in his petition as being situated on the “ Rigo- 


Bucnanan, J. This is a claim for five years wages as overseer, and for the 
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let du Bon Dieu,” in the parish of Natchitoches, under titles derived from the 
government of the United States. He alleges that the defendants have enter- 
ed upon and taken possession of this land, and claim to be the owners of the 
same, by virtue of a certain pretended title derived from Juan de Leon, which 
title they represent to be fraudulent, and as never having been located by the 
proper authority under the government of the United States. 

The defendants, Bailey v. Hughes, in answer, aver, that they hold by good 
and valid titles derived, as to the defendant Hughes from Littleton Bailey, who 
derived the same from Juan de Leon, the grantor, under the Spanish govern- 
ment; that said grant was confirmed by the government of the United States 
and was located by the officers thereof. They aver that they purchased from 
their respective vendors in good faith, and for a valuable consideration, and in 

‘ease of eviction are, therefore, entitled to recover the useful improvements 
made by them on the land of the value of ten thousand dollars. That the 
heirs of the late James Bowie are bound in warranty to them, and pray that 
they may be accordingly cited, and in case of eviction, that such judgment be 
rendered against said heirs in their favor, as may be legal and just. The other 
defendants, Thomas & Wells, claim also under said Bailey. 

The heirs of Bowie being cited, also joined jssue and denied any liability as 
warrantors, 

The case was submitted to a jury in the court below, and from the judg- 
ment rendered on their verdict in fayor of the defendant, the plaintiff has ap- 
pealed. 

The appellees hav> filed a motion to dismiss the appeal, on the ground that 
the warrantors have not been made parties. We think the motion must pre- 
vail. The appeal, itappears, was granted on motion in open court, but the 
bond given does not contain the names of the warrantors. The case of Char- $ 
lotte Williams and Husband v. Micajah Courtney et al., 8 A. 63, is directly in 
point. In that case, te rule is well settled, that the warrantors, on whom the ; 
loss is to fall in the event of the reversal of the judgment, must be made par- 

< ties. See the reasons and authorities therein quoted. It appears that on the 
Ist of December, 1832, James Bowie conveyed to L. Bailey, a tract of land, a 
part of which constitutes the subject matter in litigation, for the price of . 
$2000. The deed of conveyance contains the usual clause of warranty. But 
it is urged by the appellant, that the heirs of Bowie have no real interest in the 
matter, and are not bound in warranty, and ought not to have been cited as 
such, inasmuch as the title relied on by the defendant does not emanate from 
Bowie,.but porports to come from Juan de Leon, the pretended grantor, direct+ 
ly to Bailey. In May, 1834, it appears that Bowie wrote to Juan de Leon, his 
vendor, that there existed some defect in the conveyance made to him in Der 
cember, 1818, which he would discover from a copy which he sent, ahd re- 
quested him to renew the deed in favor of Mr, Bailey, the bearer of the let- 
ter, in such manner as should be satisfactory to both of them, which was done, 

De Leon stipulating the same price as that contained in his deed to Bowie. It 
is on this, that the appellant relies to sustain his position. But it is far from 
being clear to our minds, that this circymstance is entitled to produce the ef- 
fect contended for, the extinguishment of the obligation of warfanty of James 
Bowie, as vendor of L. Bailey. Instead of lessening or impairing, %would 
seem to increase the warranty, or be an additional security to the purchaser. 


That being the case, the effect of the reversal of the judgment by this court, 
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would operate as a perpetual bar to the defendants’ right against their war- 
rantors, who are not parties to this appeal. 

It is therefore ordered, adjudged gnd decreed, that the appeal be dismissed 
at the appellant’s costs, 





Execurors or B. Suretps v. Mary Marueison. 


Motion to dismise appeal. No answer had been filed, but an order allowing defendant an appeal 
appeared of record, as having been made on motion in open court; but the name of the counsel 
making the motion did not appear. By the Court : Where there is counsel of record, an order of 
court, purporting to be granted on tion of the l of the party, is legal and binding, be- 
cause it is presumed to refer to the counsel of record, and it is unnecessary to name him. But 
when a party has no counsel of record, ‘and applies by counsel for an order which could only be 
granted on petition, or motion, it must appear by the record who is the eounsel undertaking to re- 
present the party, in order that there may be some responsibility growing out of the act of the 
court in granting the order. 

Appeal dismissed. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
M. Ryan, for plaintiff. W. B. Hyman, for defendant and appellant. a 

Ocpex, J. The appellee has moved to dismiss this appeal, on the ground a 
that no legal order for an appeal was granted by the court below. The order 
of appeal was granted on motion, under the Act of the Legislature of 1343, 
which provides that the party intending to appeal, may do so either by peti- 
tion or motion in open court, at the same term at which the judgment was ren- 
dered, and that when an appeal has been granted on motion in open court, no 
citation of appeal or other notice to appear, shall be necessary. It appears 
that no answer was filed by the defendant, and that she had no counsel of 
record, and the name of the counsel undertaking to represent her in moving 
for the appeal, is not mentioned in the record. The defendant could certainly ; 
have repudiated this act, if she had thought proper. Not having applied in 
person, nor by any attorney named on the record, it would be impossible to 
fix upon her any liability or any obligation to prosecute the appeal, It is true 
she afterwards filed an appeal bond, but although a married woman, it does 
not appear she was authorized by her husband to sign the bond; and if she 
was under no obligation to prosecute the appeal, because she had neither ap- 
plied for it herself, nor employed apy counsel to obtain it, the order of appeal 
cannot be considered legal and binding on the other party. Where there is 
counsel of record, an order of court, purporting to-be granted on motion of ‘ 4 
the counsel of the party, is legal and binding, because it is presumed to refer 
to the counsel of record and it is unnecessary to name him, but when a party 
has no counsel of record, and applies by counsel for an order which could only 
be granted on petition or motion, it must appear by the record, who is 
the counsel undertaking to represent the party, in order that there may be 
some responsibility growing out of the act of the court in granting the order. 
A different practice would be extremely irregular and orders of court might be 
frequently granted, involving serious consequences without the means of ren- 
dering any one responsible for them. 

The order of appeal was irregularly granted. 
It is therefore ordered, that the appeal be dismissed. 





























A.sert G. Puetrs v. Joun S. Preston. 


The principle is settled beyond controversy, that an attorney has no authority to release his client’s 
debtor without payment; and that an agreement by an attorney at law to receive payment of a 
judgment in any thing but the legal currency of the United States, will not be binding on his 

client without the consent of the latter. 


PPEAL ‘rom the District Court of the Parish of Rapides, Cushman, J. 

Elgee & Hyams, for plaintiff. O. N. Ogden, for defendant. 

Bucnanan, J. This is an injunction against the execution of a judgment 
obtained by defendant against the plaintiff. 

The judgment enjoined was rendered at the May term, 1844, of the District 
Court of the parish of Rapides, for the sum of three thousand four hundred 
and two dollars, with ten per cent, interest from the Ist of January, 1842, un- 
til paid, conditioned, that execution should be suspended for one-third of the 
debt until the 1st of May, 1845, when if one-third was paid, then execution to 
be suspended until the 1st of May, 1846, when upon payment of another third, 
execution was not to issue until the Ist of May, 1847. 

The petitioner for injunction alleges, that the said judgment was fully paid 
and satisfied by him, on the 11th day of July, 1845. The execution which 
was enjoined, was issued on the 8th day of December, 1846. 

The evidence shows that the attorney of the defendant in the suit of John 9. 
Preston v. Albert G. Phelps, entered satisfaction of the same on the judgment 
docket on the 11th July, 1845; and that he also released the judicial mort- 
gage by writing a certificate of satisfaction across the inscription of the same 
on the mortgage record of the parish. 

If this evidence stood by itself, it would make out a sufficient case for the 
plaintiff, for the court would presume, until the contrary was proved, that the 
attorney at law, who had entered satisfaction of the judgment, had done so 
upon receiving payment of the amount of the judgment, in money, from the 
judgment debtor. But in this case, it is proved, by the evidence of that attor- 
ney himself, examined as a witness for plaintiff in injunction, that no part of 
the judgment was paid in money ; that Phelps transferred to witness a note of 
Jsaae Baldwin, secured by mortgage and payable to the order of Mr. Smith, 
and by him endorsed; this was in satisfaction of some three thousand dollars 
or more of the claim—the balance of said claim was arranged by the transfer 
ef parish paper, and two riotes of Mr. John Compton. As to these two notes 
of Mr. Compton, we may remark, that it was admitted on trial, they were re- 
turned to plaintiff in injunction. 

The principle is settled, beyond controversy, that an attorney has no autho- 
rity to release his client’s debtor without payment; and that an agreement by 
an attorney at law, to receive payment of a judgment in any thing but the le- 
gal currency of the United States, will not be binding on his client without the 
consent of the latter. 3 Rob. 278, 1 N, S. 133, 12 Mart. 688. 4 N.S. 145. 
TN 8.36. 7L. R. 63. 2 An, 328. 

The plaintiff in injunction has endeavored, indeed, to prove an authorization 
to the attorney to receive something besides cash in satisfaction of the judg- 
ment in question. His witness on that point is the attorney himself, who in 
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ALEXANDRIA, SEPTEMBER, 1854. 
answer to the following interrogatory—Did you or not receive authority from 
1. T. Preston, to settle and arrange the said debt as you deemed best ?—says, 
“ Col. Preston, of New Orleans, authorized me to arrange the debt in any man- 
ner I thought best calculated to secure it.” 

In opposition to this testimony, we have in the record that of Isaac T. Prev- 
ton, who declared, “that he placed in the hand of F. W. Brewer, a practicing 
attorney at Alexandria, the note described in the first interrogatory, and took 
his receipt, of which the following is a copy, the original being now in witness’ 
possession : 

“ Received, New Orleans, March 26th, 1840, of John S. Preston, through 
the hands of Jsaac 7. Preston, for collection, a note for three thousand four 
hundred and two dollars, drawn by Albert G. Phelps in favor of William P. 
Hickman, and by him endorsed, dated March 5th, 1840, and payable on the 1st 
day of January, 1842, with ten per cent. after maturity. 

(Signed, ) : F. W. Brewer, Attorney.” 

In answer to the third interrogatory, he says that he gave Mr. Brewer no 
other power or authority than what is contained in the receipt. 

On another point, we find these witnesses contradicting each other in a man- 
ner equally direct. 

Brewer says: “After arranging the debt as before stated, F informed Colonel 
Preston, who replied that it was satisfactory. This reply was by letter, though 
I have not the letter, having been left with many others when I left Louisiana, 
and which I have never received, and therefore cannot annex it.” 

On the same subject, this is J. 7. Preston’s statement: “He had no know- 
ledge of Mr. Brewer’s taking notes for the debt, until he heard of the frauds 
with which he was charged at Alexandria,.and among other things that he had 
taken and negotiated a note for part of this debt.” 

Between these’ two conflicting’ witnesses, we have not the slightest hesita- 
tion in attaching the most credence to Isaac 7. Preston ; and therefore conclude 
that the attorney, Brewer, never bad any authority from J. 7. Preston even 
supposing the latter had any right to confer such an authority—to receive any 
thing but money in satisfaction of John S: Preston’s judgment against Phelps. 
Also, that Brewer’s receipt of notes: for said judgment was never ratified by, 
or communicated to J. 7. Preston. 

Under this proof, the right of the defendant is clear,. to dissolve the injunc- 
tion and to prosecute the execution of his judgment, notwithstanding the pre- 
tended satisfaction entered. It is a hard case upon the plaintiff in injunction 
to be obliged to pay the judgment twice, but he will have his recourse for reim- 
bursement against the party who has unlawfully obtained and appropriated 
his property. 

It is therefore decreed that the judgment of the District Court be reversed; 
that the injunction herein granted be dissolved, and that the defendant and 
appellant, John S. Preston, recover of the legal representatives of the plaintiff 
and appellee, Albert G. Phelps, and of Dennis A. Smith, security on the in- 
junction bond, in solido, two hundred and fifty dollars damages, with costs 
in both courts. 










Meurre Anty wife of Aveusrze Merorer v. Baptiste Ap.iz. 


The illegal seizure and sale of another’s property, is a quasi ofence—and an action for damages for 
such seizure and sale is prescribed by one year. 
Code 2294, 2295. 


PPEAL from the District Court of the parish of. Natchitoches, Bullard, J. 
John B. Smith and A. H. Pierson, for plaintiffs and appellants. HZ. Sa/- 
Jord and W. J. Hamilton, for defendants. 

Bucnanan, J. The plaintiff claims of the defendant the sum of nineteen 
thousand four hundred and forty dollars, amount of damages resulting from 
“ an illegal seizure and sale of plaintiff's property, and from an unauthorized 
attempt to make plaintiff's separate estate liable for the debts of her husband.” 
This large amount is made up of the following items: 

1: Hire of thirteen slaves at $15 per month, each. 

2. Hire of one slave at $30 per month. 

8. Value of a slave who died. 

4. Rent of a tract of land. 

5. Value of a mansion house taken off the land by defendant. 

6. Loss of cotton crop on another tract not seized by defendant, but of 
which the plaintiff could not pick out the crop, for wart of the hands who 
were seized. 

7. Loss of corn crop from the same cause. 

8. Loss in timber collected for building, but which rotted on the ground, 
because the plaintiff was deprived of her working hands by defendant's seizure. 

The defendant pleaded the prescription of one year to this action. He relies 
upon Article 8501 of the Civil Code, which declares that actions resulting from 
offences and quasi offences are prescribed by one year. 

The District Court having maintained the plea of prescription, the plaintiff 
has appealed; and the only question which we have to decide is, whether the 
petition presents a case of a quasi offence. We are of opinion that it does. 
It is the illegal seizurc and sale of plaintiff's land and slaves, which are charged 
as the source from which flow all the numerous resulting damages enumerated 
in the items of her claim as above set forth. Now the Articles 2294 and 2295, 
define the quasi offence to be any faulty, negligent, imprudent, or unskilful act 
of a man, which causes damage to another. This definition fits precisely the 
plantiff’s pleadings. Her cause of action is the faulty or tortious proceedings 
or acts of the defendant. To conclude, the former Supreme Court repeatedly 
decided that the seizure of A.’s property, in execution of a judgment againt B., is 
a quasi offence. Delisle v. Morgan,2N.S.24. Edwards v. Turner, 6 Rob. 882. 

The counsel of appellant has attempted to draw a distinction of this kind. 
He urges that his claim is for the fruits of plaintiff’s property, received by 
defendant, more properly, than for damages. But this we view as a distinction 
without a difference. The reception of the fruits of the estate, was a resulting 
consequence of the quasi offence, (the illegal seizure and sale,) by which the 
defendant acquired the apparent title as well as possession of the estate. 

The judgment which pronounced that title to be illegal and restored plaintiff 
to the possession reserved to the plaintiff the right to claim, in another action, 
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damages for unlawful seizure and detention. of her property. The present 
action is based upon that reservation. But it was not brought, that is to say, 
citation was net served upon Adlé until more than eighteen months after that 
judgment. 

Judgment affirmed, with costs. 





Boyer, Under Tutor, ». Marnaiitpz Tassin and Hussanp. 


A mother who contracts another marriage without causing a family meeting to be convoked pre- 
vious to its celebration, to deliberate upon confinuing her in the tutorship of children by a former 
marriage, may be deprived of the tutorship. . 

An oath is required to be taken by every tutor of minors. ©. 0. 828. 

A grandfather applied for the tutorship of his grandchildren, on the grounds that their mother had 
contracted a second marriage, without having convoked a family meeting to deliberate on con- 
tinuing her in the tutorship, and because she had not taken the oath required by law. The wife 
insisted that she was not bound to the observance of these rules, because she was a white woman 
and her first marriage had been to a colored man. Hed: That the marriage for this cause 
could only have been impeached under Art. 115, C. C., by direct action; that having failed to im- 
peach it during marriage, it was too late for her te institute such an action, and that she could 

not be allowed to plead it as a defence to the proceedings for tutorship. On a rehearing— 
Held : That the court could not appoint the grandfather to the tutership, the mother being alive, 
without the recommendation of a family meeting. 

C. O. 115, 281, $28. ° 


PPEAL from the District Court of the parish of Avoyelles, Cushman, J. 
4 Waddill, for plaintiff: 


1. At the death of the husband, it is necessary for the widow to take an 
oath as tutrix previous to her being vested with legal authority to represent 
their minor children. C. C. 328. C. P. 950. 12 R. 637. 11 R. 504 

2. The mother is ipso facto deprived of the natural tutrixship of her minor 
children if she enters into a second marriage without first calling a family 
meeting to retain her in the trust. C. C. 272. 10 L. 459. 9 R 138, 

8. The grandfather, as the nearest ascendant, the father being dead and the 
mother having forfeited the tutorship, has a right to the tutorship without the 
recommendation of a family meeting. C. C. 281. 6 N.S. 455. 

4.° When the minor is without a tutor, it is the duty of the under tutor te 
have one appointed. ©. C. 303. 2 A. 242. 


H. & 8. L. Taylor, for defendant and appellant: 


1. The depositions marked D should have been ruled out. C. P. 436, and 
amendments 1826, 1828 and 1839. 

2. No authority is shown to institute this suit. OC. P. 1015,1016. 9R R. 
113. 10 L. R. 84. 12 ibid 577. 

8. The marriage being null, no necessity existed for calling a family meet- 
ing to be retained in the tutorship. C. C. 95, 115, 183, No. 3, ibid 12. 4 
Toullier p. 223, sections 498, 495, 496, 516, 517. Story Conflict of Laws 2d 
edition, sec. 113. Note I, p. 108, under sec. 116. 2 Kent, p. 91,92. C. P. 
20. 2L. R. 139, ibid 385. L.C. 115, 1885, 1886. 

4. The tutrix does not forfeit her functions as such by failing to call the 
family meeting as provided by L. ©. 172, OC. P. 950, 951, if her first marriage 
be a nullity, and she has a rig t to use this as a defence without first instituting a 
ge action of nullity. OC. P. Art. 20, 2d L, R. 189, 885. ©.C. 95, 12 R., 

472. 

5. If her first marriage had been legal and she had forfeited her tutorship 
by failing to call the family meeting provided by Articles C. C. 172 and 250, 
950, C. P., she still ha | the preference in the appointment by calling the family 
meeting, 8 R. R. 390, 4 Ann. 523, 5 Ann. 596, and complying with the other 
requisites of law. V. C. C. 288. ; 

6. “No appointment of a legal tutor to the minors can be made while the 
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cases cited. Ce 

7. If the father or mother refuse to accept, the court must appoint with the 

ins 6 of a family a a dative tutor, and in such case the grandfather 

ference. 281, 282, 283, 284. 4 Ann. 528. 3 R. R. 890, 

he court AB erred in ‘appointing the grandfather as tutor without 

the’ intervention of a family meeting. This formality must be observed, or the 
appointment is a nullity. 

9. The natural tutrix cannot be deprived of her tutorship if she fails to 
take the oath. The only cases where such forfeiture takes place, are unfaith- 
fulness and notoriously bad conduct. C. C. 826. 2 Ann. 751. 5 N.S. 29, 
5 R. R, 488, 6L. R, 354, 

10. The failure of the natural tutrix to take the oath only prevents her 
doing any act which can bind the minor. It suspends, but does not operate a 
removal. The distinction is manifest. C. C. 328. 3 Ann. 562. 11 R, R. 508. 
C. P. 949. She might at any time take the oath. 


Bucpanax, J. This suit is instituted by an under tutor against the mother 
of certain minors, to have the maternal grandfather and nearest relation in the 
direct ascending line of the minors, appointed their tutor in the place of said 
mother, whom he declares to have forfeited the tutorship in two several ways. 
First—By neglecting to take the oath required by law, Second—By marrying 
a second time, without being continued in the tutorship by the advice of a 
family meeting. ; 

The defendant, aided by her second husband, comes into court, and defends : 
her case upon the special ground, that she was not legally married to the } 
father of her minor children, he being a man of color, and she being a white 
woman, which marriage was prohibited by the law of Louisiana, and produced 
no civil effect. 

The District Judge decided that the minors were not parties to this proceed- 
ing, and that he would not consent to decide so grave and delicate a question 
ag their status in this collateral way. The facts of the petition he considered 
proved, and the law clear, which upon the state of facts deprives the mother of 
the guardianship of her children, 

We coincide entirely in these conclusions of the Judge of the District Court. 

An oath is required to be taken by every tutor of minors, (Civil Code, 328. 

Again, the law requires, for the protection of minors against the undue influ- 
ence of a stepfather, that previous to the celebration of another marriage by 
their mother, she shall cause a family meeting to be convoked, to deliberate 
upon continuing her in the tutorship, on pain of being deprived of the tutor- 
ship. 

There is no proof that either of these important formalities were complied 
with in the present case, Nay, more, the answer admits by implication that 
they have not been, 

The special defence set up, of the invalidity of defendant's first marriage, 
presents the revolting spectacle of a mother attempting to deprive her children 
of their status or position in society, 

We agree with the Judge of the District Court, that this is a question which 
cannot be enquired into in the absence of the parties principally interested. 

But there is still another reason why this defence cannot be entertained. 
The Article 115 of the Civil Code, requires a direct action of impeachment on 
the part of a married person who desires to be released from a marriage effect 
ed with a nullity or illegality such as that charged by this defendant, 

The defendant contracted that marriage in 1840, She cohabited for many 
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years with her husband—had three children by him, who are now living. She 
never availed herself of the faculty given her by the Article 115, of impeach- 
ing her marriage, as long as her husband was living, supposing that her mar- 
riage was, as she alleges, illegal. It is now too late for her to institute such 
action, and she cannot be allowed to put it in the form of a defence to this 
proceeding. 

Upon a matter of such great importance in a general point of view, we are 
diffident of saying anything not absolutely required for the decision of the 
case. We think it proper to observe, however, that the law of Mississippi, 
where defendant's first marriage was celebrated, does not seem to agree with 
that of Louisiana, on the subject of mixed marriages, as would appear from 
the testimony of lawyers in that State, taken under a commission. A bill of 
exceptions was taken to the depositions of the witnesses by whom this proof 
was made, on the technical ground of the want of an affidavit for a commis- 
sion as required by Article 436 of the Code of Practice. The want of such an 
affidavit is cured by the propounding of cross interrogatories on the part of 
defendant. This point has been repeatedly decided. Lee v. Lee, Ist Ann. 
Bradford +. Cooper, ist Ann. Rife v. Hensan, 2d La. 

Judgment affirmed, with costs. 


Same Case on a Rewearine. 


Bucwanan, J. A rehearing has been granted in this case, for the purpose 
of correcting an oversight which was committed, in affirming the judgment of 
the District Court generally. 

That judgment consisted of two branches. It removed the mother of the 
minors from the tutorship: and it appointed Marc Tassin, their maternal grand - 
father, as their tutor. 

This appointment of the grandfather as tutor, was premature. The Civil 
Code, Article 281 and following, makes it the duty of the Judge to appoint the 
grandfather as tutor in default of a father and mother. But this tutorship by 
the effect of the law, takes place only in case of the death of both father and 
mother. The legal effect of the deprivation of the mother’s tutorship on ac- 
count of her not having complied with the legal formalities, is, that a family 
meeting must be convened for the purpose of recommending for appointment 
a suitable person as dative tutor. Such family meeting might possibly recom- 
mend the mother herself, or it might recommend the grandfather, or some other 
person. The action of the Judge in the appointment should legally follow that 
of the family meeting. 8 Rob. 890. 4 Ann. 523. 5 Ann. 596. 

It is therefore decreed, that our former judgment stand undisturbed, so far 
as it affirms the judgment of the District Court removing the defendant from 
the tutorship of her minor children; but that so far as the judgment of the 
court below appoints the plaintiff as tutor, the same be reversed, and the cause 
remanded, with instructions to the Judge below to proced therein according to 
law and the principles of this decision; and that the appellee pay costs of the 

appeal, and appellant those of the court of the first instance. 





E. Turrte v. Succession or James BurroveaHes. 


Plaintiff brought suit on a lost instrument and was nonsuited, because there was a variance in the 
description of it in the advertisement and that given in the petition. 

Admissions or confessions of a party, are evidence of the weakest character. 

C. ©. 2258, 2259, 8505. 


PPEAL from the District Court of the parish of Avoyelles, Cushman, J. 
John P. Waddell, for plaintiff and appellant, cited C. C. 2258. 2 R, 
212, 128. 1 La, 206. 121La,166. 13 L. 216. 
8. L. Taylor, for defendant : 


TO prove the lost instruments, the affidavit of plaintiff is annexed to the 
ition, and three consecutive advertisements in the newspaper published at 
arksville, 18th January, 1853, were offered in evidence. 

The mode pursued by plaintiff to establish the existence of the lost instru- 
ments and the fact of their loss, falls far short of the requirements called for 
in the Articles 2258 and 2259 of the Louisiana Code, so as to let in evidence 
of their contents, vide, also 2d Ann. 754, ib. 829. 

The first recited article provides that “when an instrument in writing con- 
taining obligations which the party wishes to enforce, has been lost or destroy- 
ed by accident or force, evidence may be given of its contents, provided, the . 
party show the loss either by direct testimony, or by such circumstances sup- 

by the oath of the party as render the loss probable, and in this 

case the Judge may, if required, order reasonable security to indemnify the 

y against the appearance of the instruments, in case circumstances render 

it necéssary.” And the Article 2259 provides, that “in every case where a 

lost instrument is made the foundation of a suit, or defence, it must appear 

that the loss has been advertised within a reasonable time in a public paper, 
and proper means taken to recover the possession of the instruments.” 

But the articles cited require not only proof, or strong circumstances, to 
establish the loss, but further proof that the loss was advertised within a rea- 
sonable time. Taking the affidavit as true, was this requisite complied with? 
certainly not. If the note and draft were executed in 1846 and 1847, as stated 
. in the account sworn to, and not the affidavit, (for this makes no mention of 
the matter,) and these instruments were lost in 1849, and not advertised until 
* 18538, they were not advertised within a reasonable time, for four years had 
elapsed before the loss was made known either to the public or to the repre- 
sentatives of Burroughes’ estate. This cannot be considered as a compliance 
with the rule laid down iu the Article 2259 of the Code. 

But in the absence of any satisfactory evidence either as to the existence, or 
the loss of the instruments in question, let us suppose that the plaintiff has 
brought himself within the requisites of the Articles 2258 and 2259, the plain- 
tiff cannot recover, because (on the second question raised) his right of action 
was extinguised prior to the date of the institution of this suit by the effect of 
prescription alone ; unless he has shown, by legal and proper evidence, a_re- 
cognition and promise to pay on the part of Burroughes subsequent to the time 
when prescription had actually run. , 

The prescription as applicable to the lost instruments was five years, C. CO. 
3505, and it took effect by the mere silence of the creditor, ibid 3494, unless 
interrupted in one of two modes provided by Article 3482. 

Here no legal interruption intervened, C. C. 8484, nor was it interrupted by 
the act or consent of the debtor, ibid 3486. 

It is upon the ground of an acknowledgment made on the part of Burroughes, 
that the plaintiff places his case, and to which point the whole evidence was 


t There can be no question, that a debt legally prescribed, be renewed 
and its payment enforced by the acknowledgment of the debtor, but this 
acknow t in order to give vitality to what the law considers as dead 
and hold the debtor still , must be made of a pre-existing debt, specific, 





fixed, and certain 10 L. R. 568. 9 R. R. 511. 12 R. R. 248, ib, 281. 7 i 
These authorities lay down.the rule clearly, that the acknowledgment to be = 
binding must be of a debt certain in its nature, and fixed as to amount. 
Nor will a conditional acknowledgment revive the debt, 15 L. R. 145, and so 
strict and well settled is the rule, that an endorsement on the back of a note in 
the handwriting of the drawer of a payment will not operate as a revival. 4 
Ann. 419. 11 L. R. 449. 


Voorutses, J. The plaintiff’s action is founded on a promissory note and 
draft, alleged to have been lostin the year 1849; he also claims the sum of 
$400, as one-half of the price of a tract of land sold. by William Lazarus, for 
the joint benefit of himself and Burroughes, alleging that the latter received 
the whole amount thereof. 

The note is described as drawn for the sum of $600, and dated in the year 
1846, and the draft for the sum of $160; both endorsed by William Lazarus. 

In the advertisement of the loss, published in January, 1853, the amount of 
the note is not specified; it is merely described as drawn in favor of the plain- 
tiff, dated sometime in the year 1846, and bearing eight per cent. interest 
The draft is described as drawn to the plaintiff's order, without mentioning the 
drawer’s name. It is evident that the description of the lost instruments in 
the advertisement is, in some respects, at variance with that contained in the 
petition. The affidavit of the plaintiff at the foot of his account, verifying its 
correctness, is the only evidence in the record in relation to the loss of the 
instruments declared upon, and, in our opinion, is clearly insufficient. Under 
the provisions of our Code, Article 2258, it is essential for the plaintiff to show, 
in order to entitle him to recover, either by direct testimony, or by circum- 
stances supported by his oath, the fact of the probable loss of the instruments 


sued upon. It is also essential for him to show that the notice required by 
Article 2259, has been seasonably given, We are not prepared to say that 
such notice has been given, a period of nearly four years having elapsed from 
the time of the alleged loss to the date of its advertisement. 2 Ann. 754, ibid 
829. 


The admissions or confessions of a party have repeatedly been considered 
by this court as evidence of the weakest character, particularly when made to 
the witness alone, unsupported by corroborating circumstances. The acknow- 
ledgment made by Burroughes to some of the witnesses in 1850, is entirely too 
loose and indefinite as to the nature and extent of his indebtedness, to autho- 
rise us to arrive at a different conclusion from that of our learned brother of 
the District Court. 

In relation to the plaintiff’s claim of $400, alleged to be a part of the price 
of the sale of a tract of land, there is no evidence. 

It is however urged by the appellant, that the Judge 4 quo erred in giving a 
final judgment against him, as his claim was not prescribed. We think the 
judgment should have been one of nonsuit. There is no allegation, nor is it in 
proof that the note sued upon was made payable to bearer or order, so as to be 
prescribed under Article 3505 of the Civil Code. 3 Ann. 220. 4 Ann, 171, 
126. 5 A. 147. 

It is therefore ordered, adjudged and decreed, that the judgment of. the Dis- 
trict Court be reversed, and that there be judgment against the plaintiff as in 
case of nonsuit, the appellee to pay the costs of appeal, and those of the Dis- 
trict Court to be borne by the appellant. . 





Susan E. Compron v. M. R. Arrtat. 


A mandamus will not lie to compel a clerk to issue an execution for arrears of alimony, where it 
does not appear that an application and ® proper showing has first been made to the Judge whe 
rendered the decree for alimony. 

©. P. 629, 641, 834. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
H. B. Kelly, for applicant, cited : 

Borgstede v. Clark, 5 An. 295; Kelly v. Gilly, 5 An. 584: City ef Lafay- 
3 #3 — Judge of Jefferson, 8 R.5; Prieur et al. v. Commercial Bank, 

As to effect and mode of execution of judgment of Supreme Court in a case 
of this kind; see 6 R. 92. 

Defendant pro. per. 

Bucnanan, J. Plaintiff appeals from the refusal of the District Judge to 

“grant a peremptory mandamus upon the Clerk of the District Court, command- 
ing him to issue a feri facias for arrears of alimony exceeding three hundred 
dollars, due under an interlocutory dectee in a suit pending in said court, be- 
tween the plaintiff and her husband. 

It is for the court which has rendered the judgment, to regulate the manner 
of its execution (C. P. 629); and we are indisposed to interfere with this legal 
prerogative of the court of the first instance, unless the record presents a clear 
case of denial of justice or oppression. 

We do not think that the petition shows 4 case for mandamus. Of the right 
of the party to enforce the decree for alimony rendered in her favor, there can 
be no question. But we consider .the correct practice to be, that the party 
should address himself to the court which made the decree, and make some 
showing, by affidavit or otherwise, that the defendant has refused to obey the 
same. Thereupon the court may, in its discretion, properly render an execu- 
tion for the arrears of alimony unpaid. That order would be a guide to the 
clerk in issuing a jieri facias, which writ must necessarily express some defi- 
nitesum. OC. P. 641. In the present case, there is no allegation of any de- 
mand and refusal to comply with the decree for alimony ; nor of any applica- 
tion to the court for an order for a jieri facias ; none of any default of the 
clerk, to fulfil a duty attached to his office, and which might legally be required 
of him. C. P. 834. 

The clerk is a ministerial, not a judicial officer. The application made to 
him by the plaintiff, was for a jieri factas for the sum of three hundred and 
sixty dollars, in execution of a decree for the payment of alimony at the rate 
of twenty dollars a month. It was not competent for the clerk to assume, 
proprio motu, or to decide that there was an accumulation of arrears of alimo- 
ny unpaid, although due under this decree, to the extent of three hundred and 
sixty dollars. This was a matter for the cognizance of the Judge. 


Judgment affirmed. 





R. Patrick & Co. v. D. V. Murpny. 


Novation is not presumed ; the intention to make it must clearly result from the terms of the 
agreement, or by a full discharge of the original debt. ©. C. 2186. 
CO. C. 2181, 2185, 2188. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J, 
A. H. Pierson, for plaintiffs, W. J. Hamilton, for defendant and appel- 
lant, 

Voorutes, J. .The defendant is appellant from a judgment rendered against 
him on a promissory note, drawn by the late commercial partnership of 
Hertzog & Murphy, of which he was a member, which note is dated the 30th 
of August, 1852, and payable twelve months’ after date. 

In the spring or summer of 1852, Poitwent Bludworth, Junior, became a 
partner in commendam of the partnership. Shortly afterwards, Herteog died. 
On the 22d of December, 1852, the defendant conveyed all his interest in the 
partnership to Bludworth, the latter stipulating, among other things, as the 
consideration of the sale, to pay all the debts contracted for the purchase of 
goods, wares and merchandize, for the benefit of the partnership, either by 
notes, drafts or acceptances, and to exonerate his vendor from any liability re- 
sulting therefrom, and also to liquidate said partnership. 

It is shown that Bludworth continued to carry on the business of the part- 
nership in his own name, from January, 1853, to the 18th of October, 1853, 
the period of his death. An instrument, signed by several creditors of the 
partnership, on the 19th of February, 1853, is introduced in evidence. It pur- 
ports to be an agreement granting an extension of time to the firm of Hertzog 
& Murphy, for the payment of their debts on certain conditions, but not to be 
considered obligatory unless agreed to by all their creditors. The record shows 
creditors to a large amount, whose names are not attached to it, and nothing 
shows that they have ever yielded their assent to it. On the Ist of February, 
1853, it appears that Bludworth executed two promissory notes in favor of the 
plaintiffs, one for $676 59, payable 12 months after date, and the other for 
$702 79, payable 18 months after date, as collateral security for the payment 
of the note sued on. At the meeting of the creditors of the estate of Bludworth, 
A. H. Pierson, as the agent of the plaintiffs, claimed the amount of these 
notes as such collateral security, and voted for syndic. 

It is contended by the appellant, on this state of facts, that the note sued on 
is extinguisbed by novation, To constitute novation, two stipulations are es- 
sential ; one to extinguish an existing obligation, and the other to stipulate a 
new one in its place. ©. C. 2181. Novation takes place in three different 
ways, one of which is, “ when a new debtor is substituted to the old one, who 
is discharged by the creditor.” C. C, 2185. And this, it is urged, was done 
in this instance. ‘ Novation is not presumed ; the intention to make it, must 
clearly result from the terms of the agreement, or by a full discharge of the 
original debt,” ©. C; 2186. The terms of Article 2188 of the Civil Code are 
explicit: “The obligation, by which a debtor gives to the creditor, another 
debtor who obliges himself towards such creditor, does not operate a novation, 
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debtor who has made the delegation.” Tested by these principles, ne pered 
fectly clear to our minds, that the appellant’s defence has no legal ground to 
rest on. The case of Walton v. Beauregard, 1 R. R. 801, on which the appel- 
lant relies, is clearly distinguishable from the present. There the creditor, 
without the consent of the original debtor, had granted to the delegated deb- 
tor, a delay which impaired the security, so as to make the obligation more 
onerous to the original debtor. But here it appears to have been otherwise, 
The evidence repels the presumption, that any intention existed on the part of 
the plaintiffs to novate their debt, or that they were intended either directly or 
by legal implication, to discharge the defendant. The notes of Bludworth, it 
is shown, were given to them as collateral security. Apart from this, nothing 
shows that the plaintiffs ever consented to grant any prolongation of payment. 
The agreement relied on, depended on a certain contingency, which never hap- 
pened, and must consequently be viewed as not having any legal effect. Even 
admitting it was legal, it would only amount to a prolongation granted to the 
partnership, and not to Bludworth individually. As the facts are presented by 
the record, we do not think that the notes of Bludworth could have operated 
as an estoppel, or prevented the plaintiffs to coerce, in the meantime, the pay- 
ment of their debt against the partnership. We are at a loss to discover how 
the acts of the plaintiffs in this matter could have operated to the prejudice of 
the defendant, or rendered his obligation more onerous. The doctrine of nova- 
tion is clearly announced in the case of Jacobs v. Calderwood, 4 An. 509, and 
is directly in point. 
It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 

trict Court be affirmed, with costs in both courts. 


Hvex Lyncu & Co. v. Toe Mayor anv Covuncity or ALEXANDRIA. 


The corporation of Alexandria imposed ar annual ad valorem tax of one-half of one per cent., on 
all the goods, wares and merchandize, kept for sale in any shop or store in the town of Alexan- 
dria, where the assessed value of the said goods, wares and merchandize, shall exceed the sum of 
$2000. Held : That the ordinance was in effect “ equal,” “ uniform,” and constitutional. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
Hyman, for plaintiffs and appellants. Zigee 4 Hyams, for defendants. 
Voorntes, J. The plaintiffs have enjoined the collection of a tax imposed 
by the corporate authorities of the town of Alexandria, under an ordinance 
passed on the 7th of January, 1853, to provide a revenue for the requisite ex- 
penditures and government of the corporation. By that ordinance, the corpo- 
ration have imposed “an annual ad valorem tax of one-half of one per cent., 
on all the goods, wares and merchandize, kept for sale in any shop or store in 
the town of Alexandria, where the assessed value of said goods, wares and _ 
merchandize, shall exceed the sum of $2000.” The constitutionality of the 
tax is denied, on the ground that it is not equal and uniform. Evidence was - 
adduced to show, that there are fourteen storekeepers in Alexandria, who keep 
. goods for sale, who pay no tax, because their stock in trade does not amount — 
to $2000, and by this ordinance the tax is only imposed upon the excess value 
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exemption*from the tax on their goods, to the extent of $2000, and all are 
equally taxed for any excess over that amount. The objection that a few mer- 
chants, having a large stock of goods, might, in the practical operation of this 
ordinance, have to bear the principal burthen of supporting the expenses of 
the government, is one which cannot be avoided, and as an evil and inconve- 
nience results rather from the inequality of the fortunes of individuals, than 
from a want of uniformity and equality in the tax. 

Our jurisdiction in this case, in which the amount involved is less than 
$300, is confined to the question of the constitutionality and legality of the 
tax as imposed by the ordinance in question. 

We are of opinion that the tax is legal and constitutional, and that the 
judgment of the court below is therefore affirmed, with costs. 





Susan E. Compron, f. c. w. v. Scrrtio E. Compron, f. m. e. 


A wife sued her husband for separation of bed and board; the husband responded, “ that his wife 
had been unfaithfal to the marriage bed; that she had committed acts of adultery since her mar- 
riage, and even since the institution of the suit.” Held ; The allegations of adultery were too 
vague to allow the introduction of evidence of any specific act of adultery—no particulars of 


time, place or person, being given. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
Kelly & Isaacks, for plaintiff. Ryen & Hyman, for defendant and ap- 
pellant. 

Bucnanan, J. This appeal turns upon two bills of exceptions to the re- 
jection of evidence, which substantially involve the same point. 

On the trial, the defendant offered witnesses to prove, that the plaintiff, since 
the institution of this suit, committed an act of adultery with John A. Stiphens, 
and also, that plaintiff, at the time of this trial (6th May, 1854), is in a state of 
pregnancy. 

The plaintiff sues the defendant for separation of bed and board, on the 
ground of illtreatment, by beating her, and turning her and her children out 
of doors, and neglecting to provide for their subsistence; also on that of gross 
and habitual intemperance. 

Defendant pleads “ that plaintiff has been unfaithful to the marriage bed; 
that she has committed acts of adultery since her marriage with defendant, 
and even since she instituted this suit.” He demands a divorce. 

We agree with the Judge below, that these allegations of adultery are en- 
tirely too vague to allow the introduction of evidence of any specific act of 
adultery. No particulars of time, place or person were given, which could have 
put the plaintiff on her guard, and rendered it possible for her to procure re- 
butting evidence. In a case of separation of bed and board, Chief Justice 
Eustis used the following language: “Vague and general alligations cannot 
support a petition in an ordinary civil suit. The cause of action, the object of 
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“toapprise thé defendant of every circumstance necessary to put him on his 

"just defence, and to bar a subsequent investigation of matters once decided. — Bt 
Sound policy requires that there should be no relaxation of these rules in pro- _ 
ceedings of this kind, which involve the fate of individuals, and the most im- 
portant interests of society.” 8 Ann. p. 15 and cases there cited. ; 
Judgment affirmed, with costs. 





G@aitian, Tutor of the Minor Heirs of Hucuss, v. Cox, Curator of Star- 
FORD et als. 


B. opened the succession of A. and qualified as administrator in the parish of Caddo. B. died and 
©. opened his succession, and qualified as curator in the parish of Sabine. The minor children of 
A. through a dative tutor, sued CO. as curator, in the parish of Sabine, for the inheritance coming 
from their father A. The defendant contended that the action should, under Art. C. P., 988 and 
1008, have been brought in the parish of Caddo, where A. died; and that the action should have 
been for a settlement of the account of B. as administrator, But held: that the action was pro- 
perly brought. 

Parol evidence is not admissible to prove that a judgment of homologation was rendered at cham- 
bers. 

An administrator will not be permitted to reap advantage from his own illegal acts. 


PPEAL from the District Court of the Parish of Sabine, Bullard, J. 
Elam & Hamilton, for plaintiff. Hyams, J. B. Smith & Safford, for de- 
fendants and appellants. Davidson, for absent heirs. 

Bucuanan, J. Walter Hughes died on the parish of Caddo, in the year 
1840, leaving a widow and two minor children. His estate was administered 
in said parish by Zhomas S. Stafford, who rendered an account of his adminis- 
tration which was homologated. 

Stafford married the widow of Hughes and moved to the parish of Sabine. 
Mrs. Stafford (formerly Mrs. Hughes) died; and after her Stafford himself died 
in the parish of Sabine, in the year 1850. There was no issue of the marriage 
between Stafford and his wife. 

Stafford’s estate is in course of administration in the parish of Sabine. His 

_ heirs are his father, brothers and sisters, residing in Ohio. 

Walter Hughes's minor children bring this suit, through their dative tutor, 
against the curator of Stafford, and against his heirs, represented by their attor- 
ney in fact, who is also assignee of one of the heirs. 

The first defence made to this action is a plea to the jurisdiction. It is con- 
tended that, inasmuch as the estate of Hughes was opened in Caddo parish, the 
only proper suit by any party claiming his inheritance is a suit for an account, 
to be brought before the court who appointed the administrator of Hughes's 
estate. The articles 988 and 1008 of the Code of Practice are relied upon in 
support of this plea. 

We think those articles do not apply to this case. First. Because Stafford, — 
the administrator of Hughes, is dead, and his succession opened in a different — 
parish from that of Caddo. Secondly. Because Stafford did render an account © 
of his administration of the estate of Hughes, which was homologated. In fact, © 





he rendered fro nccounts, which we will more paiticularly notice when we 
come to the merits of the case. 

The next plea of defendants is, that the form of the action is unwarranted by 
law. The plaintiff sets forth that the inventory of the estate of Hughes amount- 
ed to a certain sum; on which, deduction being made of the debts due and 
paid, according to an account filed by Stafford, as administrator, there would 
remain a balance due them, which they claim. 

There are other claims embraced in the petition, but this is the only one ne- 
cessary to be considered in connection with the objection of defendants. That 
objection is, that the suit should be for an account, and is based upon the arti- 
cles already cited of the Code of Practice. We think the objections unfounded. 

The next objection of defendants is, that the effect of the preseut suit will be 
to ratify a sale made, without legal formalities, of the immovables and slaves of 
the ancestor of the minors whom the petitioner represents; and such ratifica- 
tion cannot be made by the tutor to the prejudice of his minors, neither would 
it be binding on the minors. 

This argument is a manifest perversion of the plaintiff's pleadings. The sale 
of Hughes's property alluded to, which was made on the 4th March, 1848, and 
at which the whole of the property of Hughes was knocked off to Stafford, the 
administrator, item by item, is so far from being adopted by plaintiff that he 
utterly repudiates it, and holds the estate of Stafford liable for the amount of 
the inventory first made by him, instead of the amount of this pretended pro- 
bate sale, which is much less than one-half of the said inventory. 

Upon the merits we think the District Judge has arrived at a sufficiently 
accurate conclusion with regard to the amount of the rights of the minors of 
Hughes against the estate of Thomas 8. Stafford, growing out of the administra- 
tion of the estate of their father. The counsel of appellant contends that the 
liability of Stagford’s estate should be measured by the second inventory of 
Hughes's estate instead of the first. But this we cannot agree to. The facts 
are simply these. Immediately after Walter Hughes's death, in November, 1840, 
Thomas 8. Stafford presented his petition for administration, and had an inven- 
tory of Hughes’s estate made by the Parish Judge, (on the 9th Nov., 1840,) the 
amount of which inventory was six thousand three hundred and sixty-two dol- 
lars and twenty-nine cents. In November, 1841, Stafford filed an account of 
his administration, and a list of the debts paid and unpaid of the estate, In 
this account he credits the estate of Hughes with the full amount of the inven- 
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and debits it with the payments and the debts still unpaid ; total of 

debits, . . - - - - oe - = 2,908 69 


Balance in favor of the estate of Hughes, according to this account, $3,453 60 

This account was published and in due course, judgment of homologation was 
rendered upon it, which was signed on the 24th January, 1842. Nearly a year 
after this judgment of homologation, however, Stafford presents a petition 
to the court alleging that the appraisement of the property of Hughes in 
the first inventory had been too high, and praying for a new inventory and 
appointment, which was accordingly made on the same day (7th November, 
1842.) The amount of this inventory, which was composed of the same items 
as the former one, was $4,044 11, or something less than two-thirds of the for- 
mer appraisement. 





ioe or on the 6th November, 1842, atamriiaccn na 
the property, real and personal, of Hughes's estate, for cash; which order was — 


granted at chambers, upon a petition representing it to be necessary to sell all 


the property to discharge the debts of the estate. And note, that out of the 
list of debts of this estate contained in the homologated account mentioned 
above, which list amounted to $2,908 69 in all, two of the items, respectively, 
$150 and $1845, or collectively, $1695, were charged as due Thomas 8. Stafford, 
leaving, according to that account, but $913 69 due to all other persons besides 
himself. 

’ The next thing that this record shows is the sale of all the real estate, slaves 
and personal effects, on the 4th March, 1848, for cash. The only purchaser 
was Thomas 8. Stafford himself, the administrator, and the total amount of 
sales was two thousand six hundred and forty-two dollars. 

There next appears an account of administration of Hughes’s estate, of which 
the debits and credits balance each other within a few dcllars, and a mass of 
vouchers annexed. The only evidence of the filing of this account is contained 
in a publication in the Caddo Gazette, of date the 23d April, 18438, by which 
the Clerk of the Court of Probates of the parish of Caddo announced the filing 
on that-day of a tableau and account by Thomas S. Stafford and Christiana 
Hughes, administrators of the succession of Walter Hughes, and called upon all 
whom it might concern to make opposition within ten days, or that the said 
account and tableau would be homologated and the administrators discharged. 

This document, the newspaper notice, is endorsed by the Clerk of the Probate 
Court of Caddo, “ filed Oct. 29th, 1845,” and here the record of the succession 

«of Hughes ends. But there is an attempt to prove by parol that there was a 
judgment of homologation rendered at chambers, in October, 1845. Such proof 
is clearly inadmissible. But in the present case, more particularly, were there 
a record judgment of homologation of this pretended account, it would not avail; 
inasmuch as we view the amended inventory of the 7th November, 1842, the 
order of sale of the same day and the sale of the 4th March, 1843, as nullities. 
Every step of those proceedings shows a determination of Stafford to appropri- 
ate to himself the property of Hughes. To accomplish this end the forms of law 
are entirely disregarded and even his own account of November, 1841, and the 
judgment of homologation of January, 1842, therefore, are treated by him as if 
they had no existence. 

To exhibit the illegality of the proceedings in a still stronger light, it must be 
observed that Stafford was under tutor, duly qualified, of the minors of Hughes. 

We think that, in strict justice, the plaintiff would be entitled to a some- 
what larger sum than is allowed by the judgment of the court below, but as 
there is no prayer for an amendment by the appellee, we will affirm it as it 
stands. 


Judgment affirmed, with costs. 





Daviv B. Cummine v. Poticze Jury or Rapes. , 


4 

Article 128 of the Constitution, which requires taxation to be equal and uniform throughout the 
State, applies to municipal and parochial, as well as to State taxes. 

The ordinance of the Police Jury of the parish of Rapides, passed under the authority of an Act of 
the Legislature, to compel the inhabitants of a certain portion of the parish to pay the whole 
amount of a tax the Police Jury found it necessary to impose, in order to defray the expenses of 
certain embankments and other works which they had caused to be made for the purpose of pro- 
teoting a portion of the parish from being overflowed by the waters of Red River, is unconstitu- 
tional. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
Hyman, for plaintiff and appellant. O. N. Ogden, for defendant. 

Oepex, J. This is a suit commenced by an injunction to prevent the 
police from collecting a special tax imposed by them on lands subject to inun- 
dation in the parish of Rapides. The ordinances of the Police Jury were 
passed in pursuance of the authority granted to them by an Act of the Legis- 
lature of 1848. See Acts of 1848, p. 15. By the first section of this Act, the 
Police Jury are authorized to impose a special tax on all lands inundated in 
1844, for the purpose of paying for embankments which they had caused to 
be constructed across bayous connected with Red River. The Police Jury was 
by that Act, authorized to lay off the parish into districts. They passed ordi- 
nahces to that effect, and imposed a special tax of five and a half per cent, on 
the lands situated in the parish of Rapides, south of Red River, which were , 
inundated in the year 1544. The plaintiff, whose land is situated in a district 
south of Red River, designated as No. 1, resists the payment of this tax on the 
following grounds: 

ist. Because the Police Jury exceeded the powers granted by the Act of 
1848, by including in the amount to be levied by special tax, not only the costs 
of the embankments, but likewise the expenses incurred in attempting to 
collect, by process of law, the special tax imposed under the Act of 1845. 

2dly. Because the tax is levied to pay for filling up a navigable stream 
whose waters communicate with the Mississippi river. 

Sdly. Because the taxis to defray the expense of embankments made in 
the parish of Natchitoches, which, at the time of their erection, the Police 
Jury of Rapides had no authority to construct. 

4thly. Because it was the intention of the Acts of 1848 and 1845, that the 
property taxed was to be benefited by the embankments that were to be made, 
and that the land of plaintiff is so situated as not to be benefited by them, 

And 5thly. Because the tax is not equal and uniform. 

We consider it only necessary to notice the last ground of objection to the 
tax, to wit, that it is not equal and uniform. In the case of the city of New 
Orleans praying for the opening of Benton street, 9th Ann. R., the present 
court have decided that Article 123 of the Constitution, which declares that 
taxation shall be equal and uniform throughout the State, is a principle estab- 
lished by the organic law, equally applicable to parochial and municipal taxes, 
with State taxes. In this case, an attempt is made, under the authority of an 
Act of the Legislature, to compel the inhabitants ‘of a certain portion of the 
parish of Rapides, to pay the whole amount of a tax the Police Jury have 
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108 Je bankments and other works which they had caused to be made for the purpose 
of protecting a, portion of the parish from being overflowed by the waters of 
The Police Jury is composed of representatives of the people of the parish 

from every portion of it—it is the representative body for the management of 
all affairs relative to the internal police of the parish, and has ever since its 
institution exercised ample powers in regard to the construction of levees, roads 

. and canals, with the power of imposing taxes on the people to defray all such 
expenses as might be occasioned by such works. Under that system, public 
works have been carried on for many years, and as long as the tax imposed by 
the Police Juries was a general one, no complaint was heard. But a system of 
taxation has lately sprung up altogether different, and which it has been 
thought is justified, for the reason that the inhabitants of the low lands, being 
principally benefited by the levees and embankments which became necessary 
to protect the lands from being overflowed, they alone should be taxed to pay 
for them. If the power by which this tax is imposed, could be lodged in the 
hands alone of representatives of the people from the district subject to over- 
flows, and they, exercising the power delegated to them by the Legislature, as 
a subordinate political body, should impose the tax, it would be free from the 
constitutional objection, because it would be equal and uniform within the 
limits of the exercise of such delegated powers ; but under the present system, 
to render a tax for such purposes constitutional, all the inhabitants of the pa- 
rish must be taxed alike, whether their lands are subject to overflow or not. 

The tax has been imposed, in our opinion, in violation of the Constitutional 


requisition ; and judgment was properly rendered in the court below, perpetu: 
ating the injunction. 
The judgment of the court below is therefore affirmed, with costs, 





W. R. Brown v. Martin & Crensnaw. 


A purchaser of property subject to a lease, is entirely unaffected by the contract of lease, unless it 
has been reduced to writing. 
C. C. 2704, 2712. 


1 me case was tried by a jury before Cushman, J., holding sessions in the 
Parish of Avoyelles. .H. & S. L. Taycon, for plaintiff. J. P. & W. W. 
Waddell, for defendants and appellants, 

Ocpex, J. The plaintiff, by act under private signature duly acknowleged 
and recorded, purchased a tract of land, a part of which the defendant, Mar- 
tin, had rented by a verbal contract of lease from the plaintiff’s vendor previ- 
ous to the sale. Martin made a sub-lease of the land to the defendant Oren- 
shaw, both of whom are sued in the present action for the delivery of the land, 
and for damages for the illegal detention of it. We have no doubt fromthe 
evidence, that there was a renewal of the lease for the year 1853, and atall 
events there was a tacit reconduction for that year, and the only question is, 
whether the defendants could be expelled from the premises before the expira- 
tion of the term of the lease. Art. 2704 of the Code declares, that if the les- — 
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ration of the time fixed for the lease, unless the right to do so has been re- 
served in the contract of lease itself. Art. 2712 says, that if the lease is not 
made in writing, the purchaser is not bound to make any indemnification to 
the lessee. 

Although the lease of even a predial estate may be made by either a verbal 
or a written contract, we think the proper construction of our Code on that 
subject is, that a purchaser of property subject to a lease, is entirely unaffected 
by it, unless the lease is evidenced by a written contract. The violation of 
such a verbal contract by the lessor, in selling the property before the expira- 
tion of the lease, without reserving the rights of his lessee, might give rise to 
an action of damages against the lessor, but his vendee acquires the property 
free from any incumbrance, by reason of the lessee. 

The judgment of the court below is affirmed, with costs. 





Succession or Harcrove—Opposition to Tutor’s Account. 


A tutor is entitled to commissions on the net and not the gross amount of the proceeds of sales of 
crops made on the minors’ plantation, under Art. C. O. 842. 


PPEAL from the District Court of the Parish of Avoyelles, Cushman, J. 
J. P. & W. W. Waddell, for petitioner and appellant. Cullum, for op- 
ponents. 

Voorntss, J. Jacob G. Keller and his wife, Martha C. Hargrove, both died, 
leaving a large estate, consisting of a plantation, aratory utensils, slaves, 
horses, mules, oxen, &c., estimated at upwards of sixty thousand dollars. In 
October, 1850, Mathew Vernon was appointed dative tutor,to the minors Ame- 
lia Keller, Susan Keller, and George Keller, sole issue of said marriage. By 
the advice of a family meeting, all the property of the estate was preserved in 
kind and administered by the tutor for the benefit of the minors. The minor, 
Amelia Keller, having been emancipated by her marriage with Lewis A. Webb, 
an account of the tutorship was rendered to her. 

The only item disputed in the account is, that for the commission of the 
tutor on the gross amount of the proceeds of the sales of the crops made on 
the plantation. It is contended by the appellee, that this charge or commis- 
sion should be limited to the net proceeds of the crops. 

The charge is based on Article 342 of the Civil Code, which declares: ‘* The 
tutor may retain as his commission for his care and labor, ten per cent. on the 
annual amount of the revenues of the property committed to his charge.” 
The question which arises under this article, apparently plain in its meaning, 
is by no means free from difficulty. If it be conceded that the gross amount 
of the proceeds of the sales of the crops constituted the revenues, then it 
would be perfectly clear, under this article of the Code, that the commission 
" was properly charged by the tutor. Butisitso? The Judge a quo, in sup- 
port of his views that the commission should be limited to the net proceeds, 
adverts to the Code of 1808, and the Statutes of 1809 and'1811, in connection 
- with this article. The Code of 1808, required the property of minors to be 
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-? ‘Act, the tutor was entitled to claim a commission of ten per cent. on the an- 
‘nual revenues for his administration on the minor's estate, previously deducting 
therefrom all expenses, &c. By the Act of 1811, the tutor’s commission was 
limited to the net proceeds of the minor’s estate. Be this as it may, we con- 
sider these provisions to be abrogated, as the case under consideration has been . 
specially provided for in the Code of 1825, to which alone we must look for 
the law. Upon mature consideration, however, we are of opinion, that the’ 
Judge a guo did not err in his conclusion, that the net proceeds of the sales of 
the crops must be considered as the revenues meant under the provisions of 
that article. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs in both courts. 





Hvueu Lyncu & Co. v. C. P. Lecxr, Sheriff, et als. 


Where the plaintiff in execution instructs the Sheriff to make a seizure, which renders it necessary 
for the Sheriff to retain the writ beyond the return day, in order to effect the sale, he will not be 
liable for his failure to return it on the return day. , 

In an action against a Sheriff, by the plaintiffin execution, for releasing a seizure, the Sheriff cannot 
plead the illegality of the seizure in justification of the release, for it was his duty to make a legal 
Seizure. But the subsequent conduct of the plaintiff may amount to a ratification of the release 
and thereby relieve the Sheriff from liability. 

Before releasing a seizure which he has already made, and accepting a surrender of property point- 
ed out by the defendant in execution, it is the duty of the Sheriff to use due diligence to ascertain 
whether the property offered to him isin such a condition as to afford a reasonable prospect of 
its being made available to satisfy the writ in his hands. 

A Sheriff who releases a seizure made under one writ, and gives an illegal and unjust preference in 
favor of another, and a subsequent writ, will be liable to the plaintiff in the first execution. 

C. P. 629. ©. P. 767. 


PPEAL from the District Court of the Parish of Rapides, Cushman, J. 
W. B. Lewis, fer plaintiff. J. Thomas, for Dennistoun & Oo. H. B. . 
Kelly, for Leckie, defendant and appellant. Hyams, for sureties and appel- 
lants. 

Ogpex, J. This is an action to render a Sheriff and the sureties on his offi- 
cial bond, liable for the amount of a judgment, which the plaintiffs aver, by 
the neglect and. various acts of malfeasance on the part of the Sheriff, they 

“have lost all chance of recovering. : 

It is necessary to state many of the facts disclosed by the record, to show 
clearly the points which we are called on to decide. 

The plaintiffs obtained a judgment against James A, Mc Waters, for $2452 73, 
and interest, .The judgment was rendered on the 27th of May, 1851—-an exe- 
cution was issued thereon and placed in the hands of the defendant, Leckie, as - 
Sheriff, on the 11th of November, 1851. 

A, & J. Dennistoun & Co., who were the factors of Me Waters, obtained two 
judgments against him in May, 1861. One of these judgments was. for 





$11,247 57; and interest, and the other for $40,000, with the benefit of a spe- 4. tr 
cial mortgage on the plantation and slaves of Me Waters, in the parish of Ra- 
pides. It appears, that besides these judgments, Mc Waters was indebted to 
the Dennistouns in other large amounts, and that they held other mortgage 
claims against his property. No executions were issued on the judgments in 
favor of A. & J. Dennistoun & Co. until the 2d of January, 1852; and the 
proceedings of the Sheriff under the execution, first placed in his hands by 
the plaintiffs, anterior to the issuing of the execution in favor of the Dennis- 
towns, were as follows: On the 11th of November, 1851, he made an actual 
seizure of sixty barrels of molasses, and, what is called by the defendants, a 
paper seizure of one hundred and seventy hogsheads of sugar, belonging to 
the defendants. The Sheriff states in his return, that he had not seen the one 
hundred and seventy hegsheads of sugar, but that he made the seizure on the 
instructions of the plaintiffs, and on the same day it appears, he notified Mc- 
Waters of the seizure, and that, on the 13th of November, Me Waters claimed 
the privilege of pointing out to him the property he wished to be seized, which 
consisted of a large plantation, and negroes, &c. The Sheriff thereupon re- 
leased the seizure which he had made of the personal property, and on being 
told by the plaintiffs’ counsel that he would be held responsible, he replied that 
he would take the responsibility, and that he was indemnified. The plantation 
and slaves were affected by special mortgages to a very large amount. They 
were first advertised to be sold on the 3d of January, and the Sheriff states in 
his return, that on that day, by agreement of the parties, the plaintiff and de- 
fendants, the appraisement of the property was waived and dispensed with, 
also the formality of reading the advertisement and the certificate of mortga- 
ges, and the property required to be readvertised on twelve months’ credit. It 
was accordingly offered for sale on the 7th of February, 1842, and there being 
no bid made for an amount over and above the special mortgages, no sale was 
made, and there ended the attempt to satisfy the plaintiffs’ execution out of 
the incumbered real estate surrendered by the defendant in execution. In the 
mean time, the Dennistouns had issued their two executions, and the Sheriff had 
the three executions in his hands on the 8th of January. Nothing had then 
been done with the executions in favor of the Dennistouns, and as it has been 
stated, he had released the seizure first made of the sugar and molasses under 
the plaintiffs’ execution, and had under seizure to satisfy the writ, a plantation 
and slaves, so largely incumbered with mortgages, that, as the result showed, 
it was impracticable to make any sale of it. On that day, the 8th of January, 
the plaintiffs required him to make a seizure of 152 barrels of molasses, at the 
railroad depot, which he did; and-at the hour of 1 o’clock, a. m., of the follow- 
ing day, the executions of the Dennistouns were levied on the 152 barrels of 
molasses which had been previously seized under the plaintiffs’ writ, and also 
on the plantation and slaves, with 450 hogsheads of sugar and 45,000 gallons 
of molasses. At 10 o’clock of the same day, on the demand of the plaintiffs, 
the Sheriff made a seizure under their writ of the same 152 bbls. of molasses 
which had been seized irregularly the day before, and also of the sugar and 
molasses on the plantation, which he had levied on for the Dennistouns, at one 
o'clock of that day. The sugar and molasses were afterwards sold under the 
three several writs on twelve months credit, not having brought two thirds of 
the appraisement on the first offering—they were adjudicated to A. & J. Den- 
nistoun & Co. for $19,760. No bond appears to have been taken from the Den- 
nistowns, and nothing further was done by the Sheriff until the 20th of May, 





». after the institution of this suit, when he returned the plaintiffs’ execution; — 
stating in his return substantially the above facts, and thatas the sale was _ 
made under those several writs, and Dennistouns & Co. claimed a privilegeon 
the whole proceeds of the sale, he should wait a decree of the court ordering 
him to pay over the proceeds to the creditors legally entitled to them. It fur- 
ther appears that the sugar and molasses, after being adjudicated to the Den- 
nistouns, was shipped to them in New Orleans, and sold for $25,284 77, and 
that the proceeds were placed in general account to the credit of Mc Waters. 
A. & J, Dennistoun & Co., on the 14th of January, 1851, gave the Sheriff an 
indemnifying bond to protect him from any loss or injury, and they are only 
parties to this suit, as warrantors by that bond. 

It is first contended, that the failure of the Sheriff to return the execution 
on or before the return day, has rendered him responsible under Art. 767 of 
the Code of Practice. Such would have been the consequence if the plaintiffs 
had not themselves instructed him to make the seizures of the 9th of January, 
which made it necessary for him to retain the writ beyond the return day, in 
order to effect the sale. 

The second ground relied on to render the Sheriff responsible, is the release 
which he made of the first seizure. We think the objections urged by the 
defendants that there was no actual seizure of the 170 hhds. of sugar, is one 
which cannot be listened to as coming from the Sheriff—it was his duty to have 
taken possession of the sugar, and after notifying the debtor in the execution 
that he had made the seizure, it is too late for him to deny that there was one, 
It is next urged, that the defendant in execution has a right, by Art. 649 C. P. 
to point out the property he wishes to be seized and that he cannot be de- 
prived of that right as long as the Sheriff has not advertised for sale the goods 
seized. We are of-opinion the Sheriff has no right to release a seizure and 
accept a surrender of property thus pointed out, without using due diligence 
to ascertain whether the property offered to him is in such a condition as to 
afford a reasonable prospect of its being made available to satisfy the writ in 
his hands. 8d. But it is contended that the plaintiffs, by their subsequent 
conduct, adopted the acts of the Sheriff—that by attending the sale of the 
plantation and consenting to dispense with the appraisement and other forma- 
lities, and joining the debtor in the execution in requiring the property to be 
re-advertised for sale without those formalities, and by causing subsequent 
seizures to be made, they waived any right they might have had to hold him 
responsible for his previous acts. On this point, we are of opinion that the 
conduct of the plaintiffs’ has produced that effect,"and that the Sheriff cannot 
be held ligble on the ground of having released the first seizure. 

The third ground of liability is, that the seizures of the 9th of January, 
should be considered as made at one and the same moment, and that if the 
plaintiffs’ seizure made on that day is placed on an equal footing with those of 
the Dennistouns, there would have been a sufficient amount on a pro rata di- 
vision of the proceeds of the sale made under all the writs to satisfy that of 
the plaintiffs. This ground, we think, must prevail. The Sheriff must have 
been aware on the 9th of January, that he had driven the plaintiffs to a fruits 
less attempt to make their money out of the plantation and slaves, because he 

_is presumed to have been in possession of the certificate of mortgages on the 
third day of January, when he was to have first offered the property for 
sale: that certificate made it manifestly impossible that the plaintiffs could 





realize any thing by the seizure then made under the plaintiffs’ writ. The 4. 
Sheriff had been previously remonstrated with for releasing a seizure of per- 
sonal property sufficient to satisfy the judgment, and aceepting in its stead 
property which could not be sold, and, under those circumstances, to permit 
him by a midnight seizure in fevor of another creditor, to give him a prefer- 
ence over one whose writ had been so much longer in his hands, on all the 
available property of the debtor that remained, would be not only inequitable, 
but, as a precedent, would justify almost any degree of favoritism which a 
Sheriff might choose to exercise in the discharge of his official duties. 

A great deal has been said in argument, on the subject of a privilege asserted 
for A. & J. Dennistoun, on this fund, for supplies to the plantation. No such 
privilege has been claimed by the Dennistouns in this suit, and the Sheriff has 
no right to make use of that as a defence—it is his duty fo pay over the money 
he has made on an execution, to the plaintiff in the writ, unless by order of 
the court, on a claim so set up by a third party, he is restrained from doing it. 

The plaintiffs are entitled to a judgment against the defendant, Leckie, for 

the full amount of their claims. 
_ The sureties on the Sheriff’s bond are also before us. The additional de- 
fence set up by them is, that these acts of the Sheriff were not committed 
during the term of office when they were his sureties. The bond bears date 
the 4th day of December, 1847, and is conditioned for the faithful performance 
by Leckie, of the duties of the office of Sheriff, to which he had been elected. 
His term of office was fixed by the Constitution at two years, and it com- 
menced on the Ist Monday of November, .1847—two terms of the office had 
consequently elapsed, and the third term was entered upon at the date of the 
plaintiffs’ execution being issued. The Act of the Legislature of 1837, provides 
that Sheriffs shall continue to perform the duties of their office until their suc- 
cessors, or themselves in case of reappointment, shall be inducted into office, 
by performing the formalities required by existing laws; so that no interrup- 
tion may occur in the discharge of any publid®duty required by said officers, 
under the same penalties, bonds, obligations and securities, as were given and 
entered by them when they were first appointed to said offices. The law also 
gives to sureties the right to have themselves discharged from their bond at 
any time, and by virtue of these two provisions, it is contended that, as the 
sureties did not ask to have themselves discharged, it must be presumed that 
they were willing to continue bound as sureties of the Sheriff during the two 
terms subsequent to that for which they had originally bound themselves. It 
is not alleged in the petition, that Leckie was reappointed to the office for the 
term subsequent to that for which the bond was given, and there is no evidence 
in the record, that he acted as Sheriff during the second term. The acts com- 
plained of, commenced during the third term, and without either allegation or 
proof to that effect, we cannot presume that the Sheriff was reappointed for 
both of these terms, and failed to have himself regularly inducted into office 
by performing the formalities required by law. It was essential to allege and 
prove that the liabilities of the sureties had been extended beyond the first 
term ; facts, the existence of which, the court cannot presume. We think the 
plaintiffs have failed to make out the case against the sureties. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, except as regards the defendants, William C0. James, Robert 
G. Leckie, Ralph Smith, Samuel W. Henasie, and Henry M. Hyams ; and 
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* . judgment rendered in their favor, as in case of non-suit, and that the costs of — 


this appeal be paid in equal proportion by the plaintiffs and appellants, except 
the sureties of Leckie, 


Same Case—On an AppuiicaTion oF DerenpANT FoR A REHEARING. 


GDEN, J. The defendant, Leckie, has applied for a rehearing, and the 
only point relied on by his counsel is, that placing the executions of A. & 
J. Dennistoun & Co. and that of the plaintiffs on the same footing, as having 
been levied on the sugar and molasses at the same moment of time, the pro- 
ceeds of the sale were insufficient on a pro rata division to satisfy the plain- 
tiffs’ judgment. There is no doubt this position would be correct, if we are 
to consider that nothing was realized on either of the writs of the Dennistouns 
from the sale of the plantation and negroes, which were levied on by the She- 
riff under those writs, at the same time he made seizure of the sugar and mo- 
lasses. But the judgment for $40,000, on which one of these writs issued, 
was for a debt secured by a special mortgage, on the plantation and negroes. 
The Sheriff, although called on to do so, failed to take a bond for any portion 
of the proceeds of the sale toward the satisfaction of the plaintiffs’ writ, or to 
make any return by which it could be ascertained what amount had been re- 
alized on the execution. If no part of the mortgage debt was satisfied by the 
sale of the plantation and negroes which he also had under seizure, it was in- 
cumbent on him to establish that fact, in order to show that the plaintiffs were 
not placed in duriori casu by his acts. 
We are satisfied that full justice has been done, and the rehearing is there- 
fore refused. 


C. B. SuHerrop, Trustee, &c., et al. v. D. E. Carrecuan et al. 


Effect will be given to marriage settlements made in another State, after the removal of the parties 
to this State, so far as those settlements do not create prohibited substitutions, dei commissa, or 
new tenures of property unknown to the laws of Louisiana. 

The appointment of a trustee ina marriage settlement under the common law, is matter of form 
merely, and does not affect the substance of the contract. A trust resulting from such an ap- 
pointment will be recognised in this State. 

Where a marriage settlement is made in a common law State, by which all of the wife’s property is 
secured to her; in an action by her trustee in this State to recover slaves, parol evidence will be 

“admissible to identify the slaves as being covered by the settlement, although they were not 
named in it. 

Where, before marriage in another State, the wife had secured to herself her property, by a settle- 
ment, valid, under the laws of the State where made,-her husband will not be permitted to defeat 
_the settlement, by a sale of the negroes in this State. 

amarriage settlement in the county of the domicil of the parties, is not, under the re- 
istry laws of Alabama, estential to its validity. 
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_{ PPEAL from tine District Court of the Parish of Avoyelles, aati es 
- H. Taylor, for plaintiffs Waddill and F. Oullwm, for defendant. iteh- Catacaa, : 
born, for warrantor. : 

Preston, J. This suit was brought to recover two slaves named Daniel and 
Mary, claimed by the plaintiffs, and for the value of their services. The de- 
fendant sets up title to the slaves, by virtue of a sale to him from John Flan- 
nagan, on the 1st of January, 1849, for the price of thirteen hundred dollars, 
and calls Flannagan in warranty ; he being absent, a curator ad hoc was ap- 
pointed for him. 

Unimportant exceptions of the warrantor being overruled, he and ,the de- 
fendant denied title in the plaintiffs, and alleged a good title and bona fide pos- 
session in the defendant. 

There was a verdict and judgment in favor of the plaintiffs for the slaves, 
and the value of their services, and the defendant and warrantor have appealed. 

The plaintiff, Harriet Flannagan, was married to Flannagan in Marshal 
county, in the State of Alabama, on the 12th of October, 1846. The testimo- 
ny induces me to believe, that she resided at the same time in Madison county, 
in that State, and he in Texas. 

It is proved by the will of her former husband, also by the testimony of 
Mary McGaley, Robert and Albert Sherwood, to which no formal exception has 
been taken, that she owned three slaves, and others, before her marriage with 
Flannagan. 

A marriage settlement was made between them, by which all her property 
was conveyed in trust to 0. B. Sherrod, for her use, to be held separately from 
her intended husband and at her sole disposal, notwithstanding her intended 
marriage. The marriage settlement was recorded in the county where the 
marriage was celebrated, but nofin the county where the spouse resided and 
held the slaves. In 1847, the parties moved with the slaves to, and settled,in 
Victoria county, in the State of Texas, and the marriage settlement was duly 
recorded in that county in that year. 

We officially know that slaves are personal property in Alabama and Texas, 
that such settlements are legal andeequitable means in those States, of securing 
to wives their property, which would otherwise vest in the husband by mar- 
riage, and that the trustee holds the legal, while the equitable title and posses- 
sion remains in the wife. 

I am not satisfied that the neglect to record the marriage settlement in the 
county of Alabama, where the slaves were at the time of the marriage, de- 
prived the wife of her rights to them under the settlement. 

They were not named or described in the marriage settlement; but they 
were personal property—she settled upon herself all her property, at the time 
of her marriage. It might have been identified in Alabama by parol, and she 
cannot be deprived of her property by the act of her husband in carrying it 
evidently to a State where the slaves became immovable property, and parol 
proof as to title is inadmissible. 

Shortly after their location in Texas, Flannagan clandestinely left that State, 
without the knowledge of his wife, took the slaves in controversy with him, 
and fraudulently sold them to the-defendant, residing in the parish of Avoy- 
elles, subsequently to the record of the marriage settlement in Texas, where 
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in the case of Youngblood et als. v. Flagg, 11 La. 841, the husband could not ~ 
divest the wife of the property or convey any interest in or right upon it, and 
the sale subsequently to the recording of her title, even if the registry was 
necessary at all, produced no effect. 

The slaves sued for are fully identified by Robert Sherrod, with twoof those 
owned by the plaintiff before her marriage with Flannagan. And although 
the marriage settlement does not specify and describe the slaves, yet testimony, 
that of Albert Sherrod and Mrs. McGaley, which was not excepted to, shows 
conclugjvely that they were a part of the property embraced in the marriage 
settlement. The objection and exception to the marriage settlement as evi- 
dence, was as to give effect not to its admissibility in evidence, and being ad- 
mitted and aided by the testimony of these witnesses, shows a perfect title in 
the wife and her trustee. 

It becomes unnecessary, therefore, to examine the exception to the testimony 
of the other witnesses to the same effect. 

If we did not officially know the laws of Alabama and Texas, on the sub- 
ject under consideration, we should be obliged, for the want of evidence, to 
consider them similar to the laws of our own State, which would render the 
rights claimed by the wife more indispensable. 

A reasonable allowance was made by the jury for the value of the services 
of the slaves. 

The verdict and judgment meet the justice of the case, and do not conflict 
with any principle of law. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. PA 

Eustis, C. J. and Rost, J.* The plaintiff, Harriet Flannagan, seeks to re- 
cover from the defendant, two slaves which she alleges are her separate pro- 
perty, under a marriage settlement executed in Marshal county, State of Ala- 
bama, previous to her marriage with John B. Flannagan, her husband. 

The defence is, that the marriage settlement under which the plaintiff claims 
cannot operate to his injury, because the slaves claimed are not named therein. 
That under the laws of Alabama, the title to those slaves being in the Wife at 
the time of the marriage vested in the husband from whom he acquired them 
in good faith, and for a valuable consideration. It is further urged, that the 
marriage settlement, if otherwise valid against the defendant, would be inope- 
rative in Alabama against creditors of bona fide purchasers, for want of record- 
ing in the proper county, and it could have no greater effect in this State than 
it would have there. The judgment below was in favor of the plaintiff, and 
the defendant has appealed. 

This case is in many respects similar ‘to that of Young v. Templeton, 4th 
Ann. 254. In that case, we considered a marriage settlement executed in the 
State of Mississippi, in the same light as we have often considered marriage 
contracts executed in foreign countries, where the civil law prevails, by per- 
sons domiciliated in those countries, and disposing of property there situated 
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s {n both cases alike. We feel bound to give effect to such contracts, after the 


removal of the parties here, so far as they do not create prohibited substitu- 
tions, sidei commisea, or new tenures of property unknown to our laws. 

The marriage settlement in this case, if otherwise valid, vested in the plain- 
tiff a title known to our laws. She was to remain under it, the absolute owner 
of the property of which she was possessed at the time of her marriage. 

The appointment of a trustee was a matter of form, not of the essence of 
the contract; it might have been dispensed with and, in that case, the husband 
would have been held in law the trustee. 2d Kent Coms., No. 162, and cases 
there cited. I have said this much to point out the distinction between mar- 
riage settlements and other titles in trust, which we uniformly refuse to recog- 
nize. 

On the merits, I am of opinion that the case is with the plaintiff. The act 
of settlement is sufficiently formal, and under the equity system of jurisprudence 
prevailing in Alabama, parol evidence would have been admissible therein and of 
the description it contains, to identify the particular property claimed. Cart- 
soright et uz v. Hutchinson, 2 Rob. 407. 

I am satisfied that, under the registry laws of Alabama, the recording of the 
deed in the county of the domicil of the parties, was not indispensable to its 
validity. Swift v. Fitzhugh, 9 Peters’ Reports, 39, 59, and Smoot v. Fitehugh, 
9 Peters’ Reports, 72 and 75. 

Rehearing refused. 





W. H. Basserr v. Scooot Directors or tHe Seconp District. 


Mandamus against defendants to compel them to levy a tax to an amount sufficient to pay plain- 
tiffs’ judgment refused. And, by the Cowrt—However general and comprehensive the disposition 
of Art. 830 of the Code of Practice may be, we assume that the power of courts to issue the writ 
of mandamus must be restricted to the cases in which their authority can be vindicated by the 
enforcement of the process. We are unable to perceive how this can be done in this case. 


PPEAL from the District Court of the Parish of Avoyelles, Cushman, J. 
H. Taylor, for plaintiff and appellant. Waddill, for defendants. 

Rost, J.* On the 6th day of November, 1850, the plaintiff obtained a 
verdict and judgment against the School Directors of the Second School Dis- 
trict of the parish of Avoyelles, for the sum of two hundred and seventy-five 
dollars, with five per cent. interest, from the 22d of May, 1849, and costs, that 
being the amount of a contract made with the plaintiff, as undertaker for a 
school house located within the district, and accepted by them. 

On the 24th of December, 1850, a fi. fa. issued and was returned nulla 
bona, and the Sheriff, to whom said writ was issued, states in his return, that 
he made a seizure of the school house, but prior to the day of sale, it was 


burned down. On his examination as a witness, he states that the defendants 
in the suit pointed out no other property, and the writ was returned. 
Some changes having subsequently been made in the direction of the school, 
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levy a tax to an amount sufficient to satisfy the amount of the debt, interests 
> and costs, say $478 60. 

The affidavit required by law was made, and on this petition, the Judge 
granted the rule prayed for. 

On the hearing of the rule, the court dismissed it, and from this judgment 
of dismissal, Bassett has appealed. 

Only one of the three directors cited answered, and stated in his answer, 
that the other two had resigned before the service of the citation, and that he 
had resigned since. He further denied his power to levy a tax in the manner 
claimed. 

There is nothing to show that the resignation of the defendants was accepted, 
but supposing them to be still directors, no judgment by default was taken 
against those who did not answer, and it would not be in our power in the 
present situation of the case, to give the plaintiff relief, if he was otherwise 
entitled to it. 

_The District Court was called upon to issue a mandamus commanding the 
School Directors to assess on the property within their district, and cause to 
be collected an amount sufficient to pay the plaintiff’s claim, or, in other words, 
to compel the exercise of the power to legislate, vested in them by the Act of 
1847, and to carry into execution the law they might enact. However general 
and comprehensive the disposition of Art. 880 of the Code of Practice may 
be, we assume that the power of Courts to issue the writ of mandamus, must 
be restricted to the cases in which their authority can he vindicated by the 
enforcement of the process. We are unable to perceive how it can be en- 
forced in this case. In the case of Claiborne v. The Police Jury, 7 Mart. 4, a 
similar application was refused, and the inextricable difficulties in which the 
enforcement of the writ, in that case, would have involved the court, are forci- 
bly stated in the opinion; they would be still greater in this case. Granting, 
for the sake of argument only, that the court would have the power to impri- 
son the School Directors, until they obeyed the writ, although one of them 
might be in favor of obeying it, we could not prevent them from resigning, or 
their resignation from being accepted. 

The next application would in that case be, for a mandamus to compel an 
election of other directors, and if the voters refused to vote, as they probably 
would do, process would have to issue against them, under which it would be- 
come necessary to send them all to jail and to keep them there until they exer- 
cised the first and highest prerogative of freemen. 

We do not consider that the Code of Practice has, or could have given us, 
the powers which our predecessors declared, they had not in the case of Clai- 
borne. 

The levying of taxes is the highest exercise of sovereignty, and is vested by 
the Constitution in the legislative: branch of the government. All delegations 
of that power to corporations or individuals, and the exercise of it under those 
delegations, so far as they do not infringe dn the Constitution and laws, are as 
the power itself exclusively under the control of the Legislature. If it were 

the judicial and legislative powers of the government, could not be 
ept distinct and separate. 
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If the agents selected by the Legislature in this case, have failed to per- nee : 
form their duty, and the plaintiff is injured thereby, his remedy is an appli- Scuoo, Dinscross  - 
cation to the Legislature, to resume the delegated power, and order the col- 
lection of the special tax, which the defendants have neglected to assess and 
collect. 

Judgment affirmed, with costs. 





Lemon v. Moncra. 


In actions of bornage, a dividing line long established between the parties, and referred to in the 
proces verbal of sale of the plantation to the plaintiff, will be taken as the true one, in preference 
to running a new line more in accerdenee with the calls and distances, and which gives to plain- 
tiff a larger boundary. 


PPEAL from the District Court of the Parish of Avoyelles, Cushman, J. 
H. Taylor, for plaintiff and appellant. Waddill & Generés, for defen- 


dant. 

Dounsar, J. This is in fact an action of bornage or boundary. The District 
Judge gave judgment for the defendant and the plaintiff has appealed. 

It appears from the evidence, that a dividing line or lane, as it is called by 
the witnesses, has been recognized and established between the lands of the 
plaintiff and defendant, and those persons under whom they claim, ever since 
1827, more than twenty years previous to the commencement of this suit. 

It further appears that, in 1848, the plaintiff, as widow in community, being 
entitled to one-haif of the tract of land, the boundary of which is now in dis- 
pute, had the same adjudicated to her as bounded by the lands of Augustine 
Mayeuz above, and Joseph Moncla, the defendant, below ; the aforesaid divid- 
ing line or lane between the land of plaintiff and defendant, being then well 
known, having been at that time established for about twenty years. 

We have heretofore said, that “in action of bornage, a dividing line long es- 
tablished between the parties, and referred to in the proces verbal of sale of the 
plantation to the plaintiff, will be taken as the true one, in preference to run- 
ning a new line more in accordance with the calls and distances, and which 
gives to the plaintiff a larger boundary.” 19th La. 85, Williamson vy. Hymil. 
Further, there is no evidence to satisfy us, that the plaintiff has not now in 
possession the full quantity of land which her title calls for, and if she could 
have shown the contrary, it was her duty to have done so. 

Judgment affirmed, with costs. 












































ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 
NEW ORLEANS, 


IN 
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PRESENT: 
Hon. Tuomas Suiwet., Chief Justice. 
Hon. C. Voorutss, 
Hon. A. M. Bucuanan, . 2 
Hos. A. N. Oozan, Associate Justice. 


Hon. H. M. Sporrorp, 





S. M. Topp & Co. v. L. H. Prace. 





Defendant sold property belonging to the succession of his brother, and there had been no probate t pe 
proceedings, nor judicial order of sale—Held: That this was an interference with, and appropri- 
ation of the estate by defendant, sufficient to charge him as heir of his brother, under Art. 993 of 
the Civil Code. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
H. T. Hays, for plaintiffs. J. Van Matre, and Benjamin & Micou, for 
defendant and appellant. 

Bucnanay, J. This suit now comes before this court for the second time. 
When first tried before the court below, in April, 1851, the plaintiffs intro- 
duced, on the trial, testimony to show that defendant had taken posseagion of 
the estate of his brother, and sold the effects thereof for his own account. The 
Judge of the District Court considered that the defendant, by the part which 
he had taken after the death of his brother, had placed himself in the position 
of an executor de son tort, and brought himself within the 12th section of the 
Act of March, 1820, gave judgment in favor of plaintiffs for the full amount of 
their claim. From this judgment the defendant appealed. This court con- 
sidering that the issue had not been made by the pleadings, and that the de- 
fendant may have been surprised by the introduction of testimony to show that 
he had interfered in the succession of his brother, remanded the case, that de- 
fendant might have an opportunity of meeting and rebutting such testimony. 

Upon the second trial, in the court below, the plaintiffs offered the same evi- 
dence upon this head as upon the previous trial, and no rebutting evidence was 
adduced on the part of defendant. 





The suit is an ordinary action for the price of goods sold and delivered; and — 
the answer is the general denial. The evidence shows that at the time of BR, 
D. Place’s death, about the last of October or first of November, 1850, he was 
the lessee and manager of the American Theatre, in New Orleans, and up to 
that time was in possession of the said theatre, including the scenery, &c., be- 
longing to the same. The lease made by Collis & Morgan to R. D. Place, 
dated 6th June, 1850, had one year or more to run at the date of the death of 
the lessee. On the 12th November, 1850, a few days after the death of R. D. 
Place, the defendant, his brother, took possession of, and sold all the movables 
in the American Theatre, with the unexpired term of the lease, to Mandell & 
Charles. . 

This sale was not authorized by any judicial order, nor preceded by any 
probate proceedings. Among the effects thus sold, were a portion of the goods 
mentioned in the bill of particulars annexed to plaintiffs’ petition. That bill 
had been made by the agents of R. D. Place, in the months of September and 
October, 1850. It was for paints and other materials used in the painting and 
decorating of the theatre. Its amount is $400 62. The sale and delivery are 
proved. The portion of those goods remaining on hand at R. D. Place’s death, 
and sold by defendant to Mandell & Charles, was valued at one hundred dol- 
lars. . 

These facts amount to an interference with, and appropriation of, the estate 
of R. D. Place, by the defendant, sufficient to charge him, as heir of his bro- 
ther, according to Article 993 of the Civil Code. And it will not avail the 
defendant that the petition does not allege an intermeddling with the estate of 
R. D. Place, as the ground of defendant’s liability. The defendant had full 
notice of the nature of the claim, against which he had to contend. The cause 
was remanded by the Supreme Court expressly for trial upon the issue of de- 
fendant’s legal liability by reason of his acts in the premises. And all the 
evidence of those acts, parol and documentary, was received on the second 
trial, without objection. See case of McMasters v. Place, 8th Ann. 431. 

Judgment of the District Court reversed; and judgment rendered in favor 
of plaintiffs against defendant, for four hundred dollars and sixty-two cents, 
with legal interest from 4th December, 1850, and costs in both courts. 





R. H. Fraser & Co. v. James Tuorre.—James Tuorre & Co. in- 


tervenors. 


By the laws of Mississippi, the Sheriff under an execution on a judgment against one partner for his 
separate debt, can only sell the actual interest which that partner has in the partnership, after 
the partnership accounts are settled. 


PPEAL from the First District Court of New Orleans, Larue, J. 
Mott & Fraser, for plaintiffs. Hamner & Hays, for intervenors and ap- 
pellants. 
Suet, ©. J. Goods belonging to James Thorpe & Co., a commercial firm 
established and domiciled in Mississippi, were attached here for the individual 
debt of one of the partners. James Thorpe & Co. intervened, claiming the 
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goods as the property of the firm, and praying that the attachment be set aside 
and the goods restored. The goods were delivered to them on bond, and at 
the final hearing, the court below made the following decree : 

It is decreed, that the plaintiffs recover from the defendants the sum of 
$3931 75, with legal interest from the Ist of April, 1852, and costs of suit, 
with a privilege on the interest of defendant in the property attached. It is 
further adjudged, that James Thorpe & Co. be declared the owners of the goods 
attached in this case, and that they do recover the same, subject to the pay- 
ment to the plaintiffs of such sum of money as may be shown to be the value 
of interest of defendantftherein. And it is further adjudged, that any exe- 
cution which may be issued upon this judgment shall be for $1225 less than 
the amount thereof, until it be shown that defendant has been released from 
all liability on account of a seizure made in his hands in the suit of Henry W. 
Brown v. R. H. Fraser & Co., instituted in the Circuit Court of Yazoo county, 
Mississippi, on the 2d day of April, 1852. 

The intervenors have appealed, and the appellees ask an affirmance of the 
judgment. 

As the appellees are content with the judgment and ask its affirmance, it is 
unnecessary to inquire whether, in any respect, the judgment should have been 
more advantageous to them. 

As to the appellants, we think they have no sufficient ground to complain of 
the judgment. Testing the title and rights of the partnership as to the part- 
nership property by the jurisprudence of Mississippi, in which State the con- 
tract of partnership was made, we do not find that title or those rights violated 
by the decree. In Sitler & Johnson v. Walker, 1 Freeman Ch. Rep. 78, the 
Chancellor uses the following language : 

“The bill is filed to enjoin the sale of the partnership property levied on for 
the debt of the separate creditor of one of the individual partners. The prin- 
ciple is now considered generally settled, although there are exceptions to the 
contrary, that the interest of one partner in the partnership property, may be 
taken and sold under an execution at law on a judgment against such partner 
for his separate debt, and equity will not stop such sale by injunction, until the 
partnership accounts are taken and liquidated. The only interest covered by 
such an execution, is the interest of the partner after the payment of the part- 
nership debts. Any one purchasing such property, becomes a tenant in com- 
mon with the other partner, and does not by such purchase acquire a right ipso 
Jacto to a division or separate possession of the property so purchased. The 
Sheriff does not seize the effects. The other partner retains possession, sub- 
ject to the lien of the partnership claims.” 

In 7 Howard’s Miss. Rep. 320, it was said: In a judgment against one part- 
ner for his separate debt, his interest in the partnership effects may be sold by 
execution at law, though that has been much questioned. But the Sheriff can 
only sell the actual interest of such partner in the partnership property after 
the accounts are settled, or subject to the partnership debts. 

As we understand the judgment of the District Judge, in the present case, 
it restores the goods to the possession of the firm, and makes the firm a trus- 
tee of plaintiffs for any residuary interest in these goods the partner may 
have, after the liquidation of the partnership affairs. Under the decree, the 
plaintiff may, by further proceedings, compel a liquidation and ascertainment 
of this interest. 
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_ In consequence of the view we have taken of this case, it is unnecessary to 
express an opinion as to what the rights of the partnership would have been, 
if the partnership had been formed and domiciled in this State, 
Judgment affirmed, with costs, 


Succession or C. M. Casovuret. 


An administrator cannot be put upon the proof of the correctness of the items of his account ob- 
jected to, when the opponent offers nothing that can be considered as proof of his claim in whole 


or in part. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
J. C. David, for opponents and appellants. R. Grandmont, for F. Pra- 
lon, administrator. 

Bucsanan, J. The administrator of the succession of C. M. Cabouret, filed 
an account of his administration, including a statement of the funds which had 
come into his hands as administrator, and of the debts due by the estate. 

J. 0. David and Prosper Rideau filed opposition to this account, and have 
appealed from a judgment dismissing their oppositions. 

Both the opponents claim to be creditors of the estate; David in the sum of 
five hundred dollars; and Rideau in the sum of one thousand. Their opposi- 
tion is general to all the items of the account, which are allowed by the admin- 
istrator as valid claims against the estate. 

The opponents and appellants offered nothing that can be considered as proof 
of their claims, in whole or in part, in the court below. In this state of things, 
the District Judge properly considered that the administrator was not put up- 
on the proof of the correctness of the items of his account objected to, 

Judgment affirmed, with costs, 





Harry J. Sports, Master, anp Owners or Sreamer Witiiam B. 
Currton v, Cowan, Dyxers & Spavu.pina. 


A person dealing with a known agent in a matter within the scope of his agency, gives credit to the 
principal. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiffs. 2. M. Kearney, and Garnett Duncan, 
for defendants and appellants, 

Sumett, C. J. The plaintiffs, owners of the steamer Clifton, claim from the 
defendants $350, freight of two hundred barrels of molasses, which amount of 
cargo they allege defendants promised to furnish the steamer at Bayou Sara 
and a neighboring point, to be carried thence to Louisville. The answer of the’ 
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defendants alleges that they acted merely as agents for principals disclosed at Pe } 
the time, and undertook no personal liability. Cowan eral 
The whole freight engagement appears to have been made at one time, and 
was for two lots; one hundred and fifty barrels to be delivered to the steamer 
at Bayou Sara, and fifty at the plantation of one Coffman, a few miles above 
; that town. It is in evidence that the defendants are commission and forward- 
ing merchants, doing business at New Orleans. Raley, one of their correspon- 
dents, a resident of Kentucky, but then at Bayou Sara, in this State, addressed 
them a letter from Bayou Sara, under date of 11th of February, 1852, in which, 
after instructing them upon other matters of business to be attended to for 
him, he uses this language: ‘“ You will please speak to the boat that Mr. Maz- 
well comes on, to take molasses at this place, say one hundred and fifty bar- 
rels, at city prices, for me.” This letter was shown to the steamer’s agent ; 
freight was engaged accordingly, and the following letter was delivered open to a 
the steamer’s clerk : a 
“‘ New Orleans, February 14, 1852. 
“Mr. F. Raey, “a 
“ Bayou Sara. ; > 
“Dear Sir :—This will be presented to you by the steamboat W. B. Clifton, x 
which we advised you yesterday that we had engaged to stop and take your 5 
one hundred and fifty barrels of molasses; also to stop and take a lot for Mr. “ 
Lancaster, at Dr. Coffman's plantation, four miles above Bayou Sara. The 
freight, as was advised you, is $1 75 per barrel to Louisville. If you wish us to 
insure the molasses, please advise us, and we will have it endorsed on our po- 
licy. 





“ Respectfully, &c. % 

“Cowan, Dyxers & Spavupine.” a 

It is admitted that the steamer reserved sufficient room on her departure from 

New Orleans, and stopped at the appointed places according to the agreement ; 3 

but no cargo was furnished, and she was compelled to proceed on her voyage 
with the room unoccupied. 

Under the general principles of the law of agency, it is clear the defendants 
cannot be held liable for the freight engaged for Raley. They were, to the 
knowledge of plaintiffs, acting as agents for Raley, under his written instruc- 
tions exhibited at the time; there was no express understanding that the de- 
fendants should respond for Raley’s punctuality in the fulfillment of the agree- 
ment which he requested them to make for him, nor any circumstances from 
which an intention to make themselves personally liable for their principal, can 
be clearly deduced. The defendants are therefore absolved under the general 
rule, that a person dealing with a known agent in a matter within the scope of 
his agency, gives credit to the principal; unless they can be brought under 2 
some exception to that rule. To do this, the plaintiffs invoke the rule of the “4 
commercial law, which, in certain cases, holds the agent of a foreign principal 4 
personially liable; and seeks to apply it to this case upon the theory, that a é 
principal who resides in a State of this Union, is to be regarded as a foreign 
principal with regard to commercial contracts made by his agent in another a 
State, and such agent may therefore be held personally. ~ 

We deem it unnecessary in the present case to meet the question, whether iS ci 
the States of this Union are to be considered foreign to each other in such os 
sense, as to let in the rule of the commercial law concerning the liability of a , 
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foreign factor. In looking to the circumstances of this case, we do not finda — 
contract made by an agent here for a principal living abroad, and sending his 
orders hither from a foreign country. The principal was within this State 
when he gave the mandate, subject to the laws and amenable to the remedies 
of the creditor’s own forum ; and the agreement to put the cargo on board was 
to be fulfilled by himself within this State. 

Although the evidence is not so explicit as to the portion of the agreement 
for Lancaster's freight, it seems to have been made on a similar footing. 

It is proper to add, that there is not evidence of a usage of trade affecting 
this question. 

Judgment reversed, and judgment for defendants ; plaintiffs to pay costs in 
both courts. 


Tue Srare or Lovisrana v. THE Jupces or tHe Sixta JupDICIAL 
District Court or East Baron Roves. 


Jacos SuHator, praying for a Writ of Certiorari in the Matter of Ja- 
cos Suator v. J. & H. Perkins. 


The Supreme Court will not grant a writ of certiorari, when the amount in dispute is below its juris- 
diction. " 

The Supreme Court derives its jurisdiction from the Constitution, which declares it to be appellate, 
and it can exercise no control over the proceedings of inferior tribunals in causes in which no ap- 
peal would lie to it, and can only interpose its authority when necessary for the maintenance or 
in furtherance of its appellate jurisdiction. 


| applicant, J. J. Burk. 


Stme.t, C. J. A writ of certiorari is asked with reference to a cause which 
came up to the District Court upon appeal from a judgment rendered by a Jus- 
tice of the Peace, in a suit brought by the plaintiff against the defendant, to 
recover fifty dollars damages for the killing of the plaintiff’s cow. The appli- 
cant alleges that his counsel was stopped by the District Judge, and not allow- 
ed to make an argument in his behalf; and bases his application upon the 
Arts. 855-6—7, &c., of the Code of Practice. The matter in dispute being 
below the jurisdiction of this court, the cause, and consequently its incidental 
proceedings, are not within our cognizance. Constitution, Art. 62. 

This court derives its jurisdiction from the Constitution, which declares it to 
be appellate. It can exercise no contro] over the proceedings of inferior tribu- 
nals in causes in which no appeal would lie to this court, and can only inter- 
pose its authority when necessary for the maintenance, or in furtherance of its 
appellate jurisdiction. See also Succession of Macarty, 2 Ann. 979, and cases 
there cited. 

It is therefore ordered, that the sgptiention for a certiorari be dismissed at 
the costs of the applicants. 
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B. Frorance v. James Bonner. > 


Where an appeal is evidently taken for delay, the appellee is entitled to damages, 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
A. Marks, for plaintiff. Goold, for defendant and appellant. 

Ocvex, J. The defendant has appealed from a judgment rendered against 
him on his own acceptance, for the sum of $1751 33. No appearance was 
made by the defendant in the court below, and no defence has been set up in 
this court. The appeal is evidently taken for delay, and the appellee is enti- 
tled to damages as prayed for in his answer. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs and damages for a frivolous appeal,to wit, the sum 
of $175. 





M. M. Wooreys v. Apam Geisser. 


The plaintiff charged in his petition, that defendant “ had debauched a young woman who stood in 
the relation of daughter and servant to him, by means whereof he lost her ser vices and was put 
to great expense.” There was no allegation that either violence or craft was used by defendant. 
Held : The nature of the title by which the plaintiff sued, was not disclosed with sufficient clear- 
ness. 


PPEAL from the Third District Court of the Parish of Jefferson, J. Calvitt 
Clarke, J. Marks, for plaintiff and appellant. Michel, for defendant. 

Sporrorp, J. The plaintiff sued for ten thousand dollars damages, upon 
the allegation that the defendant, contriving, and wrongfully and unjustly in- 
tending to injure him, had debauched a young woman who stood in the rela- 
tion of daughter and servant to him, by means whereof he lost her services, 
and was put to great expense. 

The defendant filed an exception to the petition, in the nature of a demurrer, 
on the ground that there was no legal cause of action distinctly set forth. 

Thereupon the suit was dismissed. 

We think the exception was properly sustained. 

The plaintiff did not disclose with sufficient clearness the nature of the title 
by which he sued. The girl could not well be both his daughter and servant. 
The brief filed on his behalf in this court, speaks of her as his minor sister. 
There is no allegation in the petition that he was her tutor. 

There is another defect. It is not alleged that either violence or craft was 
employed by the defendant, and we are left to infer that the woman was as 
guilty as himself. 

It is unnecessary to decide whether an action of this description could be 
maintained under any circumstances. 

The judgment is affirmed, with costs. . 

> 
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’ Ropert B. Woopworrs v. Cuartes Lemuerman, E. Jovsranc, f. m. 
c., J. L. Lewis and J. P. Frerer, late Sheriffs, and Manpevitie 
Martieny, Sheriff. 


A judgment in rem cannot be executed to the prejudice of third persons, upon any other property 
than the specific property attached. 

The Code of Practice makes it the imperative duty of the Sheriff in suing out a writ of attachment 
to seize and detain the property of the debtor, whether it consists of goods, effects, rights, credits 
or right of action. C. P. 256. 

He must take charge and keep possession of all the goods and effects, which he may have attached, 
with the exception of such sums as may be due by the garnishee, and he must make in the pre- 
sence of two witnesses, an exact and minute inventory of the same, to be returned with all his 
doings to the court. ©. P. 257. 

Written evidences of debt, like all corporeal movables, must be reduced to manual possession by 
the Sheriff, to constitute a valid seizure; but if they cannot be laid hold of, because they are in 
the hands of a third person, who cannot or will not deliver them up, the only mode of procedure 
is to cite such person as a garnishee. 

A debt not evidenced by writing, is attached by making the debtor a garnishee. 

Without an actual seizure or a citation in garnishment, there can be no attachment, therefore, Held : 
That service of a mere notice on the clerk, who is the legal custodian of the records of his court, 
or even on the debtor against whom a suit is pending, is not a legal mode of attaching property, 
and is no more effective, than publication in a newspaper. 


PPEAL from the Fifth District Court, Augustin, J. 
T. A. Bartlette, for plaintiff and appellant. JZ. Castera, for E. Joublane. 
M. Blache, for J. P. Freret. 

Srorrorp, J. The plaintiff appeals from a judgment discharging a rule 
which he had taken upon three successive Sheriffs of the Parish of Orleans 
and upon one Lugenie Joublanc, to show cause why he should not be paid the 
amount of a certain judgment he had obtained against Lemmerman, by pre- 
ference out of the rents and proceeds of the sale of the property seized in the 
suit of Lemmerman, use of Hugenie Jeublane v. H. B. Moéller. 

The record presents a melancholy waste of attachment suits, insolvent pro- 
ceedings, orders of seizure and sale, injunctions and rules, through all of which 
the plaintiff has been seeking his money in vain. 

We regret that we cannot relieve him. But he has not placed himself in a 
position to complain of either of the defendants in the rule. 

He has no personal judgment against his debtor, Lemmerman. He sued him 
as an absentee, and only brought him into court constructively by a pretended 
attachment of his property and service of citation, upon a curator ad hoc. His 
judgment, if of any validity, is merely a judgment in rem, and could not be 
executed to the prejudice of third persqns upon any other property than the 
specific property attached. 

But in this case nothing was attached. The return of the deputy Sheriff is 
in these words: ‘ Seized in the hands of Prosper Le Blane, clerk of the Fifth 
District Court of New Orleans, by leaving a written notice of seizure at his 
office in the hands of J. S. Bacon, his deputy, (he being absent at the time,) 
informing him that I seize in his hands all the goods, chattels, &c., &c., which 
he might have in his possession, or under his control, belonging to the defen- 
dants, and especially all the right, title and interest, of said defendant, in and 
to a certain suit entitled 0. Lemmerman, for the use of Hugenie Joublane, v.° 
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Martin H, Moéller, &c., and also the right, title and interest of said C. Lem- Woopwonra 
merman, in and to the notes filed in said suit, from which seizure nothing came gyyeeuay. 
» “into my hands; and on the 26th, &., I seized in the hands of Martin H. Mo- 

éller, by bending him in person a written notice similar to the one above de- 

scribed, in which I informed him that I seized in his hands especially, all the © 
: right, title, and interest of 0. Lemmerman, in the suit above mentioned, as 
also the notes filed in said suit, from which seizure nothing came into my 
hands.” No one was cited in garnishment. 

An attachment so purely imaginary as this, can confer no real rights. The Code 
of Practice makes it-the imperative duty of the Sheriff in serving a writ of at- 
tachment “‘ to seize and detain the property of the debtor, whether it consist 
of goods, effects, rights, credits, or right of actions. C. P. Art. 256. He 
must take charge and keep possession of all the goods and effects which he may 
have attached, with the exception of such sums as may be due by the garni- 
shee, and he must make, in the presence of two witnesses, an exact and mi- 
nute inventory of the same, to be returned with all his doings to the court. 
C. P. 257. 

Written evidences of debt, like all corporeal movables, must be reduced to 
manual possession by the Sheriff, to constitute a valid seizure of them. If they 
cannot be thus laid hold of because they are in the hands of a third person 
who cannot or will not deliver them up, the only mode of procedure is to cite 
such person as a garnishee. A debt not evidenced by writing, is attached by 
making the debtor a garnishee. Without an actual seizure, or a citation in 
garnishment, there can be no attdchment. Service of a mere notice on the 
clerk, who is the legal custodian of the records of his court, or even on the 
debtor against whom a suit is pending, is no more effective than publication in 
a newspaper would be. It is not a mode of attaching property pointed out by 
law. See Stanborough v. McCall, 8 An. 10. Goodrich v. Pattingall, 7 An, 
665. Price v. Emerson, 7 An. 237. Hanna v. Bry, 5 An. 656. Stockton vy. 
Downey, 6 An. 584, and the cases there cited, 

We conclude, that the plaintiff is without interest to inquire whether Duge- 
nie Joublanc has forfeited her right of pledge in the Moéller notes; whether 
she has diligently prosecuted her order of seizure and sale; or whether the 
Sheriffs have squandered the rents, 

In coming to this conclusion, we have not overlooked the fact, that two of 
the Moéller notes appear, at one time, to have been actually attached at the 
suit of Woodworth vy. Lemmerman, But that attachment was sued out from 
another tribunal, in a totally different suit, of which we get only a glimpse in 
the record before us, The plaintiff bases his claim in the rule primarily upon 
an attachment and judgment obtained in the Fifth District Court. Of the va- 
lidity of that attachment alone, are we called upon to speak. 

There is no error in the judgment complained of. It is therefore affirmed 
with costs, 
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Joun C. SHannon v. Maurice Laneuorn. 


An accommodation acceptor has no right of action against the drawer until the maturity of the bill 
and payment by the acceptor. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiff and appellant. J. Van Matre, for de- 
fendant. 

Sporrorp, J. In April, 1853, the defendant, Zanghorn, master and owner 
of the steamboat Pawnee, being in need of funds, applied to the plaintiff for 
assistance. 

The result was, that Shannon, merely for the accommation of the defendant, 
accepted his draft for two thousand dollars, payable in ninety days, and at the 
same time took the defendants acceptance for a like amount, and payable in a 
like period, which acceptance he still holds. 

On the 21st of May following, and about seven weeks before the maturity of 
both bills, the plaintiff having become suspicious of Zanghorn’s solvency and 
good faith, sued out a writ of attachment upon an affidavit, that the defendant, 
a non-resident, was indebted to him in the sum of two thousand dollars, and 
was about to remove his property out of the State before the debt became due. 
Under this writ, the steamer Pawnee was attached. 

Thereupon the plaintiff filed his petition, detailing the foregoing facts, and 
asking judgment for the $2000, with interest from demand, to be paid by pre- 
ference out of the proceeds of the steamer. The defendant having bonded the 
property, appeared by counsel and took a rule upon plaintiff to show cause 
why the order of attachment should not be set aside upon various stated 
grounds, which rule, after a hearing, was made absolute. 

After taking this rule, the defendant’s counsel excepted to plaintiff’s petition, 
on the ground that the suit was premature, and no right of action had accrued 
or could accrue, until the draft accepted for defendant’s accommodation should 
mature and be paid by plaintiff, an event which might never happen. Long 
after the dissolution of the attachment, this exception was tried, and being 
sustained by the court below, there was judgment dismissing the suit. 

The plaintiff appealed, and contends in this court, that the order of attach- 
ment should be reinstated, the exception to his petition overruled, and the 
cause remanded to enable him to show that he has paid his acceptance which 
fell due the 10th—13th of July, 1853, which it seems he made no attempt to 
show the court below. 

The view we have taken of the case, renders it unnecessary to notice several 
of the grounds upon which the dissolution of the attachment was asked, or to 
consider separately the motion to dissolve and the exception. 

The material question is, do the pleadings and evidence show that there 
was a subsisting debt owing by defendant to plaintiff, at the inception of the 
suit, although payable in futuro. If there was no such debt, the suit and the 
order of attachment must fall together. 

It is well settled, that an accommodation acceptor has no right of action 
against the drawer, until the maturity of the bill, and payment by the accep- 
tor. Groning v. Krumbhaar, 18 L. 404. Read vy. Ware, 2 An. 478. ; 
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The plaintiff seeks to escape the consequences of this rule of law, by saying 
that his action is grounded not upon an implied contract of indemnity, but up- 
on the defendant’s acceptance of an ordinary bill of exchange. We do not so 
read his petition. He has there furnished us the means of looking through the 
form into the substance of this transaction. The fraudulent procurement of 
his own acceptance to Langhorn’s bill, is the burden of his complaint. True, 
he mentions, as an incident in the history of their dealings, that “ with a view 
to meet the said draft at its maturity, the said Langhorn accepted the draft of 
the petitioner, for the sum of $2000, of even date with the above mentioned 
draft, payable ninety days from date thereof;” but this is the only allusion to 
it in the petition. A copy appears to have been filed with the petition, but it 
was not made a part thereof. The original parties to this draft, are the liti- 
gants before us; by the plaintiffs own showing, it had no consideration but 
the prior acceptance for the defendant’s accommodation ; if he never was called 
upon to pay that acceptance, or never did pay it, the draft could not be collect- 
ed as between these parties. 

The plaintiff cannot now be permitted to ignore these facts of his own dis- 
closing, in order to reach the vantage ground of an innocent holder for value. 

It is therefore ordered and decreed, that the judgment appealed from be 
affirmed, with costs. 
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James Drunan v. Lewis Apam, and Louis Apam v. James Drunan. 


It is the duty of a tenant so to use the property of which he has the possession, as not to destroy 
it; otherwise he is liable in damages. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Clarke & Bayne, for James Druhan, appellant. 7. W. Collins, for Louis 
Adam, appellee. 

Bucuanan, J. Adam leased to Druhan, a feed merchant, a two story brick 
house belonging to the former. The lessee made use of the building leased, 
for storing grain. He had thus occupied the store for many years, when, on 
the night of the 3d of December, 1851, a portion of the joists which supported 
the floor of the second story, gave way in the centre, precipitating to the ground 
about nine hundred and fifty sacks of oats, weighing sixty-three to sixty-five 
pounds each, which (in addition to twelve or thirteen hundred more,) were 
stored in the second story, and carrying away a portion of the back wall of the 
building. 

Cross actions were instituted by the landlord and by the tenant; the former 
claiming to be reimbursed the amount which he paid for repairing the building, 
alleging that the accident had been caused by the fault of the tenant. in over- 
loading it; and the latter claiming damages, upon an allegation that the acci- 
dent was the result of an inherent defect in the building. 

The two suits were consolidated by consent of parties, and tried together. 

The case turns mainly upon questions of fact. Many witnesses have been 
examined, and their evidence leaves us in doubt what quantity of oats, in 
sacks, as a general rule, a store built in the manner of that occupied by Drwu- 
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han, ought to be capable of containing with safety in its second story. There is 
one fact, however, which is proved by witnesses on both sides, and resp 
which, therefore, there can exist no doubt. It is, that for some time, a num- 
ber of days before the accident, the joists were observed to be yielding under 
the pressure of the oats stored in the second story, evidently menacing the dis- 
aster which ultimately befell ; yet the tenant took no steps to prevent that dis- 
aster, by either placing temporary props or girders under the joists, or by re- 
moving a portion of the superincumbent weight; either of which measures, as 
the witnesses testify, would have had that effect. On the contrary, it is prov- 
ed that the tenant, upon the landlord’s making the observation to him, the 
very day before the accident, that he ought to have put girders underneath the 
joists, replied, “this was Adam’s own look out.” 

We are of opinion, that the tenant, in this instance, mistook his own obliga- 
tions and those of his landlord. It was his duty to have so used the property 
of which he had the possession, as not to destroy it. And when he perceived 
that the joists of the second story were cracking and bending beneath the 
weight which they supported, an indication that the weight was more than the 
joists could bear, he should have either diminished that weight, or have sup- 
ported the floor by temporary props or girders. The furnishing of those 
temporary girders was no part of the repairs of the house, for which the land- 
lord was liable. It appears from the evidence, that it is not usual to put per- 
manent girders in a store of that size. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 


James Burpanx & Co. v. L. Haas & Co. et al. 


Where one by his words or conduct, wilfully causes another to believe in the existence of a certain 
state of things, and induces him to act on that.belief, so as to alter his own previous position, the 
former is precluded from averring against the latter a different state of things as existing at the 
same time. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
£. D. Rand, for plaintiffs and appellants. Thomas L. Bayne, curator ad 

hoe, for defendants and appellants. M. M. Cohen, for J. Worms, defendant. 
Bucuanan, J. This is a suit upon a promissory note made by L. Haas é& 
0o., at New-York, June 21st, 1851, to their own order, endorsed in blank, and 
held by plaintiffs. The petition averred, that the firm of L. Haas & Co. was 
composed of L. Haas, J. Hahn, and Isidore Worms, who were all absent from 
the State: Under a writ of attachment and garnishment process, the Sheriff 
seized two acceptances held by Godchauz freres, as agents for Isidore Worms; 
which property was afterwards released on bond given by Worms, with secu- 
rity, according to Article 259 of the Code of Practice, 
The suit is defended by Worms alone, who alleges that he is not, and never 
was; a member of the firm of Z. Haas & Co. ; and that his property has been 

wrongfully attached for the debt of that firm. 

On the trial, the plaintiffs offered proof of the signature of the note sued on,- 
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of handwriting. That fact is made out to our satisfaction. In-  Bonpans 
j inst Worms, who has filed an answer and special plea in the cause, Haas. 
the signature is to be taken for confessed, he must be judged upon the plea 

which he has filed. That plea, as we have seen, is a denial of the allegation 

of the petition, that Worms was a partner in the firm of Z. Haas & Co. It ap- 

pears from the evidence that, at the date of the note sued upon, there were 

three firms simultaneous existing: J. Worms & Co., at Panama; John Hahn 

& Co., at San Francisco; and L. Haas & Co., at New York. The evidence also 

shows, that this note was given in renewal or novation of a draft drawn by J. 

Worms & Co. on L. Haas, in favor of John Hahn, and by him endorsed in 

blank, accepted by LZ. Haas, through his agent E. Schmidt, and held by plain- 

tiffs, at whose request it was protested at maturity. It is proved, that the con- 
sideration of the draft was a purchase of goods from plaintiffs, made by defen- 

dant, Worms, in person; and that Worms stated, at the time he gave the draft 

in settlement of said purchase, that the partners of the house of Haas & Co. 

were the same as those of Worms & Co. and-Hahn & Co. 

On the part of defendant, three witnesses have been offered to prove that 
Worms was not a partner of the concern of Haas & Co. ; but their testimony 
is very loose and unsatisfactory, amounting at most to an expression of their 
belief on the subject. In connection with this evidence, however, the defendant 
has thought fit to adduce some documentary evidence, to wit, articles of disso- 
lution of the firm of Worms & Co., in Panama, and an account current, or rather 
memorandum of settlement of account between the firms of Haas & Co. and 
Worms & Co., which furnish to our minds strong presumption of the identy of 

the partners in those firms, for which the plaintiffs contend. But had the 
defendant succeeded in making that certain, which in our view of the evidence 
is scarcely probable, to wit, that Worms was without interest in the firm of 
Haas & Co. he would not be relieved of his liability to plaintiffs. It is proved 
by a witness of )plaintiffs, and this evidence is entirely uncontradicted, that 
when Worms made the purchase of goods of plaintiffs, which was the 
original cause of the obligation now sued on, he wished to pay in the note of 
J. Worms & Co. ; but the witness, then book-keeper of plaintiffs, answered, 
“that he wished all the parties on the paper, and consequently a draft would 
be better, Mr. Worms then replied, that if witness preferred a draft, he could 
give it just as well, and that the parties were all concerned together in busi- 
ness—L. Haas & Co. in New Orlcans; John Hahn & Co., in San Francisco ; 
and J. Worms & Co., in Panama; and Mr. Worms brought the draft which is 
in evidence, and signed the said draft in witness’ presence. After the draft 
was protested, the witness told Mr. Burbank, that the parties to the draft were 
all the same, so that Mr. Burbank might take it to either of them for renewal 
or settlement. The draft was for the amount for which the goods were sold, 
and the note was also for the same amount. Mr. Worms told witness that the 
partners of the house of Haas & Co. were the same as those of Worms & Co, 
and Hahn & Co. ; that it made no difference who signed the draft or how it 
was signed ; and witness’ communication to Burbank, on the subject, was de- 
rived entirely from the statement of Worms.” 

From this evidence, it is plain, that the plaintiffs have been induced into a 
change of an obligation subscribed by Worms himself, and by two other indi- 
i viduals, for another obligation, to which thefe was only one party subscribing, 
and in which Worms’ name does not appear, by the representations of Worms 
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can derive no advantage. The principle of law is well settled, that where one, 


by his words or conduct, wilfully causes another to believe in the existence of ~ 


a certain state of things, and induces him to act on that belief, so as to alter his 
own previous position, the former is precluded from averring against the latter, 
a different state of things as existing at the same time. Pickard v. Sears, 6th 
Adolphus & Ellis, 474. Story on Equity, § 385, in notes. MeMasters v. At- 
chafalaya Bank Commissioners, 1st An. 12. Blanchard v. Allain, 5th An. 868. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed, and that plaintiffs recover of John Marks, curator of Isidore 
Worma, the sum of fifteen hundred and sixty-seven dollars and sixty-two cents, 
with legal interest from the 27th December, 1851, and costs of both courts, 
and with privilege upon the property attached in this suit. 





Srare or Lourstana v. Raymonpo & Jose Martinez. 


In the First District Court of New Orleans, it is customary for jurors to serve from term to term, the 
terms beginning on the first Monday of each month. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
I. E. Morse, Attorney General, for the State. M. Grivot, for appellants. 

Srorrorp, J. Ramon Martinez and José Martinez, having been convicted, 
under an information for selling spirituous liquor to a slave contrary to the sta- 
tute, were sentenced to pay a fine of three hundred and fifty dollars each. 

From this sentence they have appealed. 

The only ground upon which they claim a reversal of the judgment, is pre- 
sented in a billof exceptions, by which it appears that when the case was called 
for trial, on the 8d of June, 1854, their counsel objected to going to trial, be- 
cause the jury called to try the case was empannelled on the Ist day of May, 
1854, and was by law only bound to serve “ during one callendar month,” so 
that after the 31st of May, the said jury could not legally sit upon the trial of 
any indictment or information. 

The Judge overruled the objection, remarking that it was customary in that 
court for jurors to serve from term to term, the terms beginning on the first 
Monday of each month. 

The counsel for the appellants has referred us to the 10th’ and 11th sections 
of the Act of March 25th, 1831. Bul. & Cur. Digest, p. 525. We see nothing 
in that law which made the jary in question incompetent to sit upon the trial 
of this information. On the contrary, the act itself seems to contemplate the 
renewal of the petit jury in the then First Judicial District Court, at each suc- 
cessive monthly term, in accordance with the practice which the Judge certi- 
fies has uniformly obtained in his court. The May term of the present year, 
did not close until the 8d of June, the day on which the defendants were tried. 
_The next monthly jury was not called to sit before Monday, the 5th of June. 
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The Act of February 10th, 1813, sec. 5, (Bul. & Cur. p. 183) provided that anes 
the Court of the First District should be opened in the city of New Orleans on Rarmonp sr at. 
the first Monday in every month, to continue until the business of the term be 
completed, &c. This act gave rise to the custom of monthly terms in that 
court. See De St. Avid v. Pichot, 84 Ann. 7. The Act of March 25th, 1831, 
must be construed in connection with the then existing laws touching the or- 
ganization of the First Judicial District Court. 

The unquestioned practice of twenty-three years in a matter of this kind, 
should not now be disturbed by a refined verbal criticism. 

The judgment of the District Court is therefore affirmed with costs. 
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Hamitron, Macxinper & Co. v. Campsett & Ricxarsy et al. 


The privilege of a commission merchant or consignee for advances, does not attach, until the proper- 
ty on which the advances are predicated comes into the possession, actual or constructive, of the 
party claiming the privilege. 

The transfer of cotton on the black book of a cotton press, is a symbolical delivery. 


By the usage of the cotton presses in New Orleans, the destination of a lot of cotton transferred on 
its black book, cannot be changed without the consent of the transferree. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiffs and appellants. Wolfe & Singleton, for 
defendants. 

Sporrorp, J. This is a controversy between two commission houses, each 
claiming a privilege to the exclusion of the other, upon seventy-three bales of 
cotton. 

The seventy-three bales are a part of the same lot on which the defendants 
in this suit were decreed to have a privilege as against Bradley, Wilson & Oo., 
the original vendors, in the case of Campbell vy. Penn, reported in 7 Ann. 872, 
where most of the facts material to the present suit, are detailed. 

There was a difference of opinion among the members of the court, which 
decided the former case, a majority holding that Campbell & Rickarby had a 
privilege as against unpaid vendors, only upon such portion of the cotton trans- 
ferred to them on the books of the press as had been weighed, and the dissent- 
ing Judge being of opinion that they were entitled to a privilege upon the 
whole list, whether weighed or not. 

That question has no necessary bearing upon the decision of the present 
case. Bradley, Wilson & Co. are no longer parties to the suit, and it is admit- 
ted that the seventy-three bales in dispute passed the scales. 

Both of the present parties had made large advances to one Simpson, a cot- 
ton speculator who failed and absconded on the evening of the 7th June, 1851. 

The privilege of a commission merchant or consignee for advances, does not 
attach until the property on which the advances are predicated, comes into the 
possession, actual or constructive, of the party claiming the privilege. 

But the plaintiffs say, that they alone are entitled to a privilege here, because 
this cotton was to have been shipped on the Sallie Fearn, one of the vessels 
which was to carry the cotton on which they advanced, whereas the defendants 
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only advanced on cotton to be shipped by the Epaminondas. The fact is not 
entirely clear, nor do we deem it material under the circumstances of this case. 
The last advance made by Cumpbell & Rickarby, is established by the follow- 
ing receipt : 

“ Received, New Orleans, June 7th, 1851, from Messrs. Campbell & Rickar- 
by, ten thousand dollars on account. (Signed, ) Jno. C. Sumpson.” 

Here nothing is said about the contemplated mode of shipment, and the cot- 
ton in question was at that moment in the Union Cotton Press, and standing 
on the black book in the name of Campbell & Rickarby. It is true that the 
words “ship Sallie Fearn” preceded the shipping mark [Q. S.] of the 100 
bales, (which included these 73,) or were placed there on the evening of the 
7th of June. But on the same day, the following order was given by the clerk 
of Keene, the broker and the general agent of Simpson in these transactions: 

“Union Press will please compress and send on board ship Sallie Fearn, the 
undermentioned cotton, for account of Campbell, Rickarby & Oo., [Q. 8.] 
1/100, and oblige N. B. Krenz, per H. Panrpare. 

“New Orleans, June 7th, 1851.” 

Upon this order, appears the following memorandum: “ We wish the Union 
Press to send this cotton on board at once. (Signed,) Campset, & Rickarsy.” 

They signed this memorandum on the 8th of June, but there is no evidence 
to impeach their good faith or to show that they were aware that any body 
except Bradley, Wilson & Co. had a claim adverse to theirs on these 100 bales. 
Under the decision in Campbell v. Penn, they gave up to the vendors, Bradley, 
Wilson & Co. twenty-seven of these bales, they not having passed the scales 
at the time Bradley, Wilson & Co. sequestered, which narrows this controver- 
sy with Hamilton, Mackinder & Co. down to seventy-three bales. 

The plaintiffs do not pretend that they ever had actual possession of this 
cotton. We understand them to admit the possession of the defendants, but 
they urge that this possession was acquired through the error and mistake of 
the clerk of the broker Keene, and that it must therefore enure to their benefit ; 
in other words, that the actual possession of the defendants, acquired by mis- 
take, must be held in law to be the constructive possession of the plaintiffs. 

Supposing the facts to be as alleged, this conclusion could not be admitted 
for a moment, as between two innocent parties claiming privileges of the same 
grade upon the same thing. 

But there was as much of design as of mistake in this transaction. 

’ Bradley, Wilson & Co. really sold this cotton, with a large lot besides, to 
Simpson. But at the suggestion of the broker, Keene, and to protect them- 
selves asthe price was not paid, they gave their order on the press where it 
was stored in favor of Keene, not of Simpson. Keene then had the os- 
tensible control of the property, but was really subject to the orders of 
_ Simpson. Giffney, a ship broker, who seems to have been the active 
friend of Campbell & Rickarby, and aware that they had made large ad- 
vances to Simpson, told Keene on the fifth or sixth of June, that they 
wished all the cotton on which they were advancing, transferred to 
them. Keene apprised Simpson of their wishes, and was ordered by 
him to transfer the whole lot to them on the black book of the Union Press. 
This he did on the 6tn of June, under his own hand, entering the whole list, 
without distinction, as sold directly “from Bradley, Wilson & Co. to Campbell, 
Rickarby & Co.” This was a symbolical delivery of the cotton to*them. Af- 
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terwards, on the evening of the same day, Simpson, aware of his approaching Hawmroy er at. 
discomfiture, and anxious to lull the suspicions of another creditor, even at the Camrseu. er a1. 


expense of truth and fair dealing, ordered one hundred bales of the lot which 
had thus passed from his control, to be classed out by Keene and sent to the 
Sallie Fearn for Hamilton, Mackinder & Co. All that Keene did under this 
order, was to have the one hundred bales classed and marked with the shipping 
mark [Q. S.], and to tell Hamilton, Mackinder & Oo. that he was classing it 
out for them, all of which was done on the next day, the 7th of June. He did 
not notify Campbell & Rickarby. He did not even instruct his clerk of this 
new intention, as appears from the facts already mentioned, that the clerk gave 
an order on the 7th instant, in Keene's name, for the cotton in this shipping 
mark to be compressed and sent on board the Sallie Fearn, for account of Camp- 
bell & Rickarby. Keene testifies, that he discovered that his clerk had made a 
mistake in the entry as to this one hundred bales, but did not wish to make 
any alteration in the entries on account of the difficulties that had already 
arisen. 

By the usage of cotton presses in this city, the destination of a lot of cotton 
transferred on its black book, cannot be changed without the consent of the 
transferree. 

It is not shown that either Simpson or Keene were laboring under any mis- 
take as te the one hundred bales, when the former gave the order to transfer 
the whole lot, and the latter executed it. The lien which attached in favor of 
Campbell & Rickarby, the instant that transfer was made could not be dis- 
placed without their assent, by a subsequent change of mind on the part of 
Simpson, as to the proper destination of this portion of the cotton. 

If the rights of the parties were more nearly balanced than they are, stil] 
there should be judgment for the defendants, under the rule “ melior est con- 
ditio possidentis.” 

It is therefore ordered and decreed, that the judgment complained of be af- 
firmed, with costs. 
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S. L. Caorn v. Joun Merritt and Eximaseru Brack. 


The obligation contracted by one whose name was subsequently placed on the back of the note which 
the payee had not endorsed, is not that of an endorser under the commercial law, but rs an ordi- 
nary surety, and he cannot avail himself of the want of notice. 

When the appeal is evidently taken for delay, the appellant is liable in damages. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Bennet, for plaintiff. Purvis é Dugué, for defendants and appellants. 

Oapen, J. The defendant, Merril/, who is the maker of the note sued on, 
has no other defence except the allegation, unsustained by evidence, that the 
note is the property of another person. The appeal therefore on his part, must 
be considered as frivolous. 

The other defendant, Mrs. Brackin, is sued as endorser, and pleads want of 
notice to her of the non-payment of the note. 

This defence cannot avail, because in the form in which her name appears on 
the note, her obligation was that of a surety. The note is made payable to the 
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order of the plaintiff, and not having been endorsed by him, the obligation 
contracted by one whose name was subsequently placed on the back of the 
note, was not that of an endorser, under the commercial law, but of an ordi- 
nary surety. Cooley v. Lawrence, 4 Mart. 640. 10 L. R. 876. | 

The plaintiff has stated in his petition, all the facts necessary to estab- 
lish the liability of this defendant as, under the circumstances, it is fixed by 
law, and his right to a judgment is not impaired by having mistaken the na- 
ture of the obligation of defendant, and having alleged more than it was neces- 
sary to prove. 

It is therefore ordered and adjudged, that the judgment of the court below 
be affirmed, with costs and ten per cent. damages, to wit, $40, against the de- 
fendant, J. Merrill, for a frivolous appeal. 





Georce M. Nicnous v. Tuomas S. Morean. 


An accommodation acceptor, to maintain his action against the drawer, must prove his acceptance 
of the bill and its payment. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
M. M. Cohen, for plaintiff. Finney, for defendant and appellant. 
Stet, ©. J. This is an action by the drawee of a bill of exchange against 
the drawer. The petition alleges that the bill was drawn upon a shipment of 


coffee consigned to plaintiff, which was destroyed by fire, without any fault on 
plaintiff ’s part, and that he was thus left without means to reimburse himself 
for a sum of $795 63, which he paid the payee. He alleges that he became 
bound to the payee by an implied acceptance in retaining the bill when pre- 
sented to him. 

The evidence has not satisfied us, that the plaintiff should recover. An ac- 
commodation acceptor, to maintain his action against the drawer, must prove 
his acceptance of the bill and its payment. Plaintiff does not pretend there 
was an express acceptance ; aad the evidence of an implied acceptance is quite 
loose, and under the circumstances inconsistent with probability. A single 
witness, his clerk, says, that on the plaintiff ’s arrival at Shreveport, he handed 
him the bill, which had been sent up (to whom or how he does not say), and 
there explanation ceases as to the fate of the bill until some months after- 
wards, when‘a settlement, says another witness, was made between Nichols 
and Lathrop, the payee. But at the time when it was handed by his clerk to 
Nichols, the unsold portion of the coffee had been already consumed by fire, 
and the inducement to accept gone. We are inclined to think that Lathrop, 
the payee, did not intend to look to Nichols, his brother-in-law, as acceptor, 
but probably regarded him as an agent to receive the shipment, on which 
Lathrop had advanced, and on which the bill was predicated, and apply its 
proceeds to the payment of the bill. The circumstance that the bill was spe- 
cially endorsed to Nichols by Lathrop, strongly supports this hypothesis. 

Again: the evidence as to payment is loose and unsatisfactory, and so far as 
it goes, discloses a state of facts out of the usual course of mercantile dealing. - 
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Although about half the amount of the bill is said by the witness to have been 
paid by Lathrop’s carrying to its credit a cash balance he held in deposit be- 
longing to Morgan, yet several weeks after this payment he is said to have 
taken the drawee’s note for the whole amount of the bill. It is proper also to 
add, that the plaintiff has not proved the rendition of any account to the de- 
fendant of the consignment, a portion of which was saved, nor does it appear 
that the defendant would have been liable to Lathrop on the bill, no notice of 
dishonor having been shown. 

On the whole, we are by no means satisfied as to the plaintiff’s right to re- 
cover, aS an accommodation acceptor, in which character he sues. 

Judgment reversed, and judgment for defendant, with costs in both courts. 





C. A. Barrrere & Broruer v. V. Fesre. 


A prospective insolvency affords no ground for proceeding by injunction and sequestration against a 
debtor. 
The remedy of sequestration being a rigorous one, cannot be extended by implication to cases not 
contemplated by the law maker. 
“0. P. 158, 275, 808. 


PPEAL from the First District Court of New Orleans, Larwe, J. 
Louis Janin, for plaintiffs and appellants. Hunton & Bradford, for de- 
fendant. 

Sporrorp, J. Barriere, Lacapere & Oo. on the 23d March, 1852, sold to 
Victor Feste, their stock of goods in No. 22 Chartres street, with the lease, 
&c., for the sum of $20,000, for which they took the five notes of Feste, each 
for $4,000, payable at 12, 18, 24, 30 and 36 months, with six per cent. interest, 
from the date of the sale, the first two notes being drawn to the order of F. Z. 
Petitpain, and endorsed by him and one Samory, and the other three to the 
order of Dufour, Durand & Co., by whom they were endorsed. 

On the 25th of November, 1852, the plaintiffs, their partnership with Laca- 
pere having expired, brought this suit, alleging themselves to be the holders of 
the two notes, for $4000 each, which were to fall due on the 23d March, 1854, 
and 28d March, 1855 ; that they had the privilege of vendors upon such of the 
stock sold to Feste as aforesaid, as still remained in his possession or under his 
control ; that he was fast selling out at auction through Petitpain, to protect 
the latter for his endorsement on the first two notes; that he was conducting 
his affairs out of the usual course of business, buying goods on a credit at the 
North, and selling them out at auction; that Dufour, Durand & Oo., the en- 
dorsers of the last mentioned notes, had failed; and that these circumstances 
proved the fraudulent intention of Petitpain, and the insolvency of Feste, and 
that the petitioners privilege would probably be lost if they were compelled to 
await the maturity of the notes they held. 

Whereupon they prayed a sequestration of all the goods in No. 22 Chartres 
street, and in Petitpain’s auction store, which could be identified as part of 
the stock sold on the 23d of March, and that such goods be sold, and their 
proceeds applied to the payment of the two notes held by plaintiffs, allowing a 
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& Bro. proper discount for the anticipated payment; no judgment on the notes was 
P asked for. The petition concluded with a prayer for costs and general relief. 

Affidavit having been made to the facts alleged in the petition, and a bond 
having been given, the writ of sequestration was ordered to be issued. 

Supplemental petitions accompanied by affidavits being filed, orders of injunc- 
tion issued to Petitpain and one Brown, who was made a party defendant also, 
restraining them from disposing of any property put into their hands by Feste, 
upon the further allegation that they were combining with the said Feste to 
defraud his creditors; that Brown was really his partner, and that the same 
judgment should be rendered against him that was sought against Feste. 

Writs of injunction were issued accordingly, and served upon Feste, Petit- 
pain, and Brown. 

The defendants appeared by counsel, and moved to dissolve the sequestra- 
tion and both injunctions, on the ground that no case had been made by the 
pleadings and affidavits, to authorize such remedies; they also excepted to the 
suit on the ground of its prematurity. 

On a hearing, the sequestration and injunctions were dissolved, the excep- 
tion was sustained, and the suit dismissed. 

The District Judge took a correct view of all the questions raised by the ap- 
pellants. 

The proceedings are anomalous and not justified by any precedent. ; 

The case of the United States v. Smith, 7 Ann. 189, shows the impropriety 
of the injunctions. The Article 308 of the Code of Practice, cited by the ap- 
pellant, does not relate to a case of this description. Here the property is, not 
in dispute, for the plaintiffs have sold and delivered it to Fes/e, with a direct 
view of his selling it again. The courts cannot interfere to say, whether he shall 
sell by wholesale or retail. His alleged insolvency is prospective only, and non 
constat, that he will not pay all his debts when they shall fall due: an appre- 
hension that he may not do so, affords no pretence for stopping all his business 
operations, and taking what he has on hand to pay a single creditor two years 
in advance of the maturity of his claim, especially when there are three other 
notes outstanding, which, by plaintiff’s own showing, are as much entitled to 
be paid by privilege as those they hold themselves. 

The same reasons, in part, will justify the dissolution of the sequestration. 
Although, in certain specified cases, this writ may be issued before the maturity 
of the debt, the present is not one of those cases. The allegations of the pe- 
tition do not meet the requirements of any clause in the 275th Article of the 
Code of Practice, or any amendment thereof. The remedy of sequestration 
being a rigorous one, cannot be extended by implication to cases not contem- 
plated by the law maker. 

The suit was properly dismissed, under Article 158 of the Code of Practice. 

It is therefore ordered and decreed, that the judgment of the District Court 


be affirmed, with costs. 
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R. F. Nrcnots & Co. v. C. M. Harvey. 


When the appeal is evidently taken for delay, the appellee is entitled to damages. 










PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

Goold & Stansbury, for plaintiffs. H. C. Miller, for defendant and ap- 
pellant. 

Voorutes, J. The defendant is appellant from a judgment rendered against 
him on his promissory note executed in favor of the plaintiffs. He alleges, as 
a defence, that it was given as the price of a certain quantity of brandy, war- 
ranted by the plaintiffs to be of first rate quality, and that it proved to be in- 
ferior and inadequate to the price, &c. On the trial, he offered no proof in 
support of his defence. 

We are satisfied that the appeal is frivolous and was taken for delay. We 
are therefore of opinion that the appellees are entitled to damages as prayed 

for by them on that ground. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 4% 
trict Court be affirmed, with costs; and that the appellees recover of the ap- 
‘pellant, as damages, the sum of thirty-two dollars. 
















KE. G. Roeers & Co. v. Tue Nasavitte Marixe anv Fire Inst- 
RANCE CoMPANY. 










It follows from the right of the insured to abandon as for a constructive total loss, that he has the 
legal right to recover the whole amount of insurance, and the safe arrival of the merchandize at 
the port of destination, does not divest the right when once acquired. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Durant & Horner, for plaintiffs and appellants. Cohen, for defendants. 
Ogpexn, J. This action is based on a policy of insurance. The facts do not 

admit of any controversy. The defendants insured the hull and freight of the 

brig Clarion, on a voyage from New Orleans to San Francisco—a risk of $2000 
on the hull, and $5,500 on the freight was taken by the defendants, and the 

Cresent Mutual Insurance Company took similar risks for the same amount, 

making the whole insurance on the hull $4000, and on the freight $11,000. 

The vessel, while repairing in the harbor of Rio de Janeiro, where she had 

been driven by stress of weather, was so badly injured in a blow that came on, 

as to render her unseaworthy. She was condemned and ordered to be sold, 
and the merchandise was reshipped to San Francisco by the British bark Ivy 

Green, at a charge of $9000. 

On receipt of intelligence of these facts in New Orleans, the plaintiffs, who 
were the insured, made an abandonment to both companies of the hull and 
freight, and claimed as for a constructive total loss. A total loss was paid by 
both companies upon the policies, as regarded the hull, and a payment of four 
thousand five hundred dollars each, was made on account of the loss on freight, 
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4 Reames & Co. with the stipulation that such partial payment should not prejudice the rights — 
“MagyuiaM. & of either the insurer or the insured. The record contains an admission, that — 
: the merchandise reached its port of destination in safety. 

On this state of facts, the question is, whether the defendants are liable for 
a constructive total loss of the freight, or only for a partial loss, which it was 
their design to settle by the payment already made. The defence set up, that 
there was no formal abandonment and no acceptance of it, is untenable. The 
intention to abandon and the fact of abandonment is sufficiently shown by the 
settlement between the parties. The acceptance was not necessary to bind the 
company, but the settlement also proves their acceptance, with a reservation 
as to the freight. ' 

The reshipment of the merchandise on another vessel, could not affect the 
right of the plaintiff’s to claim as for a total loss. As the charge for reship- 
ment was over one-half of the original freight, the insured had a right to make 
an abandonment of the freight as well as hull. 

The abandonment appears to have been seasonably made, and the claim 
which was then made for a total loss, having been settled with the reservation 
of the legal rights of both parties as to the balance of the original freight, the 
only question is, whether at the time of the abandonment, the plaintiffs had a 
right to claim this balance of original freight. It necessarily follows from the 
right to abandon for freight as well as for the hull, that the plaintiffs were then, 
legally entitled to claim the whole amount of insurance for freight, and the safe 
arrival of the merchandise by another vessel at the port of destination, could 
not divest the right of the insured when once acquired. The voyage for which 
the insurance was affected was broken up, and the legal effect of the abandon- 
ment, as there was a loss of more than one-half on both hull and freight, was 
to render the underwriters liable as for a constructive total loss, and invest 
them with all the interest of the insured, in both the hull and the freight. See 
2 Phillips on Ins. 1853, 271-2, 887 to 340 and 841. 

It is therefore ordered, that the judgment of the court below be avoided and 
reversed, and that there be judgment in favor of the plaintiffs against the de- 
fendants, for the sum of one thousand dollars, with legal interest from judicial 
demand ; and that the defendants pay costs in both courts. 





Apam Waener v. Jonn Hagan. 


Appeal will be dismissed where the transcript has not been filed within three judicial days after the 
return day, and no extension of time has beert obtained. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Michel, for plaintiff and appellant. Roselius, for defendant. 

Bucnanan, J. A motion is made to dismiss this appeal as not having been 
filed more than three judicial days after the return day. 

The appeal was returnable the third Monday of March, 1853; and the trans- 
cript was filed on the 5th of April, 1853. An inspection of the minutes of 
the court shows that five judicial days intervened between those dates. 

Appeal dismissed, at costs of appellant. 





W. B. Parrer, Syndic, v. J. Cornine & Co. 


ayndic of pledgor alleged, that bills receivable were pledged and delivered to defendants for simul- 
taneous advances. He neither impeached the good faith of the transaction, nor showed any injury 
to creditors, but merely objected to an informality in these pledges, by reason of an omission to en- 
dorse the bills receivable, as prescribed in the Art. 3123 C.C. Had: That the syndic cannot, up- 
on a mere formality of this sort, disturb the pledge. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Hunton & Bradford, for plaintiff and appellant. Benjamin & Micou, 
for defendants. 

Sumet, C. J. The question we have to determine is, whether a sufficient 
cause of action was presented with legal accuracy and certainty on the face of 
the petition. The District Judge concluded this question in the negative, and 
in that opinion we concur. 

The bills receivable were pledged and delivered to defendants for simultane- 
ous advances, the good faith of the transaction is not impeached, and the ob- 
jection is merely to an informality in these pledges, by reason of an omission 
, to endorse the bills receivable, as prescribed in Article 3123. It is clear that 
“the pledgors could not have set up this objection, and we are of opinion that — 

the syndic cannot, upon a mere naked informality of this sort, disturb the 
pledge. Letit be observed, that there is no pretence that the pledges were 
taken in bad faith, or that an injury was-done to creditors in taking them. 

Then the inquiry remains, whether the subsequent settlement of the 
80th of September, by which Corning & Co. took the bills receivable in 
settlement of the indebtedness should be disturbed, upon the showing 
made in the petition. Upon a careful perusal of the petitition, we are 
of opinion with the District Judge, that no sufficient ground for the revo- 
catory action is distinctly and specifically set forth. It is not alleged that 
this settlement was injurious to the creditors. The invalidity seems to rest 
upon the assumption, that the contracts of pledge were absolute nullities. But 
this is an error. The syndic cannot impugn them on the mere ground of the 
informality alleged. If therefore it be conceded that, after their insolvency, 
Partee & Co. could not voluntarily give the property pledged to the creditor in 
payment of the debt, yet this being done, a court of justice would not set it 
aside in the revocatory action, unless upon proof that it was injurious to cre- 
ditors. ©. C0. 1973. For if the settlement were set aside, the pledge would 
be reinstated; and if the property was not more than sufticient to satisfy the 
pledge, the creditors would gain nothing, and the rescission would be fruitless. 
There is not then in this petition any sufficient allegation of injury or fraud 
touching the settlement; and the ground upon which it is really attacked, the 
invalidity of the pledge and acquisition of rights after insolvency to property 
in which the creditors had no lawful interest before, is untenable. The District 
Judge has properly said, in substance, that if the plaintiff meant to attack the 
settlement of 30th September, 1851, on the ground that jt unlawfully secured 
to the defendants advantages beyond their contracts of pledge to the detriment 
of other creditors, the qe of attack should have been specifically and 
distinctly set forth. 
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On the whole, after a careful analysis of the petition, we think we should 
Comsixa & Co. not disturb the ruling of the District Judge, who, it will be observed, has in his 
decree of dismissal, reserved the plaintiff a right of further action. 
Judgment affirmed; costs of appeal to be paid by plaintiff. 


Ws. Syver v. L. F. Bunpy—J. Green, Warrantor. 


The rights of a vendee are not affected by a notification of an adverse claim, after the sale is com- 
pleted, and he has paid his money and issued his note. 

Under the Act of 1848, the Parish Recorder is fully authorized, to erase from his books a mortgage 
after its peremption, and in the absence of fraud one is not bound to look beyond the certificate 
given by the recorder to that effect. 

Where title.is set up under a Sheriff’s sale for taxes, it is essential to show an assessment according 
to law. 

Such a description of property in a Sheriff’ 's deed, as “ square No. 19, situated in Bloomingdale,” is 
insufficient. 

A prayer for general relief may be available in certain cases, for instance, it may be aptly called in 
aid to explain vague and obscure allegations or averments, but for no other purpose. 

In a petitory action, it is not necessary for the plaintiff to show any act of possession. 


PPEAL from the District Court of the Parish of Jefferson, Durthe, J. 
J. Dunlap, for plaintiff and appellant. Durant & Horner, for defendant 
and warrantor. 

Voornizs, J. The plaintiff and appellant claims the ownership of a square 
of ground situated in Bloomingdale, parish of Jefferson, and described in Buis- 
son’s plan as No, 19. He alleges in his petition, that he purchased this pro- 
perty from William Burns, of Baltimore, Md., by notarial act, which was duly 
registered in the recorder’s office of the parish of Jefferson, on the 28th of 
April, 1853 ; and that said Burns’ vendor owned and possessed said property 
since the year 1837. He further alleges that the defendant, pretending to have 
title to said property, has illegally taken possession thereof and refused to sur* 
render the same. He therefore prays, that he may be adjudged to be the law- 
ful owner of said square of ground, and that the defendant may be condemn- 
ed to restore him the possession of the same, and further decreed to pay him 
the value of the rents of said property from the 1st of May, 1853, at the rate 
of $300 per annum, 

The defendant, in his answer, after pleading the general issue, avers that he 
holds the square of ground in controversy, by purchase from John Green, by 
notarial act, dated the 27th of April, 1853, and duly recorded; and that his 
vendor is bound to warrant and defend his title to said property, He therefore 
prays that his said vendor, John Green, may be cited and called in warranty. , 

John Green, in his answer to the call in warranty, denies all the allegations 
set forth in the plaintiffs’ petition; and charges, that the title set up by the 
plaintiff is fraudulent and simulated, and concocted for the purpose of defraud- 
ing him. He further avers, that on the 9th of January, 1837, being the pro- 
jector of the town of Bloomingdale, he sold the square of ground in contro- 
yersy, to Michael Buckley, for the price of $1200, in his notes of $300 each, 
payable at six months, and at one, two and three years; that said notes, bear- 
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ing a special mortgage and the vendor’s privilege, were duly registered in the 
mortgage office of the parish of Jefferson, and remained patent on the record 
up to the day of the sale by which the plaintiff acquired his title; and that 
the plaintiff and his vendor well knew that said notes were still due to him. 
He further avers, that on the 8d of January, 1845, he purchased said property 
at a judicial sale made by the Sheriff of Jefferson, for the payment of the 
State and parish taxes, due thereon from the year 1889 to the year 1844; and 
that about one or two years previous to his conveyance of said property to the 
defendant, he had actual possession of the same. He therefore prays for judg- 
ment in his favor, with costs and all general rélief. 

The conveyance from Buckley to Burns, is by an act under private signature, 
dated the 10th of June, 1838, and registered in the Recorder’s office of the 
parish of Jefferson, on the 25th of April, 1853. By the terms of this act, the 
vendee assumed the payment of the notes executed by the vendor in favor of 
John Green, and originally given as the price of said property. The convey- 
ance to the plaintiff was executed by Walter Carswell, of New Orleans, as the 
agent of William Burns. 

On the trial below, the plaintiff excepted to the admission of tae testimony 
of Mr. Arnault and Mr. Lewis, who were examined as witnesses for the war- 
rantor, on the grounds that “it was inadmissible under the pleadings, was irre- 
levant and was res inter alios, to which the plaintiff, Syer, was a stranger.” 
The testimony of Mr. Arnault, the Recorder of the parish of Jefferson, shows 
that John Green's mortgage against Buckley, was canceled and erased by him 
on the 25th of April, 1853, on the written application of Walter Carswell, on 
the ground that both the notes and mortgage were prescribed, the registry of 
which having been made more than ten years prior to the application; and 
that previous to the registry of the conveyance from Burns to the plaintiff, 
Carswell, was informed that the notes of Buckley held by Green were stil] due, 
and that Green had purchased the property at a Sheriff's sale for taxes. The 
testimony of Mr. Lewis, the notary, shows that on the day on which the con- 
veyance was completed and signed, but after the notes and cash were delivered 
to Carswell by the plaintiff, the latter was informed of John Green's claim. 
This testimony only proves that the plaintiff was notified of Green’s mortgage 
claim after the consummation of the conveyance from Burns to him, and, con- 
sequently, too late to affect his interest. But even admitting for a moment 
that such notice had been seasonably given, it is difficult for us to perceive in 
what manner it could have affected the position of the litigants. The Recor- 
der was fully authorized under the Act of 1843, to erase from his books Green's 
mortgage after its peremption, and, in the absence of fraud, it is perfectly clear 
that the plaintiff was not bound to look beyond the certificate given by the 
Recorder to that effect. Hence there is no necessity to notice tke bill of ex- 
ceptions. 

It is urged by the warrantor, that the act sous seing privé from Buckley to 
Burns, was not recorded until the 25th of April, 1853, and that the act of sale 
to him from the Sheriff of the 3d of December, 1845, for taxes, was regularly 
registered. It is not shown that this sale was made by virtue of a legal assess- 
ment. It is well settled, that where title is set up under a Sheriff’s sale for 
taxes, it is essential to show an assessment according to law. 6 N.S. 348. 10 
L. 283. 7 L. 50. Besides, the property is described in the Sheriff’s deed as 
“ square No. 19, situate in Bloomingdale.” Such a description has been held 
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insufficient. See Carmichael v. Akin’s heirs, 18 L. R. 205, and Jacques v. 
Kopman, 6 Ann. 542. 

It is also urged by the warrantor, that Buckley having failed to perform his 
engagements according to the terms of the sale, a commutative contract al- 
ways implying the resolutory condition, he was entitled to claim either the dis- 
solution of the contract, or a specific performance; and that it may be de- 
manded either by suit or exception. We are of opinion that this point is in- 
admissible under the pleadings: there is neither averment nor prayer in the 
warrantor’s answer claiming such relief. It is true, a prayer for general relief 
may be available in certain cases; for instance, it may be very aptly called in 
aid to explain vague and obscure allegations or averments; but for no other 
purpose, otherwise, even though it were not in violation of the rules of plead- 
ing, we think it would be giving our sanction to a very unsafe precedent in 
practice. But even conceding, for a moment, that the relief sought may be 
implied from the pleadings, still it is obvious that the warrantor’s position is 
untenable, because Buckley and Burns are not parties to this suit. Between 
the original parties, Buckley and Green, it may be safely conceded, that the 
non-payment of the price may be considered as an exception attached to the 
action and inseparable from the demand, and to which the maxim of “ Que 
temporalia sunt,” may be very properly applied ; but in respect to the plain- 
tiff, who must be considered as a third person, holding as a purchaser in good 
faith under the vendee of Buckley, we apprehend the rule to be totally differ- 
ent in its operations. 

It is also urged by the warrantor that neither Buckley, nor Burns, nor Syer, 
ever had possession under their titles. This is a petitory and not a possessory 
action ; consequently, it is not necessary for the plaintiff to show any act of 
possession. Besides, it cannot be denied by Green, that his vendee was in 
possession, for the law considers the tradition or delivery of immovables as 
always accompanying the public act which transfers the property. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be avoided and reversed ; that the plaintiff, William Syer, be and 
he is hereby adjudged to be the lawful owner of the square of ground described 
in his petition; and that the defendant surrender the same over to him, and in 
case of his refusal to do so, that a writ of possession issue as the law directs; 
and that the plaintiff recover of the defendant the costs of both courts, to be 
taxed. And in relation to the claim of the defendant against his warrantor, as 
the evidence is considered insufficient to enable the court to do justice between 
the parties, it is ordered and decreed, that the case be remanded for further 
proceedings according to law. 

Supewt, C: J. 1 concur with Mr. Justice Voorhies, in the opinion that the 
notification of Green’s claim to Syer, after. the sale was completed, and he had 
paid his money and issued his note, did not affect Syer’s rights. But upon 
the question what Syer’s rights would have been, if he had been notified of 
Green’s claims before the purchase, it seems to me unnecessary to express an 
opinion ; and I wish to be considered as expressing none. 
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Succession or E. J. Watsn. 


Such a clause, “ This certificate is transferable only on the books of the company and with its con- 
sent, by the said Walsh or his attorney,” contained in a scrip certificate and made under‘a pro- 
vision of the charter of the company, in order to secure the company, and if the person named in 
the certificate should be indebted to the company to enable it to set off any debt due to it by such 
person against what it may owe on the scrip, and even where the payment of the scrip is not yet 
exigible, to keep a control over its own obligations as a security for the indebtedness of the scrip- 
holder, is not unlawful, and a court of justice must give it effect according to its just import and in 
fulfilment of the intention of the parties to the contract; therefore, Held : That as the curator of 
the succession of Walsh, which was indebted to the company on a note for $3,176 71, had sold two 
scrip certificates for $2,040, the company who had acquiesced in the conversion of this asset into 
money in order to facilitate the administration of the estate and the liquidation of its affairs, was 
by reason of the pecular terms of their contract with Walsh, and the circumstances of the case, 
entitled to this fund in preference to the other creditors of the succession, and that if the company 
had chosen to resist the transfer, the court would have been bound to maintain them in such re- 
sistance. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Walker & Peirce, for W. E. Leverich, curator. G. L. Bright, for J. 
Routh, administrator, Mrs. E. Shortridge, testamentary executrix, and W. H. 
Offensandt, opponents and appellants. M. M. Cohen, for Crescent Mutual In- 
surance Company, opponents and appellants. 

Simei, C. J. It may be conceded that the company is not entitled to a 
privilege upon the fund in dispute, using that term in its technical sense. But 
we think the equity of the company to receive this fund, by reason of the pe- 
culiar terms of their contract with Walsh, and the circumstances of the case, 
is clear. 

The fund in dispute is a sum of $2040, which came into the curator’s hands 
under the following circumstances: Walsh left at his death two scrip certifi- 
cates of the Crescent Insurance Company, one for $1440, dated 12th July, 
1850, and one for $990, dated 12th July, 1851. These are written obligations 
or contracts of the company, signed by its president and issued under the 
charter. They certify that Walsh is at that time entitled to so many dollars 
in the invested funds of the company, and to receive on the second Monday in 
August of each year, interest at six per cent per annum, provided that when 
the losses and expenses of any year shall exceed the premiums earned during 
the same year, the deficiency is to be provided for from the aggregate funds 
of the company ; and the certificate is to be surrendered for reduction at the 
time the first payment of interest shall be due, subsequent to such deficiency 
being ascertained. The certificate concludes with the following clause: “This 
certificate is transferable only on the books of the company, and with its con- 
sent by the said Walsh or his attorney.” By the charter of the company, 
these certificates are redeemable after net profits of acertain amount have been 
accumulated by the company. 

The curator sold these certificates at probate sale for $2040, and took a rule 
on the company to show cause why the company should not be ordered to per- 
mit transfers on its books, which it had refused. After hearing evidence, the~ 
court ordered the company to permit the transfers of the scrip, reserving to 
the company all its rights to the proceeds to be exercised in due course of law. 
Under that order, we consider the proceeds as representing the scrip. 
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When a tableau of distribution was filed, the company, to whom Walsh was 
indebted for a note dated 1st June, 1850, at 12 months, given to cover premi- 
ums after 12th July, 1850, claimed the proceeds of sale, which the other cre- 
ditors resisted, insisting on a pro rata distribution for the general benefit. 

Let us consider how this matter would have stood if Waleh were living, and 
the judicial sale had not been made. 

The obligation of the company was for the payment to Walsh, of a certain 
sum of money upon a certain contingency contemplated in the company’s 
charter, with six per cent. interest meanwhile, subject also to the contingency 
therein contemplated ; and the promise is made with the express reservation 
that it shall not be assigned, in other words, that no new creditor shall be sub- 
stituted for Walsh without the company’s consent. There is nothing unlawful 
in such a stipulation made under a provision of the charter, and a court of jus- 
tice must therefore give it effect according to its just import and in fulfilment 
of the intention of the parties to the contract. The obvious intention of this 
clause, as deducible from the instrument and the charter under which it was 


executed, without the aid of the parol evidence offered at the trial, was to se- . 


cure the company, if the person named in the certificate should be indebted 
to the company ; to enable it to set off any debt due to it by such person 
against what it might owe on the scrip, and even where the payment of the 
scrip was not yet exigible, to keep a control over its own obligation as a secu- 
rity for the indebtedness of ths scripholder. If then Walsh, supposing him to 
have survived, had called upon the company for matured interest, the company 
could have said, we will credit it on your note which you have failed to pay; 
or if Walsh had sold the certificates and then required the company to permit 
a transfer to his vendee, the company would lawfully say, ‘“‘no—pay your note 
first—if you do not, we will pass the accrued and accruing interest to the cre- 
dit of the note, and when the principal of the scrip becomes exigible, will ap- 
propriate it in like manner. Our agreement was, that without our consent to 
a change, you should remain our creditor.” 

The equity of giving the company the benefits of this agreement, is eminent- 
ly apparent, with regard to the scrip certificate issued in July, 1851; for it 


arose out of the profits of company’s business for the antecedent year (the. 


company being conducted on what is familiarly known as the mutual system) ; 
Walsh’s note was for premiums of that year, and the certificate was issued to 
him by reason of those very premiums. 

Such would have been Walsh’s position. Is the case changed by his death ? 
Clearly not. The certificates passed as assets to his succession, with precisely 
the same limitations and distinctions. The contract was unchanged. The 
curator would not have been allowed to collect the interest, whilst the note of 
the deceased remained unpaid, ner could he substitute a new creditor without 
the company’s assent. : 

If the company had chosen to resist the transfer, we should have been bound 
to maintain them in such resistance. But it has chosen to acquiesce in the 
conversion of this asset into money in order to facilitate the administration of 
the estate and the liquidation of its affairs, and it seems to us it would bea 

lear violation of the terms and spirit of the contract, and of the reservation 
made in the Judges order, to take the fund from the company and distribute it 
pro rata among all the creditors. 
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This case is the first of the kind presented for the consideration of this court, Svccxssox or 


and our attention has not been directed to decisions of other tribunals upon 

the precise subject. But we find a very satisfactory analogy in the ruling of 

’ the Supreme Court of Pennsylvania, in Morgan v. Bank of North America, 8 
Serg. & R. 78. 

With respect to the appellants, Offensandt, Routh and Shortridge, we think 
there is no error in the judgment below. They were put down on the previous 
tableau not as privilege creditors, but as claiming privileges, and moreover the 
funds to be distributed under the present tableau are new funds, not embraced 
in nor concluded by the previous tableaux. 

We think the judgment should be reversed as to the Crescent Insurance 
Company, and affirmed in other respects. 

It is therefore decreed, that the tableau and judgment be amended as to the 
said Crescent Mutual Insurance Company; that the sum of $2040, proceeds of 
sale of certain scrip of said company in said tableau mentioned, be paid by the 
said curator to said company, by said company to be credited to said succes- 

. sion upon the indebtedness of said succession t6 said company, and that in all 
other respects the judgment be affirmed. The costs of the appeal to be paid 
one-half by said succession, and the other half by the said Routh, administra- 
tor, W. H. Offensandt, and Mrs. Shortridge, executrix. 





Hannan De Youne v. Asranam De Younc—B. Yosre, Intervenor. 


A marriage contract must have fyll force and effect between the parties to it, unless vitiated by 
fraud. 

It is the duty of a husband who administers his wife’s separate property, to render her a faithful 
account of his stewardship. 

The verdict of the jury was for $4000, “‘ the value of paraphernal property,” and the decree of the 
court was: That the plaintiff recover of the defendant $4000, “ being the amount of her parapher- 
nal property received by him and in his possession,” Held : The judgment is a substantial com- 
pliance with the requirements of the law, and is sufficiently responsive to the verdict. 


PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 
Henry C. Miller, for plaintiff. A. Marks, for defendant and appellant, 
T. McKay, for intervenor. 

Voorunies, J. This suit was brought by the plaintiff against the defendant, 
her husband, for a separation from bed and board, and for the recovery of her 
separate and dotal property. She alleges in her petition, among other things, 
that at the time of her marriage, in January, 1842, she owned and possessed 
jewelry, household furniture, a slave, cash, and other property, which were con- 
stituted as her separ&te and dotal property by a marriage contract with her 
husband ; that she has paid debts due by her said husband amounting to the 
sum of $1000; that her said husband has assumed the administration of her 
separate and dotal property, amounting in value to the sum of $9000, which 
he has appropriated to his own use; and that since their marriage, he has pur- 
chased real estate and erected buildings thereon, with her separate fynds. 

B. Yoste, alleging himself to be a creditor of the defendant on three promis- . 
sory notes, intervened in the suit and opposed the plaintiffs’ claim, on the 
ground of fraud and simulation. To his petition of intervention, the plaintiff 
pleaded the general issue, and also averred that the alleged promissory notes 
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were simulated and fraudulent, and given by the defendant to the intervenor, 
for the purpose of defeating her claim. 

On this branch of her demand, a judgment was rendered against her by the 
District Court, from which she appealed. It was reversed in her favor, and’ 
remanded for further proceedings, with leave granted to the parties to amend 
their pleadings. See 6 Ann. 788. 

After the cause was remanded, the plaintiff filed a supplemental petition, 
claiming $1000 as advanced to her husband, and also the sum of $9000 as the 
value of her separate and dotal effects, which he had appropriated to his own 
use. To this supplemental petition, the defendant filed a general denial, and a 
plea in reconvention for the sum of $325, alleged to have been expended by 
him on the separate property of the plaintiff. The intervenor also filed an 
answer, in which, after pleading the general issue, he urged the same grounds 
of objection to the plaintiff’s demand as those set forth in his petition of inter- 
vention. Subsequently, the plaintiff filed another supplemental petition, claim- 
ing an additional sum of $1180 for the rent of her separate property, which, 
she alleges, was collected by her husband and converted to his own use. To 
this supplemental petition, the intervenor filed a general denial, and adopted 
the averments contained in his former answer. 

On these pleadings, the cause was tried by a jury. From the judgment ren- 
dered on their verdict in favor of the plaintiff against the defendant, for the 
sum of $4000, the latter has appealed. 

As the intervenor, against whom there was also a verdict and judgment in 
favor of the plaintiff, is not a party to this appeal, so it is unnecessary for us 
to express any opinion as to the effect which should be given to the evidence 
in relation to his interest in the case. 

In regard to the plaintiff and defendant, it is clear that the contract 
of marriage between them must have its full force and effect, unless viti- 
ated by fraud; and no such allegation has been made by the defendant. By 
the fifth clause of the marriage contract between the parties, it is shown that 
the plaintiff brought in marriage her wearing apparel, jewelry, household fur- 
niture, and other property, estimated at $10,000, which the defendant acknow- 
ledged to be correct. It is also shown that the defendant had in his possession, 
shortly after the marriage, a large amount of jewelry belonging to the plain- 
tiff, and that he had also collected rents arising from her separate property. 
From this it is reasonable to infer, that he had the control and administration 
of his wife’s separate property. As such administrator, it was his duty to 
render her a faithful account of his stewardship. We are satisfied from the 
pleadings and evidence in the cause, that the reconventional demand of the 
defendant was duly considered by the jury in making up their verdict. In 
fine, after a careful examination of all the facts of the casg we are not ready to 
say that there is any error in their verdict.to the prejudice of the defendant. 

The objection urged by the defendant, that the judgment is not responsive 
to the verdict, is, in our opinion, untenable. The verdict is for $4000, “the 
value of paraphernal property,” and the decree is, that the plaintiff recover of 
the defendant $4000, ‘“‘ being the amount of her paraphernal property received 
by him and in his possession.” This, in our opinion, amounts to a substantial 
compliance with the requirements of the law. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs of both courts to be borne by the appellant. 
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S. Bert v. P. A. Harpy & Co. 


The inaction of a creditor for many years after his debtor had made a cessio bonorwm, and who 
was placed on the bilan, and notice to him was placed in the post office, directed to his place of 
residence, afford a strong presumption that the creditor received actual notice of the proceed- 
ings. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
H. Gaither, for plaintiff and appellant. Hamner & Hays, for defendants. 

Bucnanan, J. In the month of February, 1854, plaintiff took out a fiert 
Jfacias, wpon a judgment recovered by him in June, 1847, against the defen- 
dant, in the Fifth District Court of New Orleans. The defendant ruled plain- 
tiff to show cause why his ji. fa. should not be quashed, on the ground that 
defendant had made a cessio bonorum in the Third District Court, in and for 
the parish of Jefferson, in 1848, to which cession plaintiff was a party. 

The only question which we have to decide is, whether plaintiff was in fact 
a party to the insolvent proceedings of defendant. A transcript of the record 
of P. A. Hardy v. His Creditors, is in evidence. From this, it appears that 
plaintiff was put upon defendants’ bilan, as creditor of two promissory notes, 
for five hundred dollars tach (corresponding to the debt for which plaintiff had 
obtained judgment). The meeting of creditors took place on the 20th of 
May, 1848, before a notary public, in the parish of Jefferson, who certifies, in 
his proces verbal, that the creditors mentioned in the schedule were notified 
by him of the time and place of meeting, by written notices delivered to each 
of them and put into the post office in the city of Lafayette. The plaintiff 
being a resident of another parish, the proper mode of notifying him, was by 
a letter addressed to him by the notary. Act of 1817, sec. 8. Civil Code, 
Art. 3054, 

His inaction, during so many years afterwards, affords a strong presump- 
tion, that the notice came into his hands: although the dispatch of the letter, 
which is proved by the notary’s certificate, seems to satisfy the law. Moore 
v. Jacobs, 3d La. Rep. 525. 

Judgment affirmed, with costs. 


N. Hampton v. J. S. Morean. 


The object of registry both of sales and mortgages, being to give notice to the public, the object is 
fulfilled, no matter whether the proof on which the recorder acts, was formal or informal. 


PPEAL from the District Court of the Parish of East Baton Rouge, Robert- 
son, J. A. M. Dunn, for plaintiff. Cyrus Ratliff, for defendant and 
appellant. Davidson & McHatton, for Strickland. 
Stett, C. J. We think it a sufficient reason for affirming the judgment, 
that the conveyance to Hampton was recorded in the conveyance office before 
Morgan acquired any right; and, in our opinion, if the Recorder of Convey- 
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ances does put a sale under private signature on the record, the question 
whether he does so, on sufficient proof, is immaterial, so far as concerns 
the question of notice to the public. It has been so held in case of registry 
of mortgages, by private writing, and we are aware of no legislation exclud- 
ing registries of conveyances from the same equitable doctrine. The object of 
registry, both of sales and mortgages, is notice to the public; and this object 
is fulfilled, no matter whether the proof on which the Recorder acts was for- 
mal or informal. 

It will be observed that the statute of 1846, entitled an Act to create the 
office of Recorder for the several parishes of the State, (the parish of Orleans 
excepted,) enacts in its second section, “that the Recorders shall be recorder 
of mortgages, register of conreyances and marriage contracts, recorder of births 
and deaths, and keeper of marks and brands, and he shall be entitled to the 
same perquisites and emoluments as are allowed by the registry laws to offi- 
cers performing similar duties; and shall be liable to the same responsibilities 
as are now imposed by law on the officers discharging those duties.” And by 
the third section of the Act to create a Register of Conveyances for New Or- 
leans, it was enacted, that whenever acts of transfer shall have been passed 
under private signature, said Register shall register them in toto, with an 
act ascertaining the signatures, if the contracting parties wish the registry of 
the act to be accompanied with an act ascertaining their signatures. Statutes 
of 1827, p. 138. Act of 1828, p. 94, sec. 4. See also Ells v. Sima, 2 Ann. 
251. Merchants’ Bank v. Bank of the United States, 2 Ann. 661. 

Judgment affirmed, with costs. 


Voorniss, J., Bucnanan, J., and Sporrorp, J., concurring. 


Ocpen, J., concurring in the judgment on other grounds. 


Crry or New Orteans v. Corpeviou.e. 


LIDELL, C. J. In this cause, the appellant has filed no points nor pre- 

sented any argument. It was probably the view of counsel to abide the 
result of the cases of the City v. Grailhe, and the City v. St. Romes. We 
find no error in the judgment, and it is the opinion of the majority of the 
court, that it be affirmed, with costs. 


Bucnanan, J., dissenting, so far as relates to the railroad tax. 
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Samuet Dowty v. W. C. Temp.eton et al. 


Piaintiff’s slave went on board of a steamship to sell milk to the steward of the cabin. The planks 
which constituted the staging slipped, the slave fell into the river and was drowned ; the plaintiff 
sued the owner and master of the vessel for the value of the slave as damages, on the ground 
that they neglected to have a proper means of communication between the steamer and the shore. 
Hed : The master and owner were under no legal obligation to provide for the slave the means of 
ingress and egress to and from the vessel. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Ogden & Leovy, and Cotton, for plaintiff. Clack, for defendants, 

Bucnanan, J. (Voornizs, J., and Oepen, J., absent.) The slave of plain- 
tiff went on board of a steamship moored alongside of a wharf in the port of 
New Orleans, to sell milk to the steward for the use of the cabin; and on his 
return ashore, fell into the river between the ship and the wharf, by the slip- 
ping of the planks which constituted a staging, and was drowned. 

The plaintiff claims the value of the slave, as damages, from the owner and 
master of the ship in solido, on the ground that they neglected to have a pro- 
per and sufficient staging, or means of communication, between the vessel and 
the shore; and also because the vessel was not moored to the wharf ina 
proper manner. 

The slave was not employed on board the vessel as one of the crew, nor as 
a laborer in discharging or loading her; neither was he a passenger on board. 
It is not perceived by us that the master or owner of the ship was under any 
legal obligation to provide for him the means of ingress and egress to and from 
the ship. 

The plaintiff has no action against the defendants for the loss of his slave, 
under the circumstances. 

Judgment of the District Court reversed, and judgment for defendants, with 
costs in both courts. 

Rehearing refused. 





Rosert Moores v. Hernx, Roserts & Co. 


The furnisher of materials who has contracted with the undertaker, has no action against the owner 

who has paid the undertaker. The mere fact that the proprietor has accepted and paid orders 
drawn on him by the undertaker in favor of the material man, does not bind him beyond his 
actual acceptances. 


PPEAL from the District Court of the Parish-of Jefferson, Clarke, J. 
Michel, for plaintiff and appellant. Zulliott, Jourdan, and Beecher, for 
| defendants. 
Sporrorp, J. We find no plausible ground in the record for disturbing the 
judgment of the court below. 
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The defendants entered into a particular partnership for the purpose of build- 
ing some stables, sheds, &c., upon certain premises in Lafayette, which they 
had leased as a stock yard. They employed one Wirtz as undertaker, to fur- 
nish the lumber and put up the buildings, and, as he testifies, paid him in full 
both for the materials and the work. 

The plaintiff, a lumber merchant, proves that he furnished these materials to 
Wirtz, upon Wirtz’s order, and that the receipts were always given by him. 

The furnisher of materials, who has contracted with the undertaker, has no 
action against the owner who has paid the undertaker. The mere fact, that 
the proprietor has accepted and paid orders drawn on him by the undertaker 
in favor of the material man, does not bind him beyond his actual acceptan- 
ces. 

If the petitioner, as furnisher of materials, wished to secure any rights 
against these defendants as proprietors, he should have pursued the course 
prescribed for his benefit, by the Act of March 18th, 1844, (Session Acts, p. 
34). Having failed to do so, he must pay the penalty of his negligence. 

The judgment dismissing his demand, is therefore affirmed, with costs. 


Wittram Mirnorr v. Danret 8. Dewees and Joun Suiiwe tr. 


A judgment requiring a Sheriff to make a deed in conformity to his adjudication, rendered on a rule 
taken against the Sheriff for that purpose, and not appealed from within the time allowed by law, 
is final and irrevocable, and a deed made in obedience to the order, will prevail against a seizure 
of the property made previous to its execution. 

Where a party shows a judgment of a court of competent jurisdiction, an execution issued thereon, 
and a Sheriff’s deed to the property made under that execution, the presumption of law is, that 
the proceedings have been legally conducted. 

In attachment proceedings, notice posted either at the door of the courthouse or of the parish 
church, stands in the place of citation—if this formality is omitted, it is fatal. But where the ob- 
jection is set up by one who is not a party to the proceedings, in order to avail himself of the ob- 
jection, he must prove that this essential formality was omitted, although such proof involves a 
negative. 

Formerly, the First District Court of Louisiana, held its sessions in the parish of Orleans, and its ju- 
risdiction extenited over the parish of Jefferson. The Sheriff of the parish of Orleans could not 
legally serve process out of the limits of his parish—process in the parish of Jefferson was served 
by the Sheriff of that parish. But where an attachment issued from the First District Court of 
Louisiana, although it could only have been levied on property in Jefferson by the Sheriff of Jef- 
ferson, yet the notices, which the law required, were propeily posted on the door of the 
parish church of the parish of Orleans, or that of the door where the First District Court of Louisi- 
ana was held, and could only have been posted by‘the Sheriff of the latter parish. 

Under the facts of the case, although the Sheriff’s return could not be found, it was presumed that 
he had given the proper notice of seizure under an attachment. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Roselius, and Charles Fitz, for plaintiff and appellant. 7. A. Clarke, 
and £. A. Bradford, for defendants. 
Ocpen, J. (Suimet, C. J., and Bucnanan, J., declined sitting.) This suit 
commenced by an injunction sued out by the plaintiff to prevent the defen- 


dant, Dewees, as Sheriff of the parish of Jefferson, from selling a tract of land , 
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which he had seized to satisfy an execution issued at the instance of the de- 
fendant, Slidell, as subrogated to the rights of Duswau, who had obtained a 
judgment in the parish court of New Orlvans against Charles F. Zimple. 

The plaintiff in his petition, alleges that he was then in the actual posses- 
sion of the property seized by the Sheriff and had, for many years past, peace- 
ably possessed it as owner; that he was disturbed in that possession by the 
defendants, under the seizure made by Dewees to satisfy the claim of Slide//, 
which the plaintiff further alleges, had been paid and satisfied by certain 
notes, the property of Zimple, which had been pledged for security of the 
debt for which the judgment against Zimple was obtained. The defendants 
answered by pleading the general denial and alleging that the property belonged 
to Zimple, and was subject to the execution against him. While this injunc- 
tion suit was pending, Slidell caused executions to issue on two other judg- 
ments rendered in his favor against Zimple, and the Sheriff made seizure un- 
der them of the same property, the sale of which the plaintiff also enjoined 
on the same grounds. The cases were tried together and the injunction sus- 
tained, as to two of the executions, on the ground that the plaintiff had a right 
to require the imputations of certain sums, proceeds of the notes pledged, to be 
made, to be made to the extinguishment of the judgments in these cases; but 
in regard to one of the executions for $1650, the judgment of the court below 
dissolved the injunction, with interest and damages. The defendants have 
appealed in one case, and the plaintiff in the other, and both appeals are now 
before us. 

The first question we are called on to decide, is the question of title. If the 
plaintiff was the real owner of the property seized under the several execu- 
tions in favor of Slidell against Zimple, or if he has a title which the latter is 
not permitted to attack, the questions in regard to the imputation of payment 
and extinguishment of the claims of Slidell against Zimple, need not be in- 
quired into. 

The plaintiff’s title to the property was acquired in the following manner: 
He instituted a suit against Zimple in the year 1838, by attachment, alleging 
that he was his creditor for the sum of $4000, and that Zimple had removed 
permanently from the State—a judgment was rendered in his favor for the 
sum of $3870, and under an execution issued on that judgment, the Sheriff 
seized the property which had been attached, consisting of the undivided three- 
fourths of a tract of four acres of land in the parish of Jefferson, fronting on 
the river Mississippi. On the 1st of July, 1843, the property thus seized was 
offered for sale, and Mithoff made the last and highest bid for it, but no sale 
took place, as Mr. Garcia, who was then Sheriff, states in his testimony, “ on 
account of the mortgages and judgments existing on the property.” Mithoff, 
by his counsel, took a rule on the Sheriff to show cause, why he should not 
make a deed to him, in pursuance, as was stated in the rule, of the adjudica- 
tion. On the 4th of December, 1843, a judgment was rendered on the rule 
by the Fifth District Court, where the suit was pending, in which the court 
says: ‘* Considering Articles 679 and 684 of the Code of Practice, and that all 
the mortgages preceding that of plaintiff, are judicial and not special mortga- 
ges, and which do not prevent the adjudication, it is ordered, that said rule 
be made absolute, and that the Sheriff of the parish of Jefferson proceed to 


make to William Mithoff, a Sheriff’s deed of the property adjudicated to 
him.” 
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aewe This order was not complied with by Mr. Garcia, who was the Sheriff. His 
Dewses wr at. successor in office was the defendant, Dewees, and when in 1847, he made the 
seizures of the property under Slidell’s executions, there existed this order, 
which not having been appealed from, had become final and irrevocable, direct- 
ing a Sheriff’s deed to be made to the plaintiff. Subsequently, in 1851, and 
’ pending this controversy, the successor in office of Dewees, executed the deed 
to Mithoff, in compliance with an order of the court, directed to him, and this 
was the completion of plaintiff’s title, which was then put on record. 

The defendants, in their answer, have not pleaded that the title of Mithoff, 
derived under those proceedings, is null and void, on account of any defects or 
irregularities in the proceedings, but it is urged in argument, that the whole 
proceedings were absolutely null and that the property belonged to Zimple, 
and was liable to seizure for his debts. The grounds are: 

1st. That the Sheriff did not comply with Art. 254 of the Code of Practice, 
which directs, that in case the defendant is absent or resides out of the State, 
the Sheriff shall serve the attachment and citation, by affixing copies of the 
same on the door of the parish church of the place, or to that of the room 
where the court in which the suit is pending, is held. 

2d. That there was in reality no adjudication of the property by the Sheriff 
to Mithoff, and consequently no sale. 

The plaintiff having shown a judgment of a court of competent jurisdic- 
tion, an execution issued thereon, and a Sheriff’s deed to the property made 
under that execution, the presumption of law is, that the proceedings have 
been legally conducted—the plaintiff thereby shows such prima facie evidence 
of a valid transfer of the property to him, as to throw the burthen of proof on 
the defendants, and require that they should destroy that legal presumption by 
establishing the existence of such nullities in the proceedings, as to render the 
title void. McDonogh v. Gravier,9 L. R. This principle is well settled, and 
were it otherwise, little faith or reliance could be placed on titles derived under 
judicial proceedings. 

The nullity which is alleged to consist in the want of citation is an absolute 
one, and if it is established as a fact that the judgment in favor of Mithoff 
against Zimple, was rendered without citation, the defendants had a right to 
disregard the whole proceeding and levy on the property as belonging to the 
judgment debtor. It is argued that this fact is sufficiently established by the 
return of the Sheriff of the parish of Jefferson, who levied the attachment, 
which shows no posting either at the door of the courthouse or of the parish 
church. The notice of the proceedings thus required to be given, has always 
been considered as standing in place of citation, and if this formality was 
omitted, the defect is a fatal one. 

The cases referred to, of Arentler v. Bank of the United States, 12 Rob. 
467, and Putnam v. Grand Gulf Bank, 3 Rob., were appeals taken in the 
attachment suits, and where the objection was Saleen by the defendants, that 
these formalities had been omitted and there was no question as to the fact. 
In the present case, the objection is set up by one who was not a party to the 
proceedings, and who, in order to avail himself of the objection, must prove 
that this essential formality was omitted, although such proof involves a nega- 
tive. The return of the Sheriff of the parish of Jefferson is relied on as fur- 
nishing this proof. If that return stood alone unconnected with other pro- 
ceedings in the case, and other proof, it might be considered as sufficient evi- . 
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dence to establish, that the formality of posting the attachment and citation 
had been omitted ; but on examining further, it is found that no such inference 
can be properly drawn. The suit was instituted in the First District Court of 
Louisiana, in whose jurisdiction was embraced the parish of Jefferson, where 
the property attached was situated. This court was held in the parish of 
Orleans, and all process issued, which was required to be served within the 
parish of Jefferson, was served by the Sheriff of that parish. The Sheriff of 
the parish of Orleans could not legally serve process out of the limits of his 
own parish, and the attachment in this case was accordingly sent to the parish 
of Jefferson, to be executed by the Sheriff of that parish, whose return states, 
that on the 4th of November, 1838, he attached the property therein described. 
The Sheriff of Jefferson had no other duty to perform but that of seizing and 
taking into his possession the property to be attached, and he could make no 
other or further return than that which he did make. The law required that 
the posting should be made at the door of the parish church of the place, or 
that of the room where the court, in which the suit was pending, was held— 
this was in the parish of Orleans, and therefore could only have been legally 
done by the Sheriff of that parish. The presumption of law is, as between 
these parties, that the Sheriff of Orleans did perform that duty, for it was the 
basis of the subsequent action of the court in rendering the judgment. This 
presumption, however, would yield to contrary proof. The judgment, which 
had that essential formality as its basis, was rendered on the 17th of April, 
1839. The scizures of the property creating the disturbance complained of, 
were made in 1847, and the tria) of these cases took place in 1852, up to which 
time the record affords no proof of a denial having been made, that the She- 
riff had omitted his duty in that respect. It is unnecessary to decide whether 
after the lapse of so long a time, at the suit of one who was not a party to the 
proceedings, the fact alone that no return could be found among the papers of 
a suit, showing that the defendant was ever cited, would be sufficient of itself, 
without other proof, to destroy the presumption that there had been a legal 
citation. Such a doctrine would certainly create alarm and anxiety among 
those whose titles repose on the judgments of courts of justice. They are 
considered as muniments of title, and are preserved in the permanent records 
of the country, while the acts of ministerial officers who execute the process 
of the courts, are frequently preserved only on loose sheets of paper, constant- 
ly liable to be lost or mislaid. 

In this case, evidence has been given which, we think, supports the legal 
presumption that the Sheriff of Orleans, whose duty it was, did post the at- 
tachments and citations as required by law. That evidence consists of extracts 
from the docket kept by the clerk of the court, and from the books of 0. F. 
Hozey, the former Sheriff of the parish of Orleans. By the first, it appears that 
the clerk, on the 15th January, 1839, issued copies of the petition, attachment 
and citation. The title of the suit of Mithoff v. Zimple, appears entered on 
the books of the Sheriff, Hozey, with the regular charges for service of the 
citation and attachment, and an entry in the following words: Received, Janvu- 
ary 15; no property found. Returned 20th of February, 1839. The date of 
this entry corresponds with the date of the entry on the docket, of the copies 
having been issued. The testimony of a deputy clerk of the Fifth District 
Court, which succeeded to the First District Court, in which the suit was 
brought, shows that he made a search in the papers for the citation, and that 
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zat.’ inference to be drawn from the non-production of Sheriff Hosey's return, 
that the attachment and citation were not properly posted. - We are satis- — 
fied by it, that a return was made which was lost, and under -those circum- — 
stances, the presumption must still remain, that all things were rightly done; — 
the contrary proof does not and cannot appear, as the return has been lost. — 

It has been contended, that even conceding the citation was posted by the ~ 
Sheriff of Orleans, yet the proceedings based upon an attachment previously — 
issued, and after issue had been joined, could not be cured by subsequent cita- 

The answer of the attorney appointed to represent the absent defendant, 
was filed on the 12th of December, and the process issued to the Sheriff of — 
Orleans, on the 15th of January following. We have no doubt, that after the 
attorney filed the answer, it was discovered that the attachment and citation 
had not been posted, and that the cause was delayed to have that essential a 
formality fulfilled, but as property of the defendant had been attached and 
was then under seizure, we cannot perceive why the posting might not be sub- 
sequently made. The question is, whether at the time the judgment was ren- 
dered, the defendant had been cited by the service of the attachment in the 
manner required by law. The fact, that no default was taken, and no answer 
was filed, after the service of citation had been properly made, are relative 
nullities, which the party defendant might have availed himself of by appeal 
or action of nullity, but which the defendants have no right to plead. 

On the second ground of objection to the plaintiffs’ title, that there was no 
adjudication, we are of opinion that the judgment of the court on the rule taken _~ 
by the plaintiff, to compel the Sheriff to make him a deed, in pursuance of the 
adjudication, is conclusive—that matter has been adjudicated, and is a part of 
the record in the attachment suit, and we can no more disregard it, than we 
can the judgment establishing ‘the plaintiff’s claim against Zimple. In the 
absence of any charge of fraud or collusion between Mithoff and Zimple, there 
is no reason why the defendants should not be concluded by the judgment of 
the court affirming, that there was an adjudication, and ordering the Sheriff to 
complete the title by a deed. 

We are therefore of opinion, that the plaintiff has a good and valid title to 
the property claimed by him, and that the injunctions ought to have been per- 
petuated in both cases. 

It is therefore ordered and adjudged, that the judgment of the court below 
be reversed, and that there be judgment in favor of the plaintiff, perpetuating 
the injunction, the defendants to pay costs in both courts. 








KE. M. Tuompson et al. v. A. Womack et al—A. Womack et al. v. 
E. M. Tuompson et al.—Consolidated Cases. 


By the common law, which prevails in Mississippi, slaves are regarded as chattels, and as title to 
such property may be made’by parol, parol evidence is admissible to establish the gift of a slave. 
miade in that State. 

A. McM. gave to his daughter Mary, for her separate use and benefit, and that of her children, the 
slave Letty, with the express understanding that she was in no manner to be subject to the debts 
of her husband, or to be sold by him. The gift was made in Mississippi, and by parol. The mother 
died leaving children, and her husband and grandfather agreed that the slave should be left with 
the former for the benefit of her children. The husband married a second time, and having 
issue by that marriage also, the question was as to the rights of the two setts of children to the 
slave Letty. Held : This agreement by Alewander Thompson, the husband, with the grandfather 
who made the gift, must be viewed in the light of a family settlement and- arrangement for the 
benefit of the children, which, according to the principles of equity, the father (Alerander Thomp- 
son) himself, if living, would be estopped by his acts and declarations from disputing ; and al- 
though, as to creditors or other subsequent bona fide purchasers, it may not have been binding, 
we think, in determining the rights of the two setts of children, a court of equity ought to regard 
and enforce it. 

At common law, although chattels may be conveyed by parol, yet a remainder over in favor of 
persons not én esse at the time of the delivery to the first taker, could not be created except by 
deed, or testament. 

Anciently, at common law, there could be no limitation over of a chattel, but a gift for life carried 
the absolute interest. But afterwards a distinction was made between the wae and the property, 
and it finally became a settled principle that by deed or will, chattels might be limited to one 
person for life with remainder over to another. But this principle never extended farther than 
that remainders in chattels might be created by a written instrument. 

At common law, neither a remainder over, nor what is technically called a trust estate, could be 
created by parol in favor of persons not in esse at the time of the gift. 


PPEAL from the District Court of the Parish of St. Helena, Penn, J. 
E. T. Merrick, and Smiley & Perin, for plaintiffs. Alfred Hennen, and 
John Henderson, for defendants and appellants. 

Ocpen, J. (Voornies, J., and Bucaanan, J., absent.) This action was 
commenced by Elizabeth Thompson, Mary A. Thompson, and Lydia P. Thomp- 
son, as tutrix of the minor children of James A. Thompson, deceased, to reco- 
ver a slave woman named Jetty, and her increase. The plaintiffs are the 
children and grandchildren of Mary McMorris, who was the first wife of 
Alexander Thompson, and the defendants are the children of Alexander 
Thompson, by a second marriage. The defendants instituted a separate suit, 
alleging that Letty and her increase belonged to their father, Alerander Thomp- 
son, and claiming a partition to be made equally among the children of both 
marriages, not only of the negroes claimed by the plaintiffs, but of other ne- 
groes, the increase of Letty, already received by the plaintiffs from their father, 
Alexander Thompson. ‘The suits were consolidated and tried together, and 
from a verdict and judgment in favor of the plaintiffs in the first action, the 
defendants prosecute this appeal. 

Under our laws, there would be no doubt that the children of the first mar- 
riage would be entitled to the property in controversy, as the title to the negro 
woman Letty, was derived by gift to their mother from her father, but the 
rights of the parties are to be settled by the laws of Mississippi, where the 
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nee a father and mother of plaintiffs resided when the first iicciiees ick camel 
cx erat. and where the gift was made. i; 

It is necessary, first, to determine the question presented by a bill of excep- — 
tions taken on the trial, to the inadmissibility of the testimony of two of the — 
plaintiffs’ witnesses, by whom the material facts are established in support of 
their title. There are numerous objections stated in the bill, but as only two 
of them have been urged in argument before us, and we see no force in any 
of them sufficient to reject the testimony, we will only notice those two. which 
are relied on in argument. One is, that the witnesses, Baster McMorris, 
and Jane Felder, were interested in the event of the suit, as coparceners with 
the plaintiffs, their co-heirs, and as warrantors of the act of their father, Alez- 
ander McMorris. These witnesses are the brother and the sister of Mary’ 
‘MecMorris, and they depose to the fact of the gift of the woman Letty having 
been made by Alexander McMorris to their sister, in 1822, and of the terms 
and conditions thereof. It is contended by the appellees, they are interested, 
because, by the laws of Mississippi, all the property given by the father during 
his lifetime, to any of his children, must be brought into hotchpot, and that 
by establishing a title to this property in the plaintiffs, as derived from their 
grandfather, the witness will be benefited, as the plaintiffs will have to account 
to them on the settlement of Alezander McMorris’ estate, for the value of the 
slave Letty. We cannot perceive that the witnesses have any such interest— 
not being parties to this suit, they can in no manner be affected by any judg- 
ment which may be rendered. If Alexander McMorris did make an advance 
to his daughter Mary, by gift of the slave Letty, as these witnesses depose, it 
will be taken into account on settlement of Alerander McMorris’ estate in 
Mississippi, even if by the judgment of this court, her children should be de- ~ 
prived of the property; and if a settlement of the estate has already been 
made, charging Mary McMorris’ heirs with the value of Letty, a judgment in 
this case adverse to the plaintiffs, would establish no right whatever on their 
part, to seek recourse against the witnesses as warrantors of their title. 

The other objection urged to the testimony is, that by the law of the forum, 
parol evidence of the title to a slave cannot be received. The validity and ef- 
fect of contracts are determined by the law of the place, where they are made. 
By the common law which prevails in Mississipi, slaves are regarded as chat- 
tels, and a title to such property may be made by parol; it follows that parol 
evidence may be admitted to establish the gift of a slave made in that State. 
Thatcher v. Walden, 5 Martin, N. S. 496. Maduy v. Young, 3 L. R. 162. 
Waters v. Grayson, 8 Ann. 595. 

By the testimony of these witnesses, it is established that, that the slave 
Letty was given by Alexander McMorris, to his daughter, Mary, for her sepa- 
rate use and benefit, and that of her children, with the express understanding 
that she was in no manner to be subject to the debts of her husband, or to be 
sold by him. 

The first question then arises, what was the effect of a gift made on those 
terms and conditions, according to the laws of Mississippi—did it vest an ab- 
solute title, or did it give to the wife only a life estate, and create a limitation 
of remainders over to her children not then in esse ? The question has been much 
discussed at bar, whether at common law, a remainder in chattels can be cre- 
ated by parol. The plaintiffs have cited the case of Brummet v. Barber, 2d 

” Hill S.C. R. 548, where it was held, that in a gift of personal property, the donor. 
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may verbally create a limitation over either by way of trust, or as a direct Pwoaroe ea : 
gift, and the appellees rely on a decision in the State of Georgia, Kirckpatrick Womack Ate cd 


v. Davidson, 2d Kelly’s R. 298, in which the reverse of that doctrine was held. 

We are of opinion, that at common law, although chattels may be conveyed 
by parol, yet a remainder over in favor of persons not in esse at the time of the 
delivery to the first taker, could not be created except by deed or testament. 
Tt seems from the authorities to which we are referred that, at common law; 
anciently, there could be no limitation over of a chattel, but that a gift for life 
carried the absolute interest ; that afterwards, a distinction was made between 
the use and the property, and it finally became a settled principle, that by 
deed or will, chattels might be limited to one person for life, with remainder 
over to another, but we do not find that the principle ever extended further 
than that remainders on chattels might be created by a written instrument. 
The reasoning and authorities referred to in the Georgia cocisten seem to be 
conclusive on that point. 

The next question is, as to the effect to be given to the testimony of the 
same witnesses, who declare that after the death of Mary Thompson, the 
mother of plaintiffs, Alexander McMorris, the grandfather, left the property 
with Alexander Thompson, for the benefit of the children, and that Alerander 
Thompson consented to the arrangement. If the plaintiffs’ title can be sup- 
ported on legal principles, it can only be by virtue of this arrangement, exten- 
ded into as these witnesses declare between their father and the grandfather, 
from whom the gift proceeded, on the death of the mother. 

Whether it was the intention of the grandfather, when the gift was original- 
ly made, to create an estate tail, or to constitute a trust in favor of the chil- 
dren to be born of the marriage, we are of opinion, that neither a limitation of 
remainder over, nor what is technically a trust estate, could have been created 
by parol in favor of persons: not in esse at the time of the gift. But on the 
death of the mother, the plaintiffs being then in esse, could take by gift direct- 
ly, either from their father or their grandfather. If we are to consider thgt the 
title was vested in the father and that he made the gift to his children on the 
death of their mother, of property which he considered ought in equity to be- 
long to them, although by law the title was in him, the gift could not be sup- 
ported, because there was no delivery, and it could at most be regarded as a 
voluntary executory trust created by the father himself, and which could not 
be enforced, any more than an ordinary promise to make a gift which, being 
without any consideration, confers no title as long as the promise remains un- 
executed ; but viewed in the light of a gift from the grandfather, in whom the 
title either still remained at the death of his daughter, or to whom the husband 
consented to surrender the title on the death of his wife, there is no difficulty in 
sustaining the gift, as no formal acceptance was necessary on the part of the 
children, their father consenting to hold the property for them. The witnesses 
in favor of the plaintiffs declare, that an arrangement was made on the death 
of the mother, to which arrangement it is sufficiently stated, the father and 
the grandfather were the parties, and that by that arrangement, the negro 
woman Letty was to be left with the father, Alezander Thompson, for the ben- 
efit of the children. This arrangement must be regarded either as an ac- 
knowledgment by Alexander Thompson, that the title remained in MeMorris, 
the grandfather, up to the death of Mrs. Thompeon, or as a surrender of what- 
ever title or interest Thompson might have had, to the grandfather, who there- 
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#4. @ meritorious consideration for such an agreement, and the testimony of one _ 
“the witnesses for the defendants, renders it highly probable that the con- 
_ trol and disposition of the property on the death of Mrs. Thompson, was con- 
sidered to be in the grandfather. Hardy Thompson, who married another 
sister, the daughter of A/eMorris, and who also, on his marriage, received 
& negro woman, testifies that he asked the consent of MeMorris, to sell the 
negress given to his wife. This agreement by Alexander Thompson with the 
grandfather, who made the gift, must be viewed in the light of a family set- 
tlement and arrangement for the benefit of the children, which, according to 
principles of equity, the father himself, if living, would be estopped by his acts 
and declarations from disputing, and although as,to creditors or subsequent 
bona fide purchasers, it may not have been binding, we think in determining 
the rights of the two setts of children, a court of equity ought to regard and 
enforce it. 
The verdict of the jury has, we think, done justice between the parties, and 
we see no sufficient reason to disturb it. 
The judgment of the court below is therefore affirmed, with costs. 


J. G. Duntare v. M. O'Conner. 


The cash and other property which an insolvent has in his hands'at the time of his session, belong 
by virtue thereof to his creditors ; and if he retains them, the syndic may, by ordinary action, 
compel him to deliver them. ‘ e 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Durant & Hornor, for plaintiff. Upton, and Benjamin & Micou, for 
defendant and appellant. 

Sumeu, C. J. This is an action brought against 0’ Connor, by the syndic 
of his creditors, to recover from him certain movables and a certain amount of 
money, alleged to have been in his hands at the date of his cessio bonorum, 
and fraudulently withheld from his surrender. The defendant filed an excep- 
tion to the effect, that no charge of fraud touching his proceedings in surren- 
der, could be inquired into in this action, alleging also that no opposition 
was made within the ten days in the insolvent proceedings. We think the ex- 
ception was properly disregarded. The cash and other property which an 
insolvent has in his hands, at the time of his cession, belong by virtue thereof 
to his creditors, and if he retains them, the syndic may, by ordinary action, 
compel him to deliver them. In this case, the District Judge was satisfied that 
the insolvent had in his hands at the time of his surrender, goods and money 
collected a few days previous, and we see no reason to disturb his conclusion. 

Judgment affirmed, with costs. 





S. P. Trrwmett and J. J. Burnett v. Jonun Van Cresapr. 


Where the administrator has received no order to pay over to the plaintiffs the specific sum claimed, 
and where they establish no right to receive the specific sum mentioned in their petition, the 
administrator will not be liable to imprisonment under the 10th section of the Act of March, 1840. 


PPEAL from the Sixth, District Court of New Orleans, Cotton, J. 
Taylor, and Purvis & Dugué, for plaintiffs and appellants. Ogden & 
Leovy, for defendant. 

Suet, C. J. This is a proceeding against Van Cresap, purporting to be 
instituted under the 10th section of the Act of 28th of March, 1840. He 
was arrested, and after trial before a jury, condemned to three years imprison- 
ment. 

The conduct of Cresap,as may be seen by referring to the case of Zrim- 
mell’s succession, recently decided, has been very disreputable. It has exhibit- 
eda two-fold turpitude—first, in binding himself to a dishonest simulation, 
and next in breaking his faith to a deceased friend. But however censurable 
his conduct, the question is whether the plaintiffs had a right to invoke for his 
punishment the provisions of law above referred to. 

We are clearly of opinion that the proceeding is untenable. Without ex- 
pressing an opinion upon the point, whether the clause in that section upon 
which the plaintiffs rely, embraces the case of an administrator who has re- 
ceived moneys of an estate in that capacity, and fails to pay it over when 
ordered, it is sufficient to say here, first, that there has been no order of the 
court in which the mortuary proceedings were conducted, to pay over the spe- 
cific sum claimed ; secondly, that the plaintiffs have established no right to 
receive the specific fund mentioned in their petition. In their petition they 
say, the administrator had in his hands a sum of $4313, proceeds of sales of 
property of the succession ; ‘“Sthat this included a sum of $2885, the price of 
four lots, which it is pretended were sold, but for which your petitioners have 
brought suits to recover the same, and therefore do not claim their pretended 
price. But they aver, that the remaining part of said sum, to wit, $1428, was 
received and collected for them by the said curator, John Van Cresap, and was 
held in deposit and trust for them by the said John Van Cresap.” Now the 
judgment of the mortuary proceedings which they refer to, does not direct the 
specified fund to be paid to them, and it will be seen by the opinion in the case 
of Trimmell’s succession, that the privileged charges upon the estate, together 
with the mortgage claims of Van Cresap, for $700, would more than absorb 
the fund of $1428. 

It is therefore decreed, that the judgment of the District Court be reversed, 
and the petition dismissed ; the plaintiffs to pay costs in both courts. 





Succession or Gassen v. H. W. Patrrey. 


A purchaser at a judicial sale, who, before paying the price or entering into possession of the thing 
purchased, discovers illegalities in the proceedings which have led to the sale, calculated to 
throw a cloud upon his title, may refuse to execute the purchase. But the burthen of proving 
the illegalities will be upon him. 

The vacancy of the office of tutor, by death or amotion, does not vacate that of under-tutor; on the 
contrary, it is the duty of the under-tutor in such cases, to cause another tutor to be appointed. 
©. 0. 808. 

Where there are several minors interested in a petition, there should be a tutor appointed to each. 
©. C. 1291. 


PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 

Brunett, for plaintiffs and appellants. G. B. Duncan, for defendant. 
Bucnanan, J. Palfrey purchased a tract of land and improvements, at a 
public sale made under a judgment of partition among the heirs of Gassen, 
some of whom were minors, and some of full age. Being called upon by rule 
to comply with the terms of adjudication, he has alleged various nullities in 
the proceedings, most of them anterior to the judgment which ordered the 
sale. As to these, the counsel for appellants contend, that they should not be 
noticed by the court; that a bona side purchaser at a judicial sale, is protected 

by the decree which ordered the sale, and is not bound to look beyond it. 


The cases cited by the learned counsel upon this point, commencing withthe 


leading one of Lalanno’s Heirs v. Moreau, in 13th Louisiana, were all petitory 
actions, brought by persons claiming under those whose title had been divested 
by a judicial sale, against the purchasers at such sale, or their assigns, after 
the sale had been consummated by the payment of the price, and followed by 
a long possession of the thing sold on the part of the purchaser. See 13th La. 
482. 16th La. 440. 3d Rob. 122. 2d Ann. 466. 

The doctrine settled by those decisions, is fully recognized by us. But it is 
not applicable to the present case, which is that of a purchaser at a judicial 
sale, who, before paying the price, or entering into the possession of the thing 
purchased, discovers illegalities in the proceedings which have led to the sale, 
calculated to throw a cloud upon his title. For such a person, there is a locus 
penitentie afforded by the misconduct or negligence of those with whom he 
has contracted, and who are the warrantors of his title. The presumption, 
omnia rite acta fuisse, created by the law for his protection, cannot be invoked 
against him, as an estoppel, although available to throw the burden of proof 
upon him, of the illegalities of which he complains. 

Of the grounds of defence pleaded to this rule, the ninth is as follows: 
“There never has been a legally formed family meeting held in the case for 
the appointment of a tutor or under-tutor to the minors in interest, (or special 
tutor to represent them in the proceedings in partition,) nor hath any such ap- 
pointment ever been legally approved by the court.” 

This ground of defence to the rule, branches, in argument, into three spe- 
cifications, to wit : that the members of the family meeting, convened for the 
purpose of appointing a dative tutor, were not summoned three days before- 
hand, to attend said meeting; that upon the death of the mother and natural 
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tutrix of these minors, the under-tutor became functus officio, and a new ap- Sucommes ‘or 
pointment of under-tutor should have been made at the same time that a da- et i. 
tive tutor was appointed ; and that, as there were several minors interested in 

the petition, there ought to have been a special tutor appointed to defend the 

interest of each minor therein. 

The members nominated by the Judge to compose the family meeting, all 
appeared before the notary public, two days after the order for its convocation, 
and having formally waived citation, as appears by the proces verbal, organized 
the meeting. We do not consider the three days notice as sacramental. The 
sole object of notice was to insure their attendance, and that object being 
attained without the expense of notices, was a benefit to the minors. 

The vacancy of the office of tutor by death or amotion, does not vacate that 
of the under-tutor. On the contrary, it is the duty of the under-tutor in such 
case, on his responsibility, to cause another tutor to be appointed. C. C. 808. 
2d Annual, 942. 

The objection that there should have been a special tutor appointed ad hoc 
for each minor interested in the —— is well taken. Civil Code, Article 
1291. 5 Ann. 208. 

In the present instance, there were two minors interested in the partition, 
both represented by the same tutor—a case falling within the letter of Article 
1291 of the Code; and what rendered the observance of the requirement of 
this article for the appointment of special tutors for each minor more peculiar- 
ly appropriate, (apart from the letter of the law, which is imperative,) was the 
fact, that the tutor of the two minors was himself the husband of one of their 
co-heirs, and as such a party to the suit in partition. It is not here out of 
place to remark, that this tutor purchased, in his own name, at the sale in 
question, six out of the twelve slaves belonging to the succession. 

We are of opinion, that the neglect to appoint tutors ad hoc to each of the 
minors interested in the partition, releases Palfrey from his obligations under 
the adjudication of the 19th October, 1852. 


It is therefore adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 


Ciry ory New Orteans v. Mus. Grane. 


The city of New Orleans bas the right to sue for the tax imposed under the city ordinance aus in 
conformity with the Act of the Legislature, of the 12th of March, 1852. 

The provision of the Constitution of 1845, which forbids the State to subscribe to the stock of any 
corporation, or joint stock company, does not extend to such subscriptions by municipal corpo- 
rations, 

Decision in Police Jury v. McDonogh’s Succession, 8 Ann., affirmed. 

The case of the Police Jury v. McDonogh’s Succession, was elaborately argued and carefully con- 
sidered, and (by Slidell, O. J.) upon the faith of that decision we may reasonably presume that 
manifold contracts have been entered into, and large advances of money made, the railroad enter- 
prises then initiated being of great magnitude. To overthrow the decision of a question of such 
moment would involve a responsibility most grave, and which a court of justice should not assume 
without the most clear and unqualified conviction that its former conclusion was erroneous. A 
Vacillating jurisprudence in a grievous evil. It would be, especially deplorable with regard to 
constitutional questions embracing a wide practical range. 





| Article 121 of the Constitutipn of 1845, which provides that “the State shall not become a subseri- 
ber to the stock of any corporation, or joint stock company,” takes from the Legislature all 
power to authorize a subscription by a municipal corporation to a corporation or joint stock com- 
pany. Buchanan, J., dissenting. 

As the municipal corporation is the creature of the Legislature, so is the Legislature, in its turn, 
nothing but the creature of the will of the people, as expressed by the Constitution. When that 
will has imposed a restriction upon the legislative action in any particular direction, the power to 
legislate in that direction not existing, any attempted delegation to a corporation of a power of 
that nature is a manifest evasion of the Constitution, and an usurpation of the most dangerous 
kind. Buchanan, J., dissenting. 

The Statute of 18th of March, 1852, is general, and applies to every police jury and every munici- 
pal corporation in the State. Now, itis belived, that every foot of ground in Louisiana, is within 
the territorial jurisdiction of some police jury, or some municipal corporation. Therefore, the 
statute has an operation co-extensive with the State, and is, in substance, though not in sem- 
blance, a statute to authorize the whole State to become subscriber to the stock of corporations. 
Buchunon, J., dissenting. 

The violation of Article 121 of the Constitution, would not be less real, although it would not be so 
palpable, had the statute authorized but one subscription by one municipal corporation or police 
jury. The nullity, the radical vice of want of authority in the party authorizing the subscription, 
would have equally existed in the case supposed. Buchanan, J., dissenting. 

That which the Legislature cannot do constitutionally itself, it cannot constitutionally authorize a 
municipal corporation todo. Buchanan, J., dissenting. 

The Act of 15th of March, 1854, authorizes the city of New Orleans to subscribe to the stock of cer- 
tain railroad companies, directly, in lieu of the tax convertible into stock by the tax payer, im- 
posed by the ordinance passed under the provision of the Act of 12th of March, 1852. The Act 
requires the council, under certain conditions, to repeal the ordinance—but contains the following 
proviso: “ Provided the repeal of said ordinance shall not be so construed as to relieve thecity ~ 
from its liability to collect and pay over to said railroad company, that portion of the railroad tax 
imposed under said ordinance, for the year 1858, which has not yet been collected and paid over to 
saidcompany.” By the Court: This proviso immediately follows a peremptory requirement by 
the Legislature, of a repeal of the ordinances of the 13th and 17th of May, 1852. The analysis of 
these ordinances has shown that they imposed taxes on all landed estates, collectable one-sixth 
each year, through six years, 1858, 1854, 1855, 1856, 1857 and 1858. The repeal of the ordinances, 
then, abolished the whole tax—the one-sixth payable in 1858, as well as the five-sixths payable in 
the five subsequent years. The injunction to repeal is entire—reserves no portion of the taxes. 
Under these circumstances, the proviso is simply unmeaning. Buchanan, J., dissenting. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Labatt & Eustis, Jr., and Randell Hunt, for plaintiffs and appellants. 
Graihle, for defendant. 

Oapen, J. The first question pregented in this case is, whether the city can 
maintain an action to recover the tax imposed by its ordinance on the owners 
of real estate, to meet their subscriptions to the stock of the two railroad com- 
panies, known as the New Orleans, Jackson and Great Northern, and thg New 
Orleans, Opelousas and Great Western Railroad Companies. That question 
was not raised in the case of the Police Jury v. John McDonogh’s Succession, 
in which this court affirmed the constitutionality of the Act of the Legislature 
of the 12th of March, 1852, under the authority of which the ordinance provid- 
ing for the subscription by the city to the stock of these companies was passed; 
but we can see no reason to doubt the right of the city, to prosecute the delin- 
quent tax payers under that ordinance. The subscription to the stock of those 
institutions has created a debt which the city is bound to discharge, and the 
means of discharging it has been granted by the law, which authorizes the 
city to levy a tax, for that purpose, on the owners .of real estate within its 
limits. The collection of the tax by resort to legal process is necessarily em- 
braced within the powers conferred, of making the subscription, and of impos- 
ing the tax to meet it. 
~ The second question involved in this appeal, is precisely the one decided by _ 





this court, in the case referred to of the Police Jury v. MeDonogh’s Succession, 
8th Ann., to wit, the constitutionality of the Act of the Legislature authorizing 
the subscription. We had occasion, when the question was then presented, to 
examine the subject fully, and had the aid of all the light which could be 
thrown on it by the able discussions the subject has elicited, both in our own 
and in our sister States, and we came to the conclusion that there was no 
ground on which we could feel ourselves authorized to declare the Act of the 
Legislature unconstitutional. The court below has affirmed the verdict of a 
jury in the present case, which -in opposition to the opinion expressed by this 
court, declares that the Legislature, in passing the act authorizing the sub- 
scriptions, have transcended their powers, and it again becomes our duty, on 
the appeal taken by the city, to pass on the same question between other 
parties. : 

The opinion in the former case was prepared with much care by the mem- 
ber of this court who then acted as its organ, and the conclusion to which the 
court came is, we think, supported by sound reason and high authority. The 
question being one which had undergone judicial investigation in other 
States of the Union, the decisions of the highest courts in those States were 
referred to in support of the opinion then pronounced. Some of the principles 
then settled by this court, are recognized in other decisions of our sister 
States, not then referred to. See cases of Slack, &c. v. Maysviile and Lexing- 
ton Railroad Company, B. Monroe’s Ky. R., vol. 13, p. 1. Justices of Clarke 
Oy. v. The P. W. and K. R. Turnpike Company, 11 do. B. Monroe, 1438. 

On the review of that opinion, we still adhere to its correctness. In that 
case, it was held by us: 

ist. That the restriction imposed by Articles 108 and 109 of the Constitution 
of 1852, upon the aid to be given by the State to corporations for internal im- 
provements, did not limit the aid which the parish and municipal corporations 
of the State might grant for such purposes. 

2d. That the provision in the Act of the Legislature of 1852, referring it to 
the voters on whose property the tax was to be levied, to decide whether the 
ordinances imposing the tax should take effect, did not conflict with the letter 
or the spirit of the Constitution. 

8d. That the burden imposed by that act on the owners of real estate, was 
a tax for local purposes, and that the duly constituted local authorities were 
the proper judges, to determine whether the public good within the limits of 
the local government, warranted the imposition of such tax. 

4th. That the provisions by which the tax payers were constituted stock- 
holders to the extent of the taxes paid by them, did not change the true nature 
of the law, as one imposing a tax for local purposes, and could not be consid- 
ered as a grievance, but rather as a benefit to the tax payers. 

We are satisfied that the principles thus declared, are conformable to reason 
and to the true and correct theory of our State Government. The taxing 
power for local purposes has always been exercised under legislative control by 
the subordinate local governments in the State; and under all the State Con- 
stitutions which have been adopted, the people have acquiesced in this, as one 
of the necessary means of carrying on the government, so that it has been the 
settled and uniform practice for the Legislature to delegate to the municipal 
governments presiding over the affairs of the cities, towns and parishes, 
throughout the State, all that portion of the legislative power which relates to 
taxation for local purposes. The power so delegated to the city of New Or- 
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that power in the case of taxation for railroad purposes, is founded on some — 
distinctive features of the law authorizing the imposition of taxes which have — 
not existed in the prior legislation, and are supposed to conflict with the Con- 
stitution. Those features, distinguishing the present from former laws autho- 
rizing taxation for local purposes, are : 

Ist. That the agency of a private corporation is adopted for the purpose of 
effecting the object for which the taxes are imposed, and that the taxes, when ~ 
collected, are paid over to those corporations who are bound, under their act of 
incorporation, to apply the money so paid, to the construction of the work or 
improvement in aid of which the tax is levied. 

2d. That the ordinance of the municipal government imposing the tax, to be 
thus applied by a private corporation to the projected public improvement, is 
required to be approved by a majority of those on whom tbe tax is to fall, at 
an election to be held for that purpose, before the ordinance shall take effect. 

Whether it has been wise and prudent in the legislative department of the 
government, to make these innovations in the laws heretofore regulating the 
subject of local taxation, it is not our province to decide. Under this new le- 

' gislation, great abuses may spring up. In regard to the application of the 
money which the tax payers are required to contribute for such improvements, 
there may be stronger grounds of dissatisfaction and complaint, than those 
which have been heretofore so common, in relation to the disposition of the 
public funds, often lavishly squandered for useless or improper objects ; and it 
cannot be denied, that the test of a popular election, to ascertain the will of the 
majority of those by whom the tax is to be paid, is uncertain in its nature and 
liable to great corruption and abuse. But these objections furnish no ground 
for the interposition of the judiciary to arrest such a course of legislation, how- 
ever disastrous the consequences with which it may be fraught. The only 
guide set before the judiciary in administering the laws which are made by an 
equal and céordinate department of the government, is the Constitution of the 
State, which both alike are sworn to support. 

We find nothing in these new features, which have been introduced into the 
legislation of the State, that conflicts with either the Constitution of 1845, 
which existed when the statute was enacted, or with the present Constitution 
of 1852. Both Constitutions recognize the power of taxation, without any 
other qualification than that of equality and uniformity, from which it follows 
that the Legislature may delegate the power of taxation for corporate purpo- 
ses, to the municipal governments of all the political subdivisions of the State, 
subject only to that qualification, and as each of these political divisions of 
government are formed on the basis of equal representation, the great princi- 
ple of a republican government, that there shall be no taxation without repre- 
sentation, is fully carried out—the evils which, notwithstanding, still remain, * 
are inseparable from such form of government—and the Constitution has no 
remedy against them. It is, therefore, no ground for our interference, that the 
taxes imposed and collected for the purpose of such improvement, may be 

misapplied or squandered by the private corporations who are selected as the 
‘agents to carry out the purposes of the municipal government in imposing | the 
re ; 
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tax, to the tax payers for their approval, was fully considered in the former 
opinion pronounced by us, on that subject, and there is no principle of the 
Constitution, which is violated by such legislation. The Act of the Legislature 
pessesses the full vigor and effect of a law enacted with all the formalities pre- . 
scribed by the Constitution ; it is a law not mandatary, but premissive in its 
character. It was within the constitutional power of the Legislature, to have 
authorized the local government to levy a tax for any corporate purpose, abso- 
lutely and unconditionally. They thought proper, however, to grant the per- 
mission on two conditions: ist. That the representative local government 
should pass the ordinance. 2d. That a majority of the tax payers should ap- 
prove it. 

It has been long felt as a serious objection to the manner in which the muni- 
cipal local governments are conducted, that those who do not own any real 
estate, and who pay no taxes, have as great a voice in passing laws imposing 
taxes on real estate, as the owners of real estate themselves, on whom alone 
the tax is to fall. No constitutional objection, however, has been supposed to 
exist to this mode of levying taxes, and we can only see in that feature of the 
Act of the Legislature in question, a partial remedy for that evil which is 
founded in correct and just principles, and does not conflict with the letter or 
spirit of the Constitution. 

Our views are fully expressed in the former case, as to the power of the 
municipal government to impose a tax for works of internal improvement not 
wholly within the limits of the local government, or of the State. The ¢er- 
mini of the two roads are within the limits of the city, and the tax is imposed 
for a corporate purpose. To open new channels for the commerce of a city, 
when necessary to sustain it in the competition with other cities for its due 
share of commercial prosperity, falls within the legitimate objects of a govern- 
ment founded to protect its interests and advance its prosperity. If the taxa. 
tion for that purpose, which becomes necessary in the judgment of the repre- 
sentatives of the people who support such government, is equal and uniform, 
no principle of the Constitution is violated, however onerous the taxation may 
be. The constitutionality of the measure is not affected by the great abuses 
which may result from the exercise of such a power, provided the object for 
which it is exercised, relates to the public welfare. 

It remains to notice the special objection to the Act of the Legislature, which 
the Judge of the court below thought was a sufficient ground for declaring it 
to be unconstitutional. 

The Constitution of 1845, which was in force when that Act was passed, 
contained a provision, that the State should not become subscriber to the stock 
of any corporation or joint stock company. It was the opinion of the Judge 
of the court below, that this inhibition extended to the municipal corporations 
of the State. The Article of the Constitution in its tenor, only applies to the 
State in its corporate capacity, and we do not think we would be authorized to 
extend it to the corporations which the Constitution authorizes the Legislature 
to create for political or municipal purposes, unless such inhibition is nécessa- 
rily implied ; and in order that it be necessarily implied, we must be of the 
opinion that the reason for the inhibition in regard to the State becoming sub- 
scriber to the stock of a corporation or joint stock company, applies with pre- 
cisely the same force to the political and municipal corporations which it was 
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suppose the one was intended without the other. We think, on the deat - 
that the framers of the Constitution might well have thought it proper to pre- — 
yent the State from incurring a debt or from employing its means, in taking 
‘stock in such companies, while they were willing that the parishes, towns and 
cities, enjoying a distinct municipal government, supported by local taxation, 
should be left free to act in that respect as might best suit their interests. As 
the Constitution speaks of the State, which is a distinct corporate body, and 
of other corporaté political bodies to be created, and the inhibition is applied 
to the former and not to the latter, it would be the exercise of arbitrary power 
in us thus to extend this Article of the Constitution, by construction,-beyond 
its letter. 

After the most careful examination of the subject in all the various-aspects 
in which it has presented itself to our minds, we conclude there is nothing which 
could authorize us to set aside the deliberately expressed will of the Legisla- 
ture, on the ground that they have transcended their constitutional power. 
While this court, in the discharge of the duty confided to it of deciding in the 
last resort on the constitutionality of legislative acts, may be said to be clothed 
with a power higher than that of either the legislative or executive branches 
of the government, we cannot lose sight of the true nature of that high func- 
tion which it was not intended should be arbitrarily exercised to correct the 
abuses of power by other departments of the government, against which the 
Constitution itself has furnished no security. We should be transcending the 
limits of our own constitutional duty, by declaring null and void an Act of the 
Legislature, except when a case presents itself, in which the clearest convie- 
tion is forced on our minds, that the Legislature have misunderstood the lan- 
guage of the Constitution and violated the letter or spirit of that instrument, 
and as such conviction has not been produced in regard to the law under con- 
sideration, it is our duty to uphold and enforce it. 

The proviso in the Act of the Legislature of 1854, that the repeal of the 
city ordinances shall not have a retroactive effect, so as to relieve the city from 
the liability to collect and pay over to the railroad companies, that portien of 
the tax for the year 1853 not yet collected, we think meets the objection which 
exists in the mind of one of the members of the court, arising out of the pas- 
sage of these acts, subsequent to the judgment rendered in this case. 

The city ordinances, imposing a tax for 1853, have been partially carried 
into effect by the collection of the tax, and those ordinances were only repealed 
as to the taxes imposed for the subsequent years. The railroad companies 
will be bound to furnish certificates of stock, to all the delinquent tax payers, 
when they shall have complied with the law, and paid their taxes for the year 
1858. 

A judgment is asked for five per cent. on , the whole amount of the taxes 
due by the defendant, as commissions of the City Assistant Attorney, directed 
to be paid by the defaulting tax payer, under the Act of the Legislature of 
1853. It was made the duty of the Treasurer, by the Act passed on the 15th 
of April, 1858, to hand over all unpaid bills for taxes to the Assistant Attoruey 
of the city, on the first Monday of May of each year; and it was made the 
duty of the Attorney to put them in suit immediately. The act further pro- * 
vides, that there shall be added to the amount of each bill, thus confided 
to the Attorney, a commission of five per cent. on the amount of the bill, to 





be paid by the defaulting tax payer, and received by the Attorney in full com- 
pensation for his services. By a supplementary Act passed the 30th of April, 
the time of payment of the city taxes for the year 1858, was extended to the 
ist of July, when the bills unpaid were to be handed over to the Attorney. 
There were separate bills made out against the defendant for her railroad taxes, 
and we are of opinion that the tender of payment of the two bills for the other 
taxes before they were confided to the Assistant Attorney for collection, re- 
lieves the defendant from the obligation of paying commissions on them, and 
also from interest. 

It is therefore ordered and adjudged, that the judgment of the court below 
be reversed; and proceeding to give such judgment as in our opinion ought to 
have been given in the court below, it is further ordered, adjudged and de- 
creed, that the plaintiff recover from the defendant, the sum of two thousand 
six hundred and sixty-four doliars sixty-two cents, with eight per cent. 
interest per annum, on the sum of eight hundred and forty-nine dollars and 
seventeen cents, from the 1st of July, 1858, and five per cent. commissions on 
the same amount, to,wit, the sum of forty-two dollars forty-five cents, as com- ° 
missions to be paid to the Assistant Attorney of the city, and that the defen- 
dant and appellee pay the costs in both courts. 


Stet, C. J. Some time since, we had occasion to consider the question 
of the constitutionality of the Act of 12th of March, 1852, entitled an Act pro- 
viding for the subscription by the parishes and municipal corporations of the 
State, to the stock of corporations undertaking works of internal improvement, 
and for the payment and disposal of stock so subscribed. The subject was 
deemed of so much public importance, and so large a mass of the community 
was interested in the question, that the court invited argument from the pro- 
fession generally, and without reference to a retainer in the particular case. 
The cause was ably argued, and. after careful deliberation, resulted in an unan- 
imous decision in favor of the ¢onstitutionality of the statute. Upon the 
faith of that decision we may reasonably presume that manifold contracts have 
been entered into and large advances of money made, the railroad enterprises 
then initiated, being of great magnitude. To overthrow the decision of a ques- 
tion of such moment would involve a responsibility most grave, and which a 
court of justice should not assume without the most clear and unqualified con- 
viction, that its former conclusion was erroneous. A vaccillating jdrisprudence 
is a grievous evil. It would be especially deplorable with regard to constitu- 
tional questions, embracing a wide practical range. Misera est servitus ubi 
jus est vagum aut incertum. So far from being satisfied that the former deci- 
sions was manifestly erroneous, a review of the subject leaves my opinion un- 
changed, and I am only induced to say anything now on the question, by 
deference to the views of one of my brethren. 

Mr. Justice Buchanan considers the unconstitutionality of the statute dedu- 
cible from the Article 121 of the Constitution of 1845, which Constitution was 
in force when the statute of March, 1852, was enacted, and which article de- 
clares that the State shall not become a subscriber to the stock of any corpo- 
ration or joint stock company. My recollection is distinct, and I think the 
recollection of some of my brethren must be concurrent, that in our consulta- 
tion before the preparation of the opinion in the case referred to, the spirit and 
effect of this article was considered, and our unanimous opinion was that the 
inhibition of the State did not imply a restraint of the legislative power to de- 
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dant, that the Article 109 of the Constitution of 1852, limited the power of 
the Legislature, i. ¢. of the State, toa subscription within certain amounts for 
the stock of internal improvement companies; and it was said this restriction 
would be evaded by permitting the Legislature to confer on municipal corpo- 
rations the power to tax the people for an unlimited amount. In answering 
this argument, the court observed: “It is true the Statute of 1852, imposes no 
limit of amount upon the subscription of municipal corporations; while the 
subsequently adopted Constitution of 1852, does limit the grant of State aid. 
But it is clear this difference involves no constitutional repugnancy ; and on 
the score of policy and prudence, there was a reason for limiting the power of 
the Legislature, who were to impose a burden upon the entire population, for 
purposes which might result in unequal advantages to portions of its inhabi- 
» tants; while in the matter of local taxation, there was a safeguard in a greater 
identy of interests, and in the control of the vote of the tax payer.’ 

This reasoning affords an equally conclusive answer to the argume.x< deduc- 


ed from the prohibition contained in the Article 121 of the Constitution of — 


1845. The two articles differ only in degree. The one prohibits any subscrip- 
tion at all to the stock of any corporation; the other prohibits subscription 
beyond a certain amount and a certain class of corporations. Both restrictions 
were dictated by the same consideration—the fear that the public treasury, 


which is supplied by the contributions of the proprietors of every section, 


might be unjustly used for purposes resulting in advantages to particular sec- 
tions not equally shared by others; while in the matter of municipal taxa- 
tion, operating only on small sections of the State, there was a safeguard in 
a greater identity of interest. 

Upon the question of the legality of the tax as affected by the omission to 
furnish lists duly certified, I concur in the conclusion of Mr. Justice Ogden. 

Upon the question of the repeal of the ordinance, supposing the question 
were properly before us, I have to say but a few words. I am not prepared to 
say that a person paying the tax, would be without right to receive stock. I 
think the conclusion of Mr. Justice Ogden, on that point, is correct. 

If the repeal of the ordinance in anywise impairs any vested right of the 
tax payers, it is sufficient to say that such subsequent legislation, so far as it 
would tend to impair such vested right, would be constitutionally inoperative. 

My only reason for alluding at all to points not presented by the record is, 
that they are noticed in the opinion of Mr. Justice Buchanan. I must not be 
considered, however, as recognizing the doctrine that this court can take judi- 
cial notice of municipal legislation. I think municipal ordinances should be 
pleaded and proved. 

Bocuanan, J., dissenting. The question presented by the pleadings in this 
case, is the constitutionality of the Act of the Legislature, approved 12th of 
March, 1852, entitled “‘an Act providing for subscription by the parishes and 
municipal corporationc of this State to the stock of corporations undertaking 
works of internal improvement, and for the payment and disposal of stock so 
subscribed.” 
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vor of the constitutionality of the law in question. The great mass of autho- 
rity which was brought to bear upon the subject, in decisions of the supreme 
tribunals of our sister States, collected in the very elaborate and learned . 
opinion of the Chief Justice delivered in that case, induced my concurrence in 
the conclusions of that opinion. But I rejoice at the opportunity now afforded, - 
of reconsidering the question, because much reflection on the subject has con- 
vinced me, that a contrary conclusion to that in the McDonogh case, necessarily 
follows from a provision of our own State Constitution, which of course could 
not have been considered in any of the decisions of the courts of other States. 

I allude to Article 121 of the Constitution of 1845, the Constitution in 
force on the 12th of March, 1852. That Article is expressed in the following 
words: “The State shall not become subscriber to the stock of any corpora- 
tion or joint stock company.” I take this to be clearly a limitation or restric- 
tion of the legislative power; for a subscription by the State to stock, were it 
allowed, could only be made by a statute or Act of the Legislature. When, 
therefore, the Constitution said, “‘ the State shall not become subscriber to the 
stock of any corporation or joint stock company,” it was tantamount to saying, 
“the Legislature shall not pass any law authorizing a subscription by the State 
to the stock,” &c. 

As long as the Constitution of 1845 remained in force, the Article 121 of 
that instrument opposed an insuperable bar to any legislative enactment hav- 
ing for its object a subscription to stock. That which the Legislature was 
powerless to do itself, it has nevertheless authorized every police jury and 
every municipal corporation in the State to do, by this Statute of the 12th of 
March, 1852. And this authorization so given is, by its terms, unlimited—a 
general power of subscription to be exercised every where and at all times. 

In considering the operation of this law, in relation to the Article 121 of the 
Constitution, we must first take into view the nature of a corporation. Itisa 
fictitious person, the creature of the law, deriving all its vitality from the law, 
and possessing no attributes or functions but those expressed in the law. 

As regards municipal corporations, they are of the class denominated in the 
Civil Code political, which are defined (Art. 420) to be such “as have princi- 
pally for their object, the administration of a portion of the State, and to which 
a part of the powers of government is delegated to that effect.” 

The municipal corporations of the State of Louisiana could have had, then, 
no power to subscribe for the stock of any other corporation or joint stock 
company, unless such power was given them by law. And this brings us to 
the inquiry—could the Legislature confer upon the municipal corporations a 
power which it did not itself possess? In matters of contract, and matters of 
inheritance, the maxim is, “ nemo ad alium plus juris transferre potest, quam 
ipse habeat.” This rule seems to result from the necessity of things. No one 
can give more than he has. And if its soundness be admitted in the relations 
of men with each other, there seems a more peculiar propriety in its applica- 
tion to the operations of a constitutional government. As the municipal cor- 
poration is the creature of the Legislature, so is the Legislature, in its turn, 
nothing but the creature of the will of the people, as expressed in the Consti- 
tution. When that will has imposed a restriction upon the legislative action in 
any particular direction, the power to legislate in that direction not existing, 
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fest evasion of the Constitution, and an usurpation of the most dangerous — 
kind. The Constitution of the United States prohibits any State from passing ~ 
a law impairing the obligation of a contract. Will any person pretend that — 
the Legislature of Louisiana could authorize the corporation of New Orleans 
to pass an ordinance to annul and avoid one of its contracts? Yet this would 
be a legislative enactment of the same kind with that of the 12th of March, 
1852. It will be objected, perhaps, that the Act of March 12th, 1852, does not — 
authorize a subscription to stock in the name of the State. To this I answer, — 
first, that the statute is general—applying to every police jury, and every mu- 
nicipal corporation in the State. Now, it is believed that every foot of ground 
in Louisiana, is within the territorial jurisdiction of some police jury, or some 
municipal corporation. Therefore, the statute has an operation coextensive 
with the State, and is in substance, though not in semblance, a statute to 
authorize the whole State to become subscriber to the stock of corporations, 
And, secondly, the violation of the Article 121 would not be less real, although 
it would not be so palpable, had the statute authorized but one subscription by 
one municipal corporation or police jury. The nullity, the radical vice, of want 
of authority in the party authorizing the subscription, would have equally 
existed in the case supposed. 

I conclude that the Statute of the 12th of March, 1852, is void for unconsti- 
tutionality. I base my opinion upon the doctrine, that what a Legislature 
cannot constitutionally do itself, it cannot constitutionally authorize a munici- 
pal corporation of the State, its creature, to do. And this doctrine is not at 
variance with any authority quoted in the decision of the case of the Police 
Jury v. McDonogh’s Executors. It is not at variance with that decision itself, 
properly considered ; for, singularly enough, the Article 121 of the Constitu- 
tion of 1845, was not adverted to, either in the argument or in the decision of 
that case. The argument turned, indeed, in part upon the Article 108 of the 
Constitution of 1852, which is a modification of the 121st Article of that _ 
of 1845. But this argument was met, in the decision pronounced, by the very 
obvious response, that the Constitution of 1852 was not in force, when the Act 
was passed. 

I now pass to the consideration of another matter, which, in my opinion, has 
taken away the right of action in this case, so far as the railroad taxes are con- 
cerned. 

Two Acts of the Legislature were approved on the 15th of March, 1854, 
entitled respectively, ‘‘an Act providing for the subscription by the city of 
New Orleans to the stock of the New Orleans, Opelousas and Great Western 
Railroad Company”; and “an Act for the subscription by the city of New 
Orleans, to the stock of the New Orleans, Jackson, and Great Northern Rail- 
road Company.” 

The date of the passage of these acts, which was subsequent to the judg- 
ment of the District Court rendered in this cause, sufficiently accounts for their 
not being noticed in the pleadings nor in the reasons for judgment. But if 
they shall appear, upon examination, to have materially modified the rights of 
the parties litigant, we have the authority of Judge Martin for saying, that we 
are bound to notice a change in the law made since the rendition of the judg- 
ment in the court below. Atchafalaya Bank v. Dawson, 13 La. 510, 511. 

The two statutes in question are in all respects literal copies of each other, 
with the exceptions which will be hereafter noticed. They authorize the eom- 
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lousas railroad, for one million and a half of dollars, and to the stock of the 
Jackson railroad, for two millions of dollars. They prescribe the clauses of 
the ordinances to be passed by the city council, for the subscriptions thus au- 
thorized. Those clauses are: 

1st. A statement of the number and amount of the shares subscribed. 

2d. The subscription to be made by the Mayor, and paid in city bonds, hav- 
ing twenty years to run, and bearing interest. 

3d. A special tax on real estate and slaves, to be levied annually, for the 
payment of interest on the city bonds, &c. 

4th. The bonds to be issued as called for by the railroad companies. 

5th. The ordinances of the city council, approved May 13th and May 17th, 
1852, providing for the subscription by the city, to the stock of the Jackson 
and Opelousas Railroads, (the ordinances under which the present suit is 
brought,) to be repealed—“ provided,” says each statute, “the repeal of said 
ordinance shall not be so construed as to relieve the city from the obligation to 
collect and pay over to said railroad company, that portion of the railroad tax 
imposed under said ordinance for the year 1858, which has not yet been col- 
lected and paid over to said company.” 

Subsequent sections in each statute provide, that the railroad companies 


. shall receive, at par, the city bonds issued for the subscription to their stock ; 


that the board of directors of each railroad company shall notify, in writing, 
to the Mayor, their acceptance of the city ordinance prescribed by the act; 
that upon such acceptance, the ordinance shall be submitted to the voters of the 
city, who have the right, under existing laws of voting at city elections, for 
approval and ratification, at an election to be held for that purpose, and shall 
only take effect after such approval by a majority of such voters; that bonds 
issued by the railroad companies, and secured by a pledge of the railroad tax 
for 1854, 1855, 1856, 1857, and 1858, levied under the ordinances (repealed) of 
13th and 17th of May, 1852, shall be canceled by the company which issued 
the same, before the said company shall receive from the city any of the bonds 
authorized to be delivered for subscription to the stock of said company, by 
virtue of this act, &c.; and, lastly, that the city council shall elect annually, 
three directors in each of the railroad companies mentioned in the acts. 

I assume as facts of public notoriety, that the city council of New Orleans 
have passed the ordinances required by the Acts of 15th of March, 1854, above 
mentioned ; that said ordinances have been accepted by the Jackson and Ope- 
lousas Railroad Companies, for whose use and benefit the present suit is pro- 
secuted in this court; that an election has been held, at which the said ordi- 
nances have been approved by a majority of the voters; and that the Mayor 
has subscribed in the name of the city for stock, and city bonds have been 
issued, for the amount of such subscription, according to those statutes and 
ordinances. 

It is apparent, from a review of the legislation, that the subscriptions to rail- 
road stock authorized by the two Acts of 1854, were intended to take the 
place of the subscriptions to the stock of the same companies, made by the 
city ordinances of the 13th and 17th of May, 1852. This fact clearly results 
from the obligation imposed by the Legislature upon the city corporation, of 
repealing the ordinances of 1852, simultaneously, and in the same ordinance, 
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the railroad companies, of the ordinance repealing the previous subscription, 
as a condition precedent to the validity of the subsequent subscription. 

The city subscription of 1852, to the stock of the two railroads having, 
then, been superceded by subscriptions to a like amount in 1854, which last 
subscription is either paid or payable in city bonds, what is the position of the 
property holders, upon whom was assessed the payment of the first subscrip- 
tion? This question does not concern those who have paid their railroad tax 
of 1853. Probably they have got certificates from the railroad companies, as 
provided by the Act of 12th of March, 1852; section 4, for the amount of the 
tax by them paid, are satisfied with those certificates, and not inclined to insist 
upon their original right to acquire more certificates of railroad stock, by pay- 
ing more annual installments of railroad tax. At all events, they are not be- 
fore us. But the present defendant, who has never paid the tax, or any por- 
tion of the tax assessed to her under the ordinances of 1852—before condem- 
ning her to pay this claim, even-handed justice requires that we should exa- 
mine whether her position has not been changed to her disadvantage, since 
this tax was levied, by the State and municipal legislation which we have been 
reviewing ; and should such appear to be the case, I maintain that upon legal 
principle, she is released from her obligation to pay. 

The defendant being a woman, did not vote at all upon the question of ap- 
proving and ratifying the ordinances of May, 1852. Conceding, however, that 
she was bound by the vote of the majority of the holders of landed estate 
who did vote, the Act of 1852, and the city ordinances passed under it, in im- 
posing an obligation upon her, conferred, at the same time, a valuable right— 
whatever she was to have paid, was so to be paid for her own individual bene- 
fit. The subscription was in name a subscription by the city of New Orleans— 
but, in reality, a subscription by the owners of landed estate in New Orleans; 
and the payment of the tax was a payment. of that subscription, entitling the 
payer to a certificate of stock of like amount, transferable by delivery. 

Such was the defendant’s original position. But should payment now be 
enforced from her, she would pay without receiving any certificate—any equi- 
valent. And why? Because the ordinances of 1852 have been repealed, 
which ordinances were her only title to such equivalent. It would be in vain 
to say, that the right to the certificate is expressed in the Act of the Legisla- 
ture of the 12th of March, 1852. That act applied ‘in terms to no particular 
case of subscription. It authorized, generally, subscriptions by police juries 
and municipal corporations. _The corporation of New Orleans availed itself of 
that authorization, and passed the ordinances of the 13th and 17th of May, 
1852—ordinances expressly referred to as the source of defendant’s obligation 
upon the face of the bills, which supply the place of a petition in this record, 
The ordinances are repealed—not merely with the consent, but by the com- 
mand of the Legislature—and the city has issued its bonds for the whole 
amount of its subscription, which bonds the railroads are obliged to take at 
par. Of course, those companies cannot give their certificates to individuals 
for stock for which the city has paid. Still less can they give them for stock 
which, by the repeal of the law creating it, has ceased to have any legal ex- 
istence. 





_ It has been repeatedly held by the Supreme Court, that if judgment be cor- 
rectly given under a law which is repealed pending the appeal, the judgment 
must be reversed. 12 La. 547. 13 La. 497. 17 La. 478. 

It is clear to my mind, that the defendant is released from the obligation of 
paying the railroad tax of 1853, by the repeal of the ordinance which imposed 
it, and by the substitution of a subscription in which she can claim no share, 
in the place of one in which she would have been entitled to a share propor- 
tionate to her payments, _ 

This proposition would seem indeed unsusceptible of controversy, were it 
not for the proviso in the 5th paragraph of the 2d section of the Acts of 15th 
March, 1854, declaring that ‘the repeal of the said ordinances, (those of 13th 
and 17th of May, 1852,) shall not be so construed as to relieve the city from 
the liability to collect and pay over to said railroad companies, that portion of 
the railroad tax imposed under said ordinances for the year eighteen hundred 
and fifty-three, which has not yet been collected and paid over to said com- 
pany.” 

This proviso immediately follows a peremptory requirement by the Legisla- 
ture, of a repeal of the ordinances of the 13th and 17th of May, 1852. The 
analysis already made of those ordinances, has shown that they imposed taxes 
on all landed estate, in the one case, to the amount of two per cent., and in 
the other, to the amount of three per cent., collectable one-sixth each year, 
through six successive years—1853, 1854, 1855, 1856, 1857 and 1858. The 
repeal of the ordinances, then, abolished the whole tax—the one sixth payable 
in 1853, as well as the five-sixths payable in the five subsequent years. The 
injunction to repeal is entire—reserves no portion of the ordinances—no por- 
tion of the taxes. Under these circumstances, the proviso above quoted is 


simply unmeaning. What liability could there be on the part of the city to do 
a legal impossibility—to collect a tax which had been repealed? This proviso 
may be viewed as an instance of that careless legislation which too often dis- 
figures the statute book. 

1 am of opinion that the judgment of the District Court should be affirmed, 


Crry or New Orueans v. Mrs. J. C. ve Str. Romes. 


That part of the 8d section of the Act of 1852, (an het providing for the subscription by parishes 
and municipal corporations of the State to the stock of corporations undertaking works of internal 
improvement,) which requires that the police jury or municipal corporation shall cause to be fur- 
nished to the commissioners of election a properly certified list of the authorized voters, is direc- 
tory only, anda failure to furnish said list, cannot be regarded as a condition precedent to the 
validity of the subscription. 

Where a formality is not absolutely necessary for the observance of justice, but is intended to faci- 
litate its observance, its omission, unless there is an annulling clause in the law, will not annul 
the act. 

A statute is to be donsidered as imperative in every particular which is essential to the thing requir- 
ed to be done, and merely directory as to those which are immaterial. Buchanan, J., dissenting. 

The legislative injunction contained in the 8d section of the Act of 1852, to furnish to the commis- 
sioners of election a certified list of voters who were landed proprietors, was imperative, and the 
furnishing of such list a condition precedent to the holding of a valid election under the statute, 


in default of which the ordinances subscribing to stock remained without effect. Buchanan, J., 
dissenting. 
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It is @ general rule of the contract of mandate, that the principal is only bound to execute the en- _ 

"gagements of his agents, conformably to the power which has been conferred. C. 0.2200. Bu- 

~ chanan, J., dissenting. ‘ 4 

A mandatary, under a special power, must confine himself strictly within the limits assigned to him, 
and those dealing with him must, at their peril, see that he does not exceed his authority—but 
they need not, in search of his powers and their limitations, ]ook beyond the instrumentof man- 
Gate. Buchanan, J., dissenting. 

If the clause of the Act of. 1852, under consideration, was not a condition precedent, the omission of 
which imported a nullity of the ordinances by the terms of the statute itself, it was, at least, a 
condition subsequent, essential to the validity of the election held under the ordinances. Bucha- 

nan, J., dissenting. 


_ 4 PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Labatt & Eustis, Jr., and Randell Hunt, for plaintiff and appellant : 


In R. v. Woodstaniton, 1 Bott., 610, (cited in Dwarris on St., 714,) the dis- 
tinction, between directory and compulsory statutes was applied to st. 48, El, 
¢. 2, 8.5, which enacted that male apprentices should be bound out by the 
parish till the age of 24; yet a binding till 21 was held to confer a settlement— 
for the statute is only directory in this respect. 

In 2. v. Lonsdale, 1 Burr., 447, Lord Mansfield says, there is a known dis- 
tinction between circumstances which are of the essence of the thing required 
to be done by an act of Parliament, and causes merely directory. 

In Bank of the Northern Liberties v. Cresson, 12 Serg. & Rawle, 814, the 
court recognize this distinction, and say: Under our land laws, the act of as- 
sembly directs the surveyor to run and mark the lines on the ground, and fur- 
ther enacts, that all surveys made before the warrant authorizing it comes to 
his hands, shall be accounted clandestine, and shall be void and of no effect. 
The first injunction is directory, the latter provision is imperative and peremp- 


ma Bank of the United States v. Dandridge, 12 Wheat. 81, there are man 
cases where an act is prescribed by law to be done, and record made the 
and nevertheless, if left unrecorded, the act is valid. By the English Marriage 
Acts, registers of marriages are required to be kept in public books in every 
parish, and signed by the parties and the minister, and attested by two wit- 
nesses. Yet it has been decided that such an entry is not necessary to the 
validity of the marriage, and that an erroneous entry will not vitiate it. Ifa 
regulation be merely directory, then any deviation from it, though it may sub- 
ject the officers to responsibility, &c., cannot be taken advantage of by third 
persons. 

In Dwarris on St., 716, the same doctrine is cited. 

19 Wendell, page 135, Mohawk and Hudson Railroad Company. 

19 Wendell, page 630, Chenung County [Insurance Company. 

Larue & Whitaker, for defendant : 

This suit is brought to recover from defendant a sum of money for the bene- 
fit of the New Orleans, Opelousas and Great Western Railroad Company, and 
the New Orleans, Jackson and Great Northern Railroad Company. The 
plaintiffs claim that itis a legitimate tax which the defendant is bound to pay— 
and it is either a tax, a forced expropriation of private property for the bene- 
fit of two private corporations, or a forced subscription to the stock of said 
corporations—at all events, it is taking the property of the individual for pub- 
lic or private uses. Whichsoever of these it may be, there can be no doubt 
that the law, if any, unler which the claim is made, should, on the part of the 
plaintiffs, have been strictly complied with before any judgment could be ren- 
dered in their favor. Hiriart v. Morgan, 5 L. R. 45. inchester v. Cain, 1 
R.R., 424. Morris v. Croker, 4 L. R. 150. 

The last quoted case was one in which the validity of a title ander a sale 
for taxes was involved, and the court remarks: “ It was a sale for taxes, andin 
such sales, according to the principles of jurisprudence established by several 
decisions of the Supreme Court of the United States, and which ‘prevail 

lly in the several States of the Union, the purchasers are bound in order te 
Bive force and validity to their titles, to show that all the formalities req 
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- ‘of this kind, have been fally-and faithfall itt 

Taco piiaciberwetcanides to be founded in justice and sound policy. Sa- 
crifices of property of great value are frequently made in consequence of slight 
inattention of owners or their agents, by officers of the government in the col- 
lection of taxes, and avarice and immoral cupidity often lead purchasers to 
avail themselves of advantages acquired under legal pretexts, contrary to the 
moral pt which requires men, to act towards their neighbors as they 
would think just towards themselves under similar circumstances.” 

If this principle be true of sales for taxes, it is equally true of the act of tax- 
ation itself; for it would matter but little how a sale took place, or the judg- 
ment upon which it is founded were obtained, if the original exercise of the 
taxing power was in violation of right and law. The Constitution of the State 
directs how taxes shall be imposed by the general assembly—the charter of 
New Orleans is equally explicit in relation to taxation in the corporation. If 
one or the other should pass an act or an ordinance imposing taxation violatin 
the organic law or the city charter, could the court give any effect to suc 
acts? Is this railroad tax, as it is called, different from any other, in such 
matter as takes it out of the general and just rule ? 

The tax, or whatever it may be, is claimed under an Act approved March 
12th, 1852, allowing police juries and municipal corporations, &c., to subscribe 
to the stock of corporations for internal improvements. But the 3d section of 
that act declares, ‘‘ that no ordinance passed under the provisions of this act 
shall be valid or take effect, until it shall have been approved and ratified by a 
majority of the voters on whose property the tax is proposed to be levied, at an 
election to be held specially for that purpose, by order of the police jury or 
municipal corporation passing the ordinance ; and the said police jury or mu- 
nicipal corporation shall prescribe the manner of holding such election, and 
shall cause to be furnished to the commissioners of the same, a properly certi- 
fied list of the voters,” &c. 

This section should be so construed, “ that no clause, sentence, or word in 
it, be superfluous, void or insignificant.” Reynolds vy. Baldwin, 1 An. 166. 

And being so considered, what does it require? 

1st. That the ordinance should be approved and ratified by a majority of 
the voters upon whose property the tax was proposed to be laid—that is, a 
majority of the owners of real estate in the city of New Orleans, otherwise 
entitled to vote. 

2d. That such voters, so qualified, shall be designated to the commissioners 
by properly certified lists of their names. 

The defendant contends that neither the one nor the other of these prere- 
quisites, without which the ordinance is null, and of no effect, has been com- 
plied with. 

It appears to the counsel for the defendant, that these certified lists which 
the law requires, were not an unmeaning and insignificant form. That they 
were intended for something more than to employ a certain number of agents 
in their preparation ; that, indeed, they were meant to be a guide to the com- 
missioners in the reception of votes; that they should have been carefully 
prepared by the proper assessors of the city, by an enumeration of the voters, 
and by ascertaining which of such voters were owners of real estate, and 
press y certified according to law, and that when so prepared, they should 

ave been used as any other registry of voters, by the commissioners of the 
election, » lt might. be well assumed, that the course above indicated, is the 
only way.in which it could be determined who were properly voters under the 
law, but whatever opinion may be entertained on that point, it is apparent that 
this certified list of voters owning real estate, was the sole security which the 
property holders of New Urleans had against perjury, fraud, and what many 
of them deemed oppression. It was the sole means by which they could as- 
certain the right of persons to vote away their property for the benefit of cor- 
porations, thes existence, objects and management of which, they might not 
approve. ‘The law designated no other. It is therefore respectfully urged that 
the list as required by law, should have been made and furnished to tne com- 
missioners of the election, and that they should have acted upon it, and that 
its not having been done, vitiates the whole proceeding. It is true that the 
preparation of such a list would have required some time and labor, and the 
railroad ordinance might not have passed with railroad speed, if ‘passed at all, 
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gen J. (Srorrorp, J., not taking part in the case.) The 3d section of — 
the Act of the Legislature of 1852, providing for the subscription by the 
' parishes and municipal corporations of the State to the stock of corporations 
undertaking works of internal improvements, is in the following words: 

“ That no ordinance passed under the provisions of this act, shall be valid or 
take effect, until it shall have been approved and ratified by a majority of the 
voters, on whose property the tax is proposed to be levied, at an election to be 
held specially for that purpose, by order of the police jury or municipal cor- 
poration passing the ordinance; and said police jury or municipal corpora- 
tion shall prescribe the manner of holding such election, and shall cause to be 
furnished to the commissioners of the same, a properly certified list of the au- 
thorized voters; and such election shall be preceded by a notice of thirty days, 
published in one or more newspapers in the parish or municipal corporation 
where such election shall be held. Provided, however, that if such ordinance 
shall be rejected by the majority of the voters, it shall be lawful, at any sub- 
sequent period, again to take the sense of the voters, in the same manner as 
at the first election, and at intervals of not less than six months.” 

The defendant being sued for the tax levied on her property, to meet install- 
ments due by the city on their subscription to the stock of the New Orleans, 
Jackson and Great Northern Railroad Company, and of the New Orleans, 
Opelousas and Great Western Railroad Company, in conformity with an ordi- 
nance of the common council, resists the payment on several grounds, as set 
forth in an original and supplemental answer. There are three grounds taken 
in the answer first filed, to wit: 

Ist. “She denies that the city has ever subscribed to the stock of the rail- 
road companies aforesaid. 

2d. “That if it has so subscribed, she denies that it has any authority of 
law to do so, and that all its acts, in relation to said pretended subscription if 
made, are null and void. 

8d. “ That if it has made any such subscription, that she is neither in law 
nor in equity liable to pay any portion thereof.” 

The defence, so far, extends only to a denial that there was any subscrip- 
tion to stock by the city, and of the existence of any law and of any ordinance 
of the council, authorizing such subscription. The subscriptions to the stock 
of both companies, by two separate ordinances, and the acceptance of those 
subscriptions by the companies, are shown by the evidence, and the real de- 
fence relied on, by the council, is that contained in the supplemental answer, 
and is expressed in the following words: “That under the city’s subscription 
alleged, if any such exist, she (the defendant) cannot in any manner or 
form, be held liable to the said city of New Orleans, inasmuch as it does not 
appear that said municipal corporation ‘ caused to be furnished to the commis- 
sioners of the election, to be held under the provisions of the Act of the Le- 
gislature, approved March 12th, 1852, a properly certified list of the autho- 
rized voters,’ as said corporation was bound to do, in order to the validity of 
the ordinances referred to in plaintiffs’ suit; or, in fact, that said corporation 
furnished any list whatever to said commissioners, that satisfied the provisions 
of said law, but that, on the contrary, many hundreds of persons voted at the 
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said election, who.were not the owners of real estate, who were not on the as- 
sessment rolls as such, and who were not on any list, however defective, which 
may have been furnished to the commissioners by said corporation, and that 
the whole election is therefore null and void.” _ 

As it is not alleged in this answer, and is not shown by the evidence that a 
sufficient number of illegal votes were received to affect the result of the elec- 
tion, the defence may be considered as resting on the alleged failure of the 
municipal corporation to cause to be furnished to the commissioners of the 
election, a properly certified list of the voters, which it is contended was a 
prerequisite by the Act of the Legislature to the validity of the ordinance, and 
the election to be held under it. 

It is our duty to ascertain the intention of the Legislature, and to give effect 
to it; if it was their intention, according to a fair and liberal construction 
which we are bound to give to an act passed by them, with a view to the ac- 
complishment of great public good, by the promotion of internal improve- 
ments, that the furnishing a properly certified list of the authorized voters to 
the commissioners, should be a condition precedent to the validity of the elec- 
tion, and such list was not furnished, then it would be our duty to pronounce 
the election null and void. If, on the other hand, that clause in the act, ac- 
cording to such construction, ought to be viewed as merely directory, we 
should be usurping the power of the Legislature by declaring a consequence 
to follow from the omission to comply with their direction, which they did not 
think proper to declare themselves; and which, if sich had been their inten- 
tion, it was their duty to have expressly declared, unless from the nature of 
such preceptory clause in the law, such intention was sufficiently manifest 
without being declared. The intention of the Legislature is expressed in this 
section of the act, that the ordinance shall not be valid, until it shall have 
been approved by a majority of the voters on whose property the tax is to be 
levied, at an election to be held for that special purpose, by order of the cor- 
poration ; that part of the law is prohibitory—the corporation are prohibited 
from enforcing the ordinance for the collection of the tax, until they had caused 
the same to be approved by a majority of the authorized voters, at an election 
to be ordered by them—it is a prohibition made in the interest of the tax pay- 
ers—and if it could be shown that at the election so held, unauthorized votes 
had been received to a sufficient number to have affected the result, the elec- 
tion, which resulted in favor of the tax, would be declared null, and a prere- 
quisite of the law not having been complied with, the ordinance would not 
take effect. 

Is the intention expressed in the same manner, or can such intention be rea- 
sonably inferred, that a failure to comply with the formality prescribed in the 
subsequent part of the section, of furnishing to the commissioners a certified 
list of the voters, should prevent the ordinance from taking effect, although ap- 
proved and ratified by a majority of the votes cast at the election. The inten- 
tion is not expressed by the Legislature, and from the nature of that part of 
the law which appears to us to be directory, such intention cannot be inferred 
on legal principles, applicable to the interpretation of statutes. The rule is, 
that when.a formality is not absolutely necessary for the observance of justice, 
but is introduced to facilitate its observance, its omission, unless there is an 
annulling clause in the law, will not annul the act. Touillier, vol. —. 

The object of the Legislature was to facilitate the observance by the com- 
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have been many persons legally entitled to vote as owners of property, on 
whom the tax was to be levied, and whose names were not on the last assess- 
ment roll, which was the only official document from which any list could be 
made. A literal compliance with the law in that respect, was impracticable, 
The evidence shows that copies of lists of voters from the last assessment roll 
were furnished, and if this part of the law, which we consider as separate from 
that which contains a condition precedent, was not literally complied. with, 
either because it was impracticable, or because the proper authorities neglect- 
edtheir duty. Considering it tobe merely directory, we cannot construe that 
provision into a condition precedent. See case of Whitney v. Emmet, 1 Bald- 
win’s C. C. R. 316. 

It is therefore ordered and adjudged, that the judgment of the court below 
be reversed ; and that there be judgment in favor of the plaintiffs for the sum of 
four hundred and fifty-five dollars, with eight per cent. per annum interest there- 
on, from the 1st of July, 1853, until paid; and also five per cent. commissions, to 
wit, the sum of twenty-two dollars and seventy-five cents, to be paid to the Assis- 
tant Attorney of the city, and that the defendant pay the costs in both courts. 


Bucuanay, J., dissenting. The Act of 12th of March, 1852, section 3d, page 
128, declares, that “no ordinance, passed under the provisions of this act, shall 
be valid or take effect, until it shall have been approved and ratified by a majori- 
ty of the voters on whose property the tax is proposed to be levied, at an elec- 
tion to Le held specially for that purpose, by order of the police jury, or mu- 
nicipal corporation passing the ordinance; and said police jury or municipal 
corporation shall prescribe the manner of holding such election, and shall 
cause to be furnished to the commissioners of the same, a properly certified 
list of the authorized voters, and such election snall be preceded by a notice of 
thirty days, published in one or more newspapers in the parish or municipal 
corporation where such election shall be held.” 

The defendant being sued for the amount of two tax bills, assessed upon the 
landed estate in New Orleans, to meet the first installment of the city’s sub- 
scription to the stock of the Upelousas and Jackson Railroad Companies, which 
subscription was made by ordinances of the 13th and 17th of May, 1852, 
pleads, among other defences, that the said subscriptions are not binding upon 
her, the ordinances in question not being valid, by reason of the city council 
or municipal corporation not, having caused to be furnished to the commission- 
ers of the election specially held to ratify said ordinances, a properly certified 
list of the voters authorized to vote at said election, as required by the 8d 
section of the Act of 12th of March, 1852, quoted above. 

The plaintiff attempted to prove, that properly certified lists of the autho- 
rized voters had been furnished, but, as I think, has failed in so doing. There 
were, indeed, lists furnished to the different polls; but the City Treasurer, Mr, 
Garland, informs us what these lists were. He says, in substance, that he 
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prepared a manuscript list of the landed proprietors under the ordinance of 4 
the council; that he took the names from the assessment roll of 1551, which 


was the last made at the time of the election, the assessment roll of 1852 being 


not then completed ; that from the manuscript list so made by him, the city 
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dection at each poll. The original manuscript list, which witness preserved 
and which was produced on the trial, was not certified. Does not remember 
whether the printed copies were certified or not. 

It is very clear that this witness does not prove that the lists furnished the 
commissioners, were certified to be correct. 

As to Mr. Grossman, the Mayor, who was also examined on this point, al- 
though he commenced by saying that properly certified lists of the voters were 
furnished to each poll, yet on his attention being more especially directed to 
the subject, he declared his complete ignorance, personally, of the fact of the 
lists being certified, or if so, by whom. 

The fact is, that the Mayor had nothing to do with the preparation of those 
lists. By the ordinance of the council referred to by Mr. Garland, and»which 
was an ordinance made under the statute “ to prescribe the manner of holding 
the election,” it was made the duty of the City Treasurer “to prepare an al- 
phabetical list of all persons paying taxes on landed estate in the city of New 
Orleans,” and “to furnish a copy of said list for each precinct at which the 
votes are ordered to be taken, to the commissioners or inspectors of election.” 

The ordinance says nothing about the certifying of the lists. Accordingly, 
the Treasurer deposed, and the production of the list in the District Court 
showed, that he did not certify the original. And it is fair to presume, that 
the lists, furnished to the commissioners of election, which were printed copies 
of that original, were likewise uncertified. The evidence satisfies me that such 
was the fact; and the course of argument by the counsel for plaintiff appears 
to admit it. For the learned counsel have put the case to us upon the ground, 
that the clause of the statute requiring a properly certified list of the autho- 
rized voters to be furnished to the commissioners of election, is not an impera- 
tive clause, but simply directory; the effect of a disregard of which, was not 
to invalidate the election. In other words, that it was optional with the city 
corporation to obey it or not. 

A leading case upon this point is Rex v. Losedale and others, 1st Burrow’s 
Reports, page 445. In that case, Lord Mansfield said: “There isa known 
distinction between circumstances which are of the essence of a thing required 
to be done by an Act of Parliament, and clauses merely directory.” The 
question at issue was, the legality of the appointment of five overseers of the 
poor in a parish, under the statute of 48d Elizabeth, which restricts the num- 
ber to four. And the Court of King’s Bench held, for reasons stated at length, 
that the number of overseers was not an immaterial thing, and therefore that 
the appointment was invalid; although the time and place of making the ap- 
pointment being immaterial, the appointment would not have been avoided for 
want of complying with the statute in those respects. 

Again, in the Bank of the United States v. Dandridge, 12th Wheaton, 81, 
Judge Story held the following language: ‘That some of the provisions of the 
charter and by-laws (of the Bank of the United States) may well be deemed: 
directory to the officers, and not conditions precedent, without which their acts 
would be utterly void, will scarcely be disputed. What are to be deemed such 
provisions, must depend upon the sound construction of the nature and object 
of each regulation, and of public convenience, and apparent legislative inten- 
tion.” 

Accordingly, the books furnish us with various instances of courts refusing 
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of formalities prescribed by the statute. Thus, in the case of the Bank of 
the Northern Liber ies v. Cresson, 12th Sergeant & Rawle, 806, the Supreme 
Court of Pennsylvania held, that a bond given by a surety of the first book- 
keeper of a bank, was binding, although no bond had been given by the book- 
keeper himself, as required by the by-law of the bank, made under authority 
given by the charter. It is to be observed, however, that the decision of that 
case was put expressly on the ground, that “the bank had an inherent right to 
require security from their officers, by the very nature of the institution, with- 
out any special authority either from the statute or by-laws. If both had been 
‘silent, they still had this authority.” 

Again, in the case already cited, of the Bank of the United States v. Dand- 
ridge, the Supreme Court of the United States intimated, that, had the charter 
of the bank in terms required the approval of the securities of a cashier, by 
the board of directors, to be in writing, (which it did not,) it would have de- 
served consideration, whether such a provision ought to be deemed a condition 
precedent, without which the act was void, or only directory.” 

And in two cases reported in 19th Wendell, pages 185 and 685, the Supreme 
Court of New York refused to annul elections of directors of corporations, for 
the want of an oath taken by the inspectors of election, although the charters 
required an oath ; grounding its decision principally upon a presumed acquies- 
cence of the parties plaintiff, from their having made no objection at the time 
of the election. 

All these decisions are reducable in principle to the rule laid down by Lord 
Mansfield; that the statute is to be considered as imperative in every particular 
which is essential to the thing required to be done, and merely directory as to 
those which are immaterial. 

Tested by this rule, the injunction to furnish a properly certified list of the 
authorized voters to the commissioners of election, in the statute under consi- 
deration, is imperative and not merely directory. 
~ The object of the election was, to take the sense of—not the whole mass of 
legal voters—but of a particular class of voters, namely, those holding property 
which the ordinance proposed to tax—landed property. This was clearly not 
an ordinary election, nor was the test of qualification of those who presented 
themselves at the ballot-box, the 10th Article of the Constitution alone. Some- 
thing else was necessary, beside the voter being a free white male citizen, above 
the age of twenty-one years, who had resided twelve months in the State, and 
six months in theparish. That something, was the title to landed estate in the 
the limits of the corporation’; and the test of that special qualification was not 
_ left to the discretion of the commissioners of election by the statute. It was 
to be found in a document, which it was made the imperative duty of the cor- 
poration to furnish to the commissioners, to wit, a properly certified list of the 
authorized voters, or as more clearly expressed in the French text of the law, 
“une liste diment certifiée de toutes les personnes qui ont droit de voter audit 
serutin.” It is plain, from the law, that this list was to guide the commission- 
ers of election in receiving the votes. And the reason of the enactment is very 
apparent. Had not the act provided some such guide, the commissioners 
would have been obliged to require of every voter the production of his titles 
to landed property, the examination of which would have caused endless de- 
lays; for it is needless to say, that our law admits no other proof of title to land, . 





a nnn netlonens The tendering of sn cath, therefore, which sone of the ” 
witnesses tell us was the course adopted to some extent, at this election, was 

not only contrary to this particular statute, which was the law that controlled 
this election, but was a violation of the general law of evidence in Louisiana. 
The statute of 1st June, 1846, concerning elections, section 12, which authori- 
zes and requires inspectors of election, at ordinary elections, to tender a certain 
oath to a person whose vote is challenged, is, upon its face, not applicable to 
an election under the statute of 1852. The properly certified list, that is to 
say, under the ordinance of the council, which made it the duty of the City 
Treasurer to prepare the list—a list certified correct by that officer, of all per- 
sons having the right to vote at said election—was indispensible for carrying 
out, legally and fairly, the object which the Legislature had in view in this 
election. Whether we adopt the rule of Lord Mansfield, or the less terse and 
intelligible rule of Judge Story, we are brought to the same conclusion, that 
the legislative injunction to furnish the certified lists of voters who were landed 
proprietors, was imperative, and the furnishing of such list, a condition prece- 
dent to the holding of a valid election under this statute, in default of which 
the ordinance subscribing to stock remained without effect. 

Having thus expressed our opinion upon the provisions of the 3d section of 
the Act of the 12th of March, 1852, in relation to the imperative or merely direc- 
tory effect of those provisions, as between the State and the city, it remains to 
consider their effect as between the city and the proprietors of landed property 
in New Orleans. It strikes me that the argument of plaintiffs has left out of 
view entirely, the very peculiar relations of thoze parties to each other under 
the Act of March, 1852, and the ordinances of May, 1852, which are nothing 
more than the application or consummation of that act. 

The Act of 1852, authorizes any police jury or municipal corporation of this 
State, to subscribe to the stock of corporations undertaking works of internal 
improvement under the laws of this State. The second section provides that 
the subscription so made, shall be paid by the levy of a tax on the landed es- 
state situated in the parish or municipal corporation. 

By the fourth section, it is declared that the stock thus subscribed for, shall 
not belong to, nor shall it even be administered by the police jury or municipal 
corporation subscribing ; but shall belong to the tax payers, who shall have paid 
therefor. The tax receipt of each tax payer shall entitle him to a certificate of 
stock, for an amount equal to the amount of his tax paid, at the hands of the 
corporation to which subscription shall have been made, which certificates are 
to be transferable by delivery. 

Is it not clear that under this law, the relative position of the city of New 
Orleans and its taxable inhabitants, the landed proprietors of that city, in re- 
lation to this matter, was that of agent and principal? The act invested the 
city with a mandate to subscribe for stock on account of the owners of land 
within its limits. The latter were bound by the terms of the law, to fulfil the 
obligation contracted by the former, as their mandatary. That obligation was 
the payment of money for stock subscribed. The amount of this pecuniary 
obligation, under the ordinances of May, 1852, was two per cent. of the assess- 
ed value of the property of the principal, in favor of the Opelousas Railroad, 
and three per cent. in favor of the Jackson Railroad Company. The city was 
without interest in the stock subscribed, and under no obligation to make good 
the subsgription. The railroad companies could never have held the .city 
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personally accepted the same. 

-Thisa general rule of the contract of mandate,. that the principal is only 
bound to execute the engagements of his agent, conformably vere 
which has been conferred. C. C. 2290. 

A mandatary, under a special power, must confine himself strictly within the 
limits assigned to him, and those dealing with him must, at their peril, see that 
he does not exceed his authority, but they need not, in search of his powers 
and their limitations, look beyond the instrument of mandate. Brown v. 
Frantum, 6th La. Rep. 47. 

In the present case, the instrument of mandate is the statute of 12th of 
March, 1852. The agent, the city, was bound to conform to the terms of that 
instrument, and the parties with whom the agent dealt, the railroad companies, 
were at their peril to see that he conformed to the requisitions of the same. Tn 
this point of view, the very argument of the plaintiff, that the clause requiring 
a certified list of all authorized voters was directory, militates in favor of the 
defendant. It admits at least, that the clause was not entirely without mean- 
ing. If it had not the effect of utterly abrogating the ordinance of subscrip- 
tion, at least it was a direction or injunction to the corporation, in regard to the 
formalities to be observed for the purpose of binding the party intended to be 
bound, the landed proprietor. If not a condition precedent, the omission of 
which imported the nullity of the ordinances by the terms of the statute itself, 
it was at least a condition subsequent, essential to the validity of the election 
held under the ordinances. 

Whether viewed as a clause imperative, or a clause directory, a condition 
precedent, or a condition subsequent, in the construction of this statute, I am 
of opinion that the omission of the city corporation to furnish a properly cer- 
tified list of the authorized voters to the commissioners of election, is equally 
fatal to the right of plaintiff to recover in this attion. 

Few statutes, perhaps, have been framed, so fruitful in points of construe- 
tion, as this statute of 12th March, 1852. It has even been doubted, whether 
the impost upon landed property under it, be a tax at all—whether its proper 
designation be not rather an expropriation of property in favor of corporations 
chartered for the internal improvement of the State; or a forced subscription 
to stock. If we apply the definition of a tax recognized as correct by the 
Supreme Court, in 11th Martin, 324, State v. Urleans Navigation Company, 
and in 1st Annual, 115, Second Municipality v. Morgan, it is a misnomer to 
call the contribution of the landowners to the stock of the railroad companies, 
under this statute, a tax,. That definition is as follows: ‘a burthen, charge, 
or imposition.set on persons, or property for public uses; exactions to fill the 
public coffers for the payment of the debt, and the puhetpaen of the general 
welfare of the country.” Accordingly, we have seen that the Legislature did 
not allow such a contribution to be levied by the sole action of the corporation 
of New Orleans, through its common council and Mayor; but required an ad- 
‘Gitional sanction, the vote of those who were to pay the tax or contribution. 
In the contemplation of the Legislature, it was evidently an expropriation ; 
and their object was to make it a voluntary one. That its effect is to expropri- 
ate property is, I think, undeniable. For it makes no difference in principal, 
that the expropriation is fractional—five per cent., or one-twentieth, instead of 
‘the whole. It is true, that the act, while it takes away with one hand) gives |. 





presets tho citann with allroad stock in exchange for his 
tana. But perhaps, individually, he was not desirous of such an 
although a majority of the land owners in the city were. As to this defendant, 
it is certain that she never gave her consent, being a woman and disqualified to 
vote. 

This case appears analogous to that, of which there are many examples in 
our reports, of the contribution required from riparian proprietors for making 
levees in front of their property, with regard to which it has been frequently 
decided that the proprietors are not liable, unless all the formalities of the law 
have been strictly fulfilled. Hiriart v. Morgan, 5 L. R. 45. Winchester v. 
Cain, 1 R. R. 421. Two cases in 9th Ann. decided by Campbell, J. 

The same thing has been decided with regard to forced alienations of land 
for taxes. In Morris v. Crocker, 4 L. R. 150, the Supreme Court said: “ In 
such sales, according to the principles of jurisprudence established by several 
decisions of the Supreme Court of the United States, and which prevail gene- 
rally in the several States of the Union, the purchasers are bound in order to 
give force and validity to their titles, to show that all the formalities required 
by law in alienations of this kind, have been fully and faithfully complied 
with.” 

If it be competent and proper, after the alienation has been consummated 
by a sale for taxes, to inquire into the manner in which the formalities required 
by law for bringing about that sale have been fulfilled, it is equally proper to 
put a stop to pursuits for the enforcement of taxes, if it appear that the legal 
requirements for the imposition of the tax have been omitted. 

Lastly, this action must abate, because the ordinances of May 13th and 17th, 
1852, imposing the tax, have been repealed. This appeal has taken place since 
the judgment rendered in the court below, and since the appeal in this case; 
but we are not the less bound to take notice of it. In Cooper v. Hodge, 17 L. 
R. 478, Martin, J., delivering the opinion of the court, said: “ The Judge a 
quo was of opinion that on the repeal of a law, every proceeding begun but 
not perfected under it, becomes absolutely void. In this opinion we concur. 
We have held, that if judgment be correctly given under a law which is re- 
pealed pending the appeal, this court is bound to reverse it.’’ See also 12 L 
R. 552. 183 L.R. 497, © ' 

The two Acts of Assembly, approved 15th of March, 1854, Nos. 108 and 
109 of the Session Acts, authorized the city of New Orleans to subscribe to the 
stock of the Opelousas and Jackson Railroad Companies, for identically the 
same amount as the subscription contained in the city ordinances of the 13th 
and 17th of May, 1852, that is to say, one million and a half of dollars to the 

Opelousas, and two millions to the Jackson. Those subscriptions were intended 
to be substituted in the place of the previous subscriptions, as is proved by 
the injunction upon the city council to repeal the ordinances of May, 1852, by 
the same ordinances by which it shall make the new subscription. It is also 
ordered by the Legislature, that the railroad companies shall accept the new 
ordinances of subscription, consequently renouncing the former subscription. 
The new subscription is to be paid for by city bonds bearing interest; and the 
stock belongs to the city, not as before to the individual tax payers. 

It isa matter of public notoriety, that the city ordinances of May, 1852, 
have been repealed, and that new ordinances creating a new subscription of 
stock, and repealing the former subscription have been accepted by the rail- 





na seem thet reat 


Merron el tn rage she city ordinances ob-thie 4 
18th and 17th of May, 1852, is qualified’in the Acts of March 15th, 1854, by 
proviso, that “the repeal of said ordinances shall not be so construed as to re- 


lieve the city from the obligation to collect and pay over to the railroad com- 


panies that portion of the railroad tax imposed under said ordinances, for the 
year 1858, which has not yet been collected and paid over to said company.” 
There are two answers, the first of which, it is hoped, will be considered suf- 
ficient. . 

First, there can be no obligation to collect and pay over a debt which the 
creditor has extinguished by voluntary remission. And what else than a 
voluntary remission of the obligation of the landed proprietors to pay the sub- 
scription of 1852, was it, when the railroad companies, the obligees, accepted 
the repeal of the ordinances under which that obligation had its existence ? 

The second answer is, that it would be a spoliation disgraceful to the State 
of Louisiana, and which a court of justice could never sanction, that the land 
owners of the city of New Orleans, should be made to pay this tax, after the 
ordinance under which it was imposed, and under which alone they had a right 
to receive stock in exchange for their payment, was repealed. For it is vain 
to suppose that they would have a right to the stock under the Act of the 12th 
of March, 1852. That act is general in its terms, not sanctioning or guarantee- 
ing any subscription in particular. To give any force or effect to the insidious 
proviso which deforms the fifth paragraph of the second section of the Acts of 
the 15th of March, 1854, would be to sanction a law that impairs and destroys 
the obligation of a contract, because it frees one contracting party while it 
keeps ‘the other bound. The law of 1852, and the city ordinances of that 
year, accepted as they were by the railroad companies, constituted the contract 
between the railroad companies and the defendant; a contract in which she 
should be the more protected, because it was one forced upon her. The ad- 
advantages, such as they were, which this compulsory contract afforded her, 
are withdrawn ; the contract is arbitrarily cancelled to that extent, by the State 
Legislature which had already forced it upon her. Yet what was onerous to 
her, her obligation to pay, is left in full force. The unconstitutionality of the 
proviso is self evident. 

- Iam of opinion that the judgment of the District Court should be affirmed. 





Ciry or New Ortzans v. Tue Porpras Asyivm. 


By the Act of 1850, all property belonging to charitable institutions is exempt from taxation. 


PPEAL from the Sixth District of New Orleans, Cotton, J. 
Labatt & Eustis, Jr., for plaintiff and appellant. Semmes & Edwards, 
for defendant. 
Vooruis, J. (Ocpen, J., absent.) The Poydras Asylum, a charitable insti- 
tution, incorporated by an Act of the Legislature, claims to be exempted by 





: sehen payment of the taxes imposed pil any ma aly 
New Orleans. 

“The property occupied and used by the Poydras Asylum for its charitable 
purposes, is assessed at $25,000. A portion of this property, valued at $10,000, 
was leased out as a garden during the years 1852 and 1858, and the rents 
thereof received by said institution. The residue of its property, situated in 
different parts of the city of New Orleans, is leased out and the rents there- 
of applied to the maintenance and education of the female orphans. 

The exemption claimed by the defendant is based on the Act of the 21st of 
March, 1850, entitled “an Act to exempt the property held by charitable insti- 
tutions from municipal taxation.”” It declares, “that the property of the Fe- 
male Orphan Asylum of New Orleans, of the Poydras Asylum, of the Orleans 
Catholic Association for the Relief of Male Orphans, of the Milne Asylum, and 
the property of all other charitable institutions, be and the same are hereby 
exempted from any taxation by the city of New Orleans, or the several muni- 
cipalities thereof.” 

It is contended by the city, that this exemption merely applies to the situs 
of these institutions, and not to any other property owned by them. 

It is undeniable, that the revenues derived from the property for which the 
exemption is claimed, are devoted to the charitable purposes for which the 
Poydras Asylum was established. Without such revenues or donations made 
to it, itis obvious that this institution would fail to accomplish the praiseworthy 
public object for which it was established. Its successful operation may be 
considered as an auxiliary in the administration of the municipal government, 
which is under obligation to provide for its paupers. 

The language used by the Legislature in the Act of 1850, is plain and une- 
quivocal, and, in our opinion, clearly extends, without any discrimination, the 
exemption from taxation to all property held by charitable institutions. By 
the Act of 1847, the sites of these institutions were exempted from taxation ; 
it is therefore clear that the Legislature, by the Act of 1850, intended to grant 
them a more extensive exemption. But if the least doubt existed in our minds 
as to the true construction of this statute, it is clear that the defendant would 
be entitled to the exemptidn claimed under the Acts of the 12th of March, 
1836, and 25th of March, 1844. By the first of these acts, it is provided, that 
“all the property, real and personal, belonging to the Orphan Boys’ Asylum of 
New Orleans, be, and the same is hereby exempted from all taxation either by 
the State, parish, or city in which it is situated ;” and by the other, it is pro- 
vided, “ that the exemption from taxation passed in favor of the Orphan Boys’ 
Asylum of New Orleans, by Act approved 12th of March, 1836, be extended 
to all other Orphan Asylums in the State, &., and that they be exempted from 
parish and municipal, as well as State taxation.” 

The corporation of New Orleans derives the power of taxation from the Le- 
gislature ; and as the Legislature has expressly withheld from it the power to 
tax defendants’ property, the attempt to tax such property must necessarily 
be abortive. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 





Testamentary Execurors oF Auvexanper Gorpon v. Jean Bapristz 
Mavreav. 


The compensation of auditors is left to the sound discretion of the court which appoints them, (0. 
P. 462,) and a very clear case of error should be made out to justify the Supreme Court in increas- 
ing the allowance. 

The Code of Practice does not seem to contemplate that witnesses should be called to estimate the 
value of services rendered by auditors; they are to be determined by the court “ according to the 
nature of the cause.” 


| PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
~oyf Taylor, and H. H. Taylor, for executors. Clark & Bayne, for 


Sporrorp, J. (Ocpen, J., absent.) One of the auditors appointed by the 
District Judge in this case, appeals from a judgment on a rule taxing his fees 
at one hundred dollars, and prays that he may be allowed the sum of four hun- 
dred dollars. 

A very clear case of error should be made ‘out in an appeal of this kind. 
The compensation of auditors is left to the sound discretion of the court which 
appoints them. ©. P. 462. The Judge, under whose eye the work is perform- 
ed, has the best possible opportunity to measure the value of their services. 
The Code of Practice does not seem to contemplate that witnesses shall be 
called in to estimate their fees, which are to be determined by the court, “ ac- 
cording to the nature of the cause.” 

From a careful inspection of the record, and consideration of the nature of 
the cause, we cannot perceive that there is manifest error in the judgment 
appealed from. 

It is therefore affirmed, with costs. 





Keuty & Frazer v. J. P. Bentiy et al. 


In an attachment suit, where the petition, affidavit and bond were filed at the same time, and the 
petition contained no prayer for attachment, the attachment will be dismissed. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. , 
Clark & Bayne, for plaintiffs and appellants. Garnett Duncan, and Zue- 
tis, for defendants. oat 

Bucaanan, J. The District Court dismissed the attachment issued in this 
case, upon a rule taken to that effect, based upon the omission of any prayer 
for attachment in the petition filed. 

It is contended, on the part of plaintiff, that the Article 243 of the Code of 
Practice is amended by the Act of 1828, page 150, section 4; and that under 
said statute, the filing of the affidavit and bond for attachment, stands in lieu 
of a prayer for attachment in the petition. Such may possibly be the true 
construction in case of a petition filed the next day after the affidavit and bond, 

















as allowed by the statute of 1828 ; for it would seem to be superfluous to pray K 
for an attachment after the writ ‘hed teveed. But in the present case, the re- 
cord informs us that the petition, affidavit, and bond were filedon the same 
day ; and apparently together. The Act of 1828 has, therefore, no perceptible 
application in this instance. ; 

The petition makes no reference to the remedy of steal and is in that 
respect defective, according to the Article 248 of the Code of Practice. An 
amendment to cure the defect, came too late after the rule taken to quash the 
attachment. Rhodes v. Union Bank. 7 Rob. 68. 

Judgment affirmed, with costs. 

Rehearing refused. 
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Epwarp Conery v. J. B. Heno et al. 


Decision in Taylor v. Hollender, 4 N. 8. 585, affirmed. 
Where a proceeding was had by rule to annul an execution, and no objection was urged in the court 
below, it is too late to make it in the Supreme Court. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Purvis & Dugué, for plaintiff and appellant. Steele, for defendants. 

. Voornizs, J. (Ocpey, J., absent.) On the 80th of January, 1852, the 
steamer Bride was sold under an execution in this suit, on a credit of twelve 
months; 7. G. Thurston became the purchaser for the price of $7450, for 
which he executed fifteen bonds in favor of the Sheriff, with Lyndsay and 
Lawrence as sureties, which bonds, as therein specified, purported to be given 
as the price of the steamer Bride, seized at the suit of Octave Roubieu v. J. J- 
Compere and J. B. Heno, No. 4740 of the docket of the Second District Court 
of New Orleans. The Sheriff was ruled to show cause why he should not de- 
liver over to the plaintiff in this case the bonds thus executed in his favor. He 
filed an answer to the rule, averring that the steamer Bride was sold by him as 
Sheriff, by virtue of an execution in the suit of Rowbieu v. Compere and Heno; 
that fifteen bonds were given by the purchaser for the price, with Lyndsay and 
Lawrence, as sureties; that while under seizure in said suit, said steamer was 
seized by him as Sheriff under writs in other cases ; and that petitions of in- 
tervention and third opposition had been filed by other creditors, claiming pri- b 
vileges on the proceeds of the sale of said steamer. He therefore prayed that 7 
said opponents and creditors should, in answer to the rule, show cause why : 
the said bonds should not be deposited in court for distribution among them, 
and he discharged from all responsibility in the matter. 

Upon the trial of the rule, it‘ was discharged. But in regard to the plain- . 
tiff’s claim to a privilege on the proceeds of the sale of the steamer, contested 
contradictorily with those of Roubieu and other creditors, judgment was ren- * 
” dered in his favor for the sum of $2749, with interest ; for which, execution ee, 
issued on six of the twelve months’ bonds against Thurston, as principal, and 
Lyndsay and Lawrence, as sureties. 
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to show cause why said execution should not be annulled and set aside, on the 
ground that,he, Lyndsay, after the signing of said bonds, had made a volunta- 
ry surrender of all his property to his creditors, in the Second District Court 
of New Orleans, which surrender was accepted by the court, and a stay of all 
proceedings both against his person and property ordered; and that he was 
duly discharged from all his liabilities by a meeting of his creditors held pur- 
suant to the order of said court. 

Upon the trial of the rule, it was made absolute, and the case ordered to be 
transferred to the Second District Court of New Orleans, and cumulated with 
the proceedings in insolvency. 

The record shows that the name of James Brewer, Sheriff of the parish of 
Jefferson, was put on the bilan of Lyndsay and Lawrence, es a creditor or 
holder of the bonds in question; and that a meeting of the creditors of the 
insolvents was held by virtue of an order of the court. But nothing shows 
that Brewer was ever notified. The proceedings in the cessio bonorum of Lynd- 
say and Lawrence, are still pending before the Second District Court of New 
Orleans; and the syndic is still acting, but has not yet filed any tableau of 
distribution. 

Under this state of facts, we think the Judge @ quo did not err. In Zaylor 
v. Hollander, 4 N. 8. 535, the court say: “‘ The creditor who is not put on the 
bilan may bring a separate suit, because he is not a party to the proceedings, 
and is presumed to be ignorant of them, but as soon as he is informed by the 
answer, that the concurso is formed, the cause must be transferred to the court 
where the action is pending, and be cumulated with it. The neglect of the 
debtor to insert the creditor’s name in the bilan, may be cured at any time 
before the tableau of distribution is homologated. The law has conceived it a 
less inconvenience that the creditor should be deprived of the right of voting 
for syndics, than that separate suits should be carried on at the instance of 
particular creditors.” In a subsequent case, Ibid, 624, this decision was af- 
firmed. The cases of Thomas v. Breedlove, 6 L. 578, and Deslix v. Schmidt, 
18 L. 465, were decided on a different state of facts. In both cases, the pro- 
ceedings in the concurso of the creditors had been homologated and dividends 
declared. 

It is urged by the appellant’s counsel in their brief, that the proceeding by 
rule in this case, to annul and set aside the execution, is not sanctioned by law. 
No objection was made to this form of proceeding on the trial of the case be- 
low, which was conducted in the usual mode of trying such cases. We think 
it is now too late to raise the objection; it should have been made in writing 
in the court of the first instance. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs. . 





On motion of James V. Lindsay, one of the sureties, the plaintiff was ruled 3 
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Tue State v. Wituram R. Gatiacuer et al. 


A vacant succession, administered by a curator, is liable on a bail bond subscribed by the de- 
ceased intestate, as surety for the appearance of a party under indictment, though not forfeited 
until after his death. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
J. E. Morse, Attorney General, for the State. Larue & Whittaker, for 
defendants and appellants. 

Sporrorp, J. The single question in this case is, whether a vacant succes- 
sion administered by a curator is liable on a bail bond for the appearance of a 
party under indictment, subscribed by the deceased intestate as surety, but not 
forfeited until after his death. 

It is asserted by the appellants, that the obligation of a surety on such a 
bond, is a strictly personal obligation, not heritable by his heirs or binding on 
his vacant succession ; and this position is sought to be fortified by assuming 
that a curator of a vacant succession has no power under the law, to surrender 
in court the party for whom the deceased stood bail, and that the right to the 
custody of the prisoner is personal to his bail, and cannot descend to his va- 
cant succession. ; 

These arguments beg the question they seek to solve. For, if the obligation 
is heritable, the curator may lawfully surrender the accused, in discharge 
thereof, and to this end the custody of the prisoner, originally intrusted to the 
deceased bail, may be considered as continuing in the curator. 

In Wheeler v. Wheeler, 7 Mass. 169, it was held that an administrator may 
surrender a principal for whom his intestate was bail. 

In Niles v. Drake, 17 Pick. 517, the court remarked, that the bail were lia- 
ble jointly and severally. But if one of them should die before the service 
of the writ of scire facias, the action should be commenced against the sur- 
vivor, or against the executor or administrator of the deceased. 

In The Commonwealth v. Haines, 2 Virginia Cases, 134, a verdict had been 
rendered against one Helme, in a prosecution for perjury. He entered into a 
joint recognizance with two sureties, Patton and Haines, conditional for his 
appearance at the next term to hear judgment; at the next term he made 
default; scire facias was awarded against all the parties to the recognizance, 
which was served on the securities, Haines and Patton, but returned “no in- 
habitant” as to the principal. No further proceedings were had against Patton, 
who died shortly afterwards. Haines pleaded to issue, and, pending the issue, 
died. The questions adjourned were, whether a scire facias to revive, could be 
awarded against the administrators or heirs of either of them,and whether 
original process could be awarded against the administors or heirs. 

Per Curiam : “It appearing that in this case the scire facias on the recog- 
nizance abated as to Helme, the principal, by the return; and that of the other 
two conusors, Haines, was the survivor, it isthe unanimous opinion of the 
court, that a scire facias to revice against the personal representatives of- the 
said Haines will lie, though not against his heirs; and that original process will 
lie against the heirs of the said Haines, or against the personal representatives 
or heirs of Patton, the other deceased conusor.” 
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Although some of these cases turn upon points of practice, they all implicit- 


G@ausscnen wr At ly recognize the heritable nature of the obligation of bail. 





Nor do we find any thing in our own law to sanction a different doctrine. 

The Articles 1992 and 1995 of the Code, do not support the position for 
which they are cited by the appellant. The State, in intrusting parties accused 
of violating the laws to the friendly custody of their sureties, does not look to 
the peculiar skill of the sureties in apprehending offenders, but to their suffi- 
ciency in law. An important element of that sufficiency, is the solvency of 
their estates. They are often required to be examined under oath as to 
the amount of their property, after payment of all their debts; an absurd 
practice, if the obligation they contract is strictly personal, and perishes with 
the obligor. 1 Chitty Cr. Law, *p. 99. 

The curators of vacant successions and of absent heirs, act in their names 
and quality, in all contracts, or other proceedings, in which the succession or 
the heirs which they represent, are interested, and appear in all suits in which 
they are obliged to act in that capacity, either as plaintiffs or defendant. C. 
C. 1146. Ample authority has thus been given to curators to protect the 
estates they administer, and to stand in judgment in a proceeding like the pre- 
sent. 

It is therefore ordered, that the judgment appealed from be affirmed, with 
costs. 


Davi M. Marruews v. Toe Generat Motvat Insurance Company 
or New York. 


The policy of insurance, and the adjustment of losses thereon, even if subscribed by the party to be 
charged, are not negotiable. If they are assigned, the assignee takes them subject to all equitable 
defences against the assured. 


An adjustment signed by the insurer in ignorance of frauds practised by the assured which would 
avoid the policy, may be set aside. 

Where fraud is set up toavoid a policy, the better practice, probably, would be to specify the mode 
and circumstances of the fraud with particularity. 


PPEAL from the First District Court of New Orleans, Larue, J. 
Collins, for plaintiff. Briggs, for defendant and appellant. 

Sporrorp, J. The plaintiff alleges that he is the bona jide holder of a pro- 
missory note, whereby the agents of defendants bound themselves to pay 
Mrs. Virginia Thompson, the sum of $1875, on the 29th of March, 1852; that 
Mrs. Thompson transferred the said note before maturity, and for value, to one 
Smith, who afterwards transferred it to the petitioner; that it was protested 
for non-payment at maturity ; that it was given for certain losses by fire which 
had been insured against by the defendants, and afterwards adjusted by their 
agents at the sum which the note called for; and that all these facts will ap- 
pear from the policy, adjustment, note and protest, annexed to the petition. 

We have searched the record in vain for any trace of the promissory note 
described in the petition. 

There is a policy of insurance with endorsements transferring the interest of 
the assured, (apparently without the written assent of the company,) first to | 
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Smith, and then to the plaintiff, and there is a notarial protest not of the note, M**™H=ws 
but for an amount said be due on the policy of insurance. —— ~ 

There is also what is styled an “adjustment” endorsed on the policy assess- 
ing the losses at the sum sued for; but it appears to have been altogether an 
ex parte affair; it is sworn to by the husband and agent of Mrs. Thompson, 
but not subscribed by the company or its agents. 

Perhaps this is a clerical omission, as the clerk in his minutes speaks of the 
plaintiff offering in evidence, an “adjustment signed by Ed. Ogden, agent ;” 
but it is the business of the clerk to certify copies of documents, not to state 
their contents; the instrument itself, as copied by him on this record, does not 
verify the fact he has chosen to state, and we can therefore pay no attention 
to the statement. 

A diminution of the record has not been suggested. 

Under these circumstances, we should have been obliged to non-suit the 
plaintiff, who obtained a judgment in the court below, but the defendants and 
appellants only ask that the cause be remanded. Probably the interests of 
justice will be best subserved by acceding to this request. 

The Judge a quo refused to hear the testimony offered by the defendants to 
prove that their liability under the policy was discharged by the fraudulent ” 
conduct of Virginia Thompson, under one of the clauses thereof. 

To this refusal, the defendants took a bill of exceptions. 

We think the Judge erred. 

The policy, and the adjustment of losses thereon, even if subscribed by the 
party to be charged, are not negotiable. If they are assigned, the assignee 
takes them subject to all equitable defences against the assured. An adjust- 
ment signed by the insurer, in ignorance of frauds practiced by the assured 
which would avoid the policy, may be. set aside. In this case, the defendants’ 
answer denied every allegation of the petition, except that they signed the 
policy of insurafice in favor of Virginia Thompson; they specially denied 
that they were in anywise liable under said policy, either to the plaintiff or any 
other person, having been released from all responsibility under the policy, 
by the fraudulent conduct of the party in whose favor it issued. 

Under the English practice, which has certainly not often been more indul- 
gent than ours, the plea of the general issue to an action on a policy of insu- 
rance, was formerly sufficient to let in evidence of illegality, misrepresentation, 
breach of warrantzes, or almost every matter which would discharge underwri- 
ters. 2 Arnould, Insurance, p. 1286. By the new rules of pleading framed 
and adopted in the King’s Bench, in 1834, matters showing the transaction to - 
be void or voidable, on the ground of fraud, must be specially pleaded. In the 
present case, notice of an intention to prove fraud on the part of the assured, 
was given in defendants’ answer. Probably it would have been better to spe- 
cify the mode and circumstances of the fraud with more particularity. But if 
the plaintiff was surprised by the evidence offered, the discretion of the court 
of the first instance, could have afforded him relief by granting a continuance. 

It is therefore ordered, that the judgment of the District Court be annulled, 
avoided and reversed ; and that this cause be remanded for a new trial accord- 
ing to law. It is further ordered and decreed, that the plaintiff and appellee, 
pay the costs of this appeal. 

Rehearing refused. 














SUPREME COURT OF LOUISIANA, 





A. J. Lowry v. 8. M. C. Coss and her Husband, O. B. Coss. 


Plaintiff and defendants owned a plantation in partnership. Difficulties arising between them, the 
property was placed in the hands of a receiver, and arbitrators, clothed with the powers of ami- 
cable compounders, appointed. After flagrantly violating the award and usurping the adminis- 
tration of the property, defendants confessed a judgment in favor of a mortgage creditor, who 
seized and sold the property. At the sale, plaintiff, through friends, bought the property, and de- 
fendants claimed the benefit of the purchase for the partnership. 

A partner has no right to prefer his own interest to that of the firm, nor deprive the partnership of 
a profitable bargain, by taking it to his own account. 

But (by the Court,) plaintiff had faithfully submitted to the award, by which the partnership proper- 

» ‘ty was placed under the administration of a receiver, and which award defendants were bound by 
every consideration of partnership, and moral duty to respect. Without any just cause, they 
wrested the possession from the receiver, diverted to their own use the crops which had been sa- 
credly appropriated to purposes vitally necessary to the protection of the partnership interests— 
awakened the distrust of an important creditor, and occasioned, if not invited, a forced sale by 
this creditor of “the partnership estate, under his mortgage. When plaintiff thus saw his own 
ruin impending by the bad faith of his co-proprietors, who thus flagrantly violated the compact 
for their common preservation, the instincts of self-defence necessarily compelled him to seek the as- 
sistance of his friends ; and having sheltered himself, in some degree, through their interposition, 
from the calamity which would otherwise have crushed him, the promoter of the mischief has no 
equity to share the shelter with him. 

The penalties stipulated in a submission which is partially executed, can be modified by the discre- 
tion of the court, Code, 2123. 


PPEAL from the District Court of the Parish of Madison, Perkins, Jr., J. 
Stacy & Sparrow, for plaintiff and appellant. W. Perkins, and Bemiss, 
for defendants. : 

Steir, C. J. We refer to the cases of Cobb v. Parham, 4 An. 148, and Par- 
ham & Lowry v. Cobb, 7 An., for a more minute detail of the origin of a litigation 
of which the present suit is a sequel. By a reference to those cases, it will be 
found that Zowry and Mrs. Cobb were joint proprietors of a large estate called 
the Buckhorn plantation; that they quarrelled, and after an acrimonious litiga- 
tion, submitted their differences to arbitrators, clothed with the authority of 
amicable compounders ; that these arbitrators made a very discreet and equita- 
ble award, by which both proprietors were divested, for a stated time, of the 
control of the estate, a receiver was appointed, and a judicious system of ad- 
ministration prescribed, which, if undisturbed, would. have probably resulted 
to the great advantage of both parties; that Mrs. Cobd and husband, flagrant- 
ly violated the award, usurped the administration of the common estate, and 
appropriated its revenues to their own use. 

Soon after this unjustifiable breach of the award, we find Mrs. Codd and her 
husband, confessing a judgment in favor of a mortgage creditor, who, until 
then, it would seem, was satisfied with the receivorship, and willing to look to 
the application of the revenues of the estate in the manner prescribed by the 
award. The result of this confession was a sale, in 1849, of a large portion of 
the estate by the Sheriff. It was adjudicated to Morancy, on twelve months’ 
credit, at $41,775. 

It appears that Morancy was a friend and connection of Lowry, and that he 
and two other persons interested in this purchase, have an understanding with 
Lowry, to convey the interest thus acquired to him, upon reimbursement of — 
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the amount paid, and it may be inferred from the evidence,-that this under- 
standing existed at the time of the Sheriff’s sale; and one of the questions 
most urgently presented in argument for the defendants is, whether they have 
a right to treat this purchase as one made by Lowry and inuring to the benefit 
of the partnership. 

It is true, as asserted by the defendants, that a partner has not a right to 
prefer his own interest to that of the firm, nor deprive the partnership of a 
profitable bargain, by taking it to his own account. The doctrine is obviously 
deducible from the nature of the contract of partnership, on entering into 
which, the partner promises to his associates his efforts for the common bene- 
fit. This promise he would violate, by seeking his individual advantage to that 
of the partnership. Hence, the books abound in cases where a partner who, 
while his relations as such existed, has stipulated clandestinely for any private 
benefit to himself, has been compelled to divide such gains with his associates. 
But we conceive that the circumstances of the present case do not fall within 
the rule, and that by her own inequitable conduct the defendant excluded her- 
self from its application. Zowry had faithfully submitted to the award, by 
which the partnership property was placed under the administration of Par- 
ham, the receiver, and which award Mrs. €ob6 was bound, by every considera- 
tion of partnership and moral duty, to respect. Without any just cause, she 
and her husband wrested the possession from Parham, diverted to their own 
use the crops which had been sacredly appropriated to purposes vitally neces- 
sary to the protection of the partnership interests, awakened the distrust of an 
important creditor ; and occasioned, if not invited, a forced sale by this credi- 
tor of the partnership estate under his mortgage. When Lowry thus saw his 
own ruin impending by the bad faith of his co-proprietor, who had thus fla- 
grantly violated the compact for their common preservation, the instinct of 
self-defence necessarily compelled him to seek the assistance of his friends ; 
and having sheltered himself in some degree, through their interposition, from 
the calamity which would otherwise have crushed him, the promoter of the 
mischief has no equity to share that shelter with him. A contrary doctrine 
would hold out to bad faith the chance of a successful wrong, with a certainty 
of impunity in case of failure. 

It is said that on the day of sale, Cobb offered arrangements to which, if 
Lowry, had acceded, a sale in block could have been avoided, a better price 
realized, and further indulgence from the creditors gained. But the evidence 
satisfies us, that Cobb was not prepared to canry out these arrangements, if 
Lowry had acceded ; and certainly Lowry’s experience was not such as to au- 
thorize him to entertain the propositions with any confidence that they would 
be fulfilled by his adversaries. 

We conclude, therefore, that the defendant was not entitled to share in the 
benefit of the stipulation made by Morancy and his. associates in favor of 
Lowry. 

With regard to the damages claimed by Lowry forthe divestiture of his title, 
by the judicial sale, to pay Mrs. Cobbs’ debt, we think his estimate of them 
exaggerated. The property was not bought by a stranger, but by his own 


friends, acting through Moraacy, who stand ready to reinvest him with the legal 


title, whenever he shall repay their advances for his benefit. This is con- 
clusively shown by their intervention in this cause, and by the testimony of 
Morancy and others. At the same time, his position as owner of the mere 
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equitable title, instead of the title in*his own name which he previously held, 
involves some disadvantages which we think it our duty to take into account. 

We have also to allow in the balance we are to ascertain, the sum of 
$2,101 97, being amount of balance ascertained by the award of the arbitra- 
tors, which should bear interest at six per cent. from 11th of March, 1847. 

Also, one half of proceeds of the crop of 1847, appropriated by Parham to 
. the payment of Mrs. Cobd’s debt, to Burke, Watt & Co., and Hynes, to wit, 
$8,289 74, to the former, and $400 to the latter, the one-half is $4,344 67, 
which should bear interest at six per cent. from the 1st of February, 1848. 

We have also in the estimate of Lowry’s damages, taken into consideration 
the expensive and vexatious litigation in which he was involved by the wrong- 
ful injunction suit. It will be observed, that with regard to the suits on the 
the appeal bond and the injunction bond, we have treated the damages there 
allowed, as compensating for the share of Lowry in the crop of 1848, ap- 
propriated by Mrs. Codd to her own use. 

There is some obscurity perhaps in the award with" regard to an item of 
$14,000, appropriated to the payment of the debt to Burk, Watt & Co., for 
one-half of which credit is claimed by Zowry. Our conclusion is, that this 
was taken into consideration by the arbitrators, and allowed before striking the 
balance of $2,101 in favor of Zowry. If otherwise, we are at a loss to under- 
stand why the arbitrators should have made no provision for securing it by 
mortgage, nor for the rate of interest upon it. 

The claim of Lowry for the one-half of the crop of 1848, is disposed of in 
another suit, No. 3007, of the docket of this court; but provision for its pay- 
ment in the partition will be made in this decree. 

As to the credits to which Mrs, (obd’s succession is entitled, they arise from 
her interest in the crops of the unsold portion, and the overplus of the price of 
the judicial sale remaining in Moraney’s hands, after satisfying the debt to the 
Mitchell heirs. 

It will be observed, that the Sheriff’s sale to Morancy, comprised a portion 
only of the joint property. After that sale was made, Lowry conveyed his 
interest in the unsold residue, to Morancy, Maher and Minnis ; and it appears 
that since that period, Morancy has been in possession of the whole estate, 
acting in reality for the benefit of Lowry, who will ultimately reacquire the 
entire interest on reimbursing his friends for their advances. As one-half of 
the unsold portion of the Buckhorn estate belonged to Mrs. Cobb, it is obvious 
her succession is entitled to the one-half of the net revenues of that portion, 
and that under the circumstances of the case, her net share of these revenues 
must be carried to her credit in account with Lowry.* 

We have disregarded the claims set up by both parties for the penalties of 
$25,000, stipulated in the submission to arbitrators, in the event of a violation 
of the award. Without entering into the consideration of any other grounds 
for this course, it is sufficient to say that the award was partially executed, 
and in such case the modification of the penalty is a matter of judicial discre- 
tion. Civil Code, 2123. In striking the balance hereafter stated, we have 
given both parties such equitable indemnification as, under the circumstances, 
we consider them entitled to receive, and down to such period as the evidence 





plaintiff and defendants admit in their printed arguments, that it would be fair to consider 
and the unsold portions of eS ey poten, and that the property 
should share equally the revenues and expenses of the whole. 
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enables us to embrace. Both parties Have expressed the desire that their 
mutual claims should be liquidated as far as. possible, and we have endeavored 
to do so with a just and equitable reference to#he peculiar features of this pro- 
tracted litigation. . . 

In our estimate, revenue of the credits to which. Mrs. Cobb is entitled, we 
have only been able to embrace the crops of 1849, 1850 and 1851. We have 


no satisfactory data for crediting her portion of the crops after that of 1851; . 


the credit on that score must be reserved for future examination. 

We concur with what was said in Lowry v. Harris, — Annual, respecting 
the impracticability of carrying out specifically the provisions of the award 
touching the partition of the property, especially after the long interval which 
has already elapsed, and in view of the delay which will still occur; and are 
of opinion, with reference to all the circumstances, that a partition should be 
effected by a judicial sale for cash, and without appraisement. ' 

Considering the partnership charac‘er of the property under the provisions 
of the award, and the conditions thereby provided and imposed for Lowry’s 
security, we are of opinion that Lowry should be decreed to be a creditor, with 
mortgage and privilege for his ascertained balance and total claim, to be en- 
forced in the partition. 

After the allowance of all the credits of every nature to which the parties 
are entitled respectively, excluding only the crop of 1848, which has been 
separately settled as above mentioned, and the crop subsequent to that of 1851, 
we decree a balance in favor of Lowry, on the 1st day of January, 1852, of 
$22,769 48, which is to bear six per cent. interest from that date, and subject 
to a reduction to ba hereafter ascertained in the court below, for the share of 
Mrs. Cobb's succession in the net crops subsequent to that of 1851, being one- 
fourth of the entire crop of the whole estate, sold and unsold. 

It is therefore decreed, that the judgment of the District Court be reversed, 
and that the costs of appeal be paid by the defendants. 

It is further decreed, that the succession of Sarah M. C. Cobb is indebted to 
the said A2fred J. Lowry, in the sum of $22,769 48, with interest thereon at the 
rate of six per centum_ per annum, from the Ist day of January, 1852, subject 
to such credits as may hereafter be ascertained in favor of said succession, for 
its fourth interest in the net crops of the Buckhorn plantation, subsequent to 
the crop of 1851; and that for the indebtedness aforesaid, and also the judg- 
ment in the suit No. 3007 hereinafter mentioned, the said Zowry be paid as a 
creditor, with mortgage and privilege out of the proceeds of the judicial sale 
to be made to effect a partition herein. 

It is further decreed that, in order to effect a partition, all the property held 
jointly between the said Lowry and said Mrs. Cobb, and which remained after 
the judicial sale of part thereof, made to H. P. Morancy, on the 2d day of 
June, 1849, whereof a copy is of record in this cause, be sold by the Sheriff on 
the first Saturday of January, 1855, for cash, and without appraisement; the 
proceeds of said sale, after paying the costs thereof and the costs of this suit 
in the court below, to be applied first to the payment of the said balance in 
favor of said Lowry, and interest as aforesaid, (less such deduction as may 
hereafter be decreed for credits hereafter to be ascertained as above provided, 
in favor of said succession of Mrs. Cobb,) and also to the payment of the 
amount of a judgment, interest and costs, rendered in favor of said Lowry, in 
the suit of said Lowry v. Cobb et als., No. 3007 of the docket of this court, to 
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wit, the sum of $5,959, with five per cent. interest per annum, from the 30th 
of April, 1852, and costs; the residue, if any, of the proceeds of said sale, to 
be equally divided between the said Zowry, and the said succession of Mrs. 
Cobb. 

And it is further decreed, that this cause be remanded to the District Court 
for further proceedings, pursuant to this decree ; the rights of the said Moran- 
ey, Maher, and the Succession of Minnis, to intervene and claim out of the 
proceeds of said sale coming to said Lowry, any balance that may be due to 
them by the said Lowry, being reserved to them. 

AMENDED DECREE. 

It is decreed that the judgment in this cause rendered on the 14th June, 
1854, be amended so as to read as follows: 

It is decreed, that the judgment ofthe court below be reversed, and that 
the costs of appeal be paid by the defendants. 

It is further decreed, that the succession of Sarah M. C. Cobb, is indebted 
to the said Alfred J. Lowry, in the sum of $22,769 48, with interest thereon 
at the rate of six per centum per annum, from the lst day of January, 1852, 
until paid, subject to such credits as may hereafter be ascertained in favor of 
said succession, for one-fourth of the net crops of the Buckhorn plantation, 
subsequent to the crop of 1851; and that for the indebtedness aforesaid, and 
also the judgment in the suit No. 3007, hereafter mentioned, the said Lowry 
be paid as a creditor, with mortgage, out of the share of Mrs. Cobd’s succes- 
sion, in the proceeds of the judicial sale to be made to effect a partition herein. 

It is further decreed, that in order to effect a partition and satisfaction of the 
plaintiff’s claim. all the property held jointly between the said Lowry and 
said Mrs. Cobb, and which remained after the judicial sale of part thereof, 
made to H. P. Morancy, on the 2d of June, 1849, whereof a copy is of record 
in this cause, be sold by the Sheriff, on the first Saturday of February, 1855, 
for cash, and without appraisement; the proceeds of said sale, after paying the 
costs thereof, and the costs of this suit in the court below, to be distributed 
and applied as follows : one-half of said net proceeds to be paid to the said 
Alfred J. Lowry ; the other half of said net proceeds, being for the share of 
said Mrs. Cobd’s succession, to be applied, first, to the payment to said Lowry, 
of the aforesaid balance of $22,769 48, with interest as aforesaid, (less such 
deduction as may be hereafter decreed for credits hereafter to be ascertained 
as above provided in favor of said succession of Mrs. (obdd,) and also to the 
payment to said Lowry, of the amount of a judgment, interest and costs ren- 
dered in favor of said Lowry, in the suit of said Lowry v. Codd et al., No. 8007 
of the docket of this court, to wit, the sum of $5,959, with five per cent. in- 
terest per antium from the 30th of April, 1852, until paid, and costs; the resi- 
due, if any, of the said share of said Mrs. (odd’s succession in said net pro- 
ceeds, to be paid to her succession. 

And it is further decreed, that this cause be remanded to the court below 
for further proceedings, pursuant to this decree; the rights of the said Moran- 
ey, Maher, and the Succession of Minnis, to intervene and claim out of the 
proceeds of said sale coming to said Lowry, any balance that may be due to 
them by said Lowry, being reserved to them. 
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Louise Detorp Sarpy, Wife of D. F. Buarne, et al. v. Municreaui- 
ty No. Two. 


Where property has been set apart for public use and enjoyed as such, and private and individual 
rights acquired with reference to it, the law considers it in the nature of an + stoppel in pais, 
which precludes the original owner from revoking such dedication. 

The decisions in Livaudais v. Municipality No. Two, 16 La.509 ; Livaudais v. Municipality No. 
Two, 5 Ann.8; Xiques v. Bujac, 7 Ann. 517; and Livaudais v. Municipality No Two, 9th Ann, 
were based on the principle that the designation on a plan of a space for the erection of an edifice 
which might be the private property of an individual, or a corporation, could not be considered as 
a dedication to the public use. 


PPEAL from the Fifith District Court of New Orleans, Augustin, J. 


Roselius, and V. Burthe, for plaintiffs and appellants, cited: Livaudais 
v. Municipality No. Two, 16 La. 509. French v. New Orleans and Carrollton 
Railroad Company, 2 Ann. 87. New Orleans and Carrollton Railroad Com- 
pany v. Carrollton, 3 Ann. 282. Hatch v. Arnoult, 3 Ann. 482. Livaudais 
v. Municipality No. Two, 5 Ann. 9. Town of Carrollton v. Jones and Wife. 


Livingston, City Attorney, cited: Gleip v. Winter, # La. 153. 18 La. 122. 
18 La. 286. 7 Ann, 234. 6 Peters 431. 7 Ann. 233. Huber v. Gazley, 18 
Ohio, 18. 19 La. 63. Wright v. Tuke, 3 Cust. 290. Gamble v. City of St. 
Louis, 12 Miss. 617. Goopy v. City of Alton, 12 Il. 29. Abbott v. Mills. 8 
Verm. 521. State v. Colton, 3 Verm. 530. State v. Trask, 6 Ver. 365. Wy- 
man v. Mayor of New York, 4 Wend, 497. 

Ocven, J. The plaintiffs set up title to a portion of ground in the city of 
New Orleans, known as Tivoli Circle, and: also to two strips of ground, each 
thirty feet wide, the one in the centre of Triton Walk, running from Tivoli 
Circle to the extremity of Triton Walk, and the other in the centre of Nayades 
street, and running from Tivoli Circle to the lower limits of Fauburg Saulet. 
The defence is, that the property was abandoned and dedicated by the ances- 
tors of the plaintiffs and their vendors, to the public use, and that they have 
been used and enjoyed as loci publici for more than thirty years. The New 
Orleans and Carrollton Railroad Company, in the year 1833, obtained permis- 
sion from the defendant to build a railroad and run their cars through this 
property, and having been joined as defendants in the action, they set up the 
same defence with the city, and allege that they have occupied and enjoyed 
the premises for the purposes of the railroad, openly, publicly and uninter- 
ruptedly, and with the knowledge of the plaintiffs, for more than nineteen 
years. 

To establish the fact of the dedication of this ground to the public use, the 
defendants produce two plans; one is a plan executed by B. Lafon, engineer, 
dated the 8th of July, 1807, on which the premises are designated by, first, a 
circle, with the words “ Place Tivoli” written around it; 2d, a narrow strip of 
ground in the centre of Nayades street, running from the Circle, on which 
are the words “ Canal de Tivoli”; 3d, a similar narrow strip in the centre of 
Triton Walk, with the words written on it, “‘ Canal des Tritons.” This plan 
was executed at the instance of Armand Duplantier, who purchased the plan- 
tation, out of which the Fauburg Delord was created, from Madame Delord 
Sarpy, the mother of the plaintiffs. He laid the property out into lots, streets, 
squares, &., and, after having sold a portion of the lots, he became insolvent, 
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and, in 1814, his syndics made a retrocession of the unsold portion to his ven- 
dor, Madame Sarpy. The other plan is one which the plaintiffs in this suit in 
the year 1827, caused to be deposited in the office of Felix de Armas, notary 
public, to be annexed to an act of partition of the estate of their mother, exe- 
euted before that officer. The only difference between that plan and the for- 
mer one is, that the words written around the Circle are “ Place du Tivoli,” 
instead of “ Place Tivoli, and that the strip in the middle of Nayades street 
has nothing over it. 

The evidence shows tha the mother of the plaintiffs and, after her death, the 
plaintiffs themselves, sold lots according to their plan. In a sale of two lots to 
Jacob Ott, in 1825, one of the lots is described as “ situated at the corner of the 
street called Cours des Tritons and of the Circular place of Tivoli,” and mea- 
suring 140 feet 7 inches front on said Cours des Tritons, and 58 feet front on 
the place of Tivoli. Ott testified, as a witness on the trial, that before he pur- 
chased, a plan of Tivoli place and the wide streets, was shown to him, and he 
was then induced to purchase. In another sale made in 1826, to Andre Durn- 
Jord, the property is described as follows: ‘ Un morceau de terre formant un 
poligone irrégulier situé au Faubarg Delord, dans lislet compris entre les 
rues du Camp, Calliope, les Cours de Nayades, la place Tivoli et la rue De- 
lord.” 

In the act of partition made between the plaiutiffs, of the property belong- 
ing to the succession of their mother, no mention is made of any claim on their 
part to the ground which, by the plan annexed to the partition, appeared to 
have been thus set apart; and that they intended the partition to be a final 
and definitive one, of all the property in Louisiana belonging to their mother’s 
succession, is evident from a clause in the act, which is in the following words : 
“Comme il pouvait avoir dans la succession quelques créances & recouvrer et 
qu’il existe des terres dans |’Etat du Missouri, dont les titres de l'une né sont 
pas encore confirmés par le Congrés des Etats Unis, et il est convenu entre les 
parties, que ces biens demeureront indivis entre elles.” . It appears that in 
1826 or 1827, the city planted trees arround the Circle, and in 1887 they fenced 
itin. By an ordinance in 1833, they granted permission to the Carrollton 
Railroad Company to build their road, and run their cars through this proper- 
ty, and it is proved that the strips of land on Triton Walk and Nayades streets, 
were kept in repair by the city authorities, until the railroad company was 
established, after which the company kept them in repair. 

It does not appear that the plaintiffs ever made any opposition to the exer- 
cise by the city of the absolute right of control over these places. The rail- 
road company, under the authority of an Act of the Legislature, and of the 
permission granted by the city authorities, have ever since the road was built, 
and are now running their cars through, the Circle, and through the strips of 
ground in the center of Nayades street and Triton Walk. No attempt was 
ever made by the plaintiffs or by their ancestor ‘to subject this ground to any 
private use, since the plan of 1807, and until the institution of this suit, forty 
years afterwards, no one has ever laid-claim to it as private property. 

The question, and the only one to be decided is, whether these plans, with 
the contemporaneous acts of the parties, and the long use and enjoyment of 
the property by the public, without opposition on the part of the plaintiffs, are 
sufficient evidence of their intention to make a dedication. The true principle 
of law applicable to this subject, is laid down in the case of City of Cincinnati 
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v. The Lessee of White, 6 Peters, 431, “that where property has been thus Saner eran 
set apart for public use, and enjoyed as such, and private and individual rights Mamosausre 


acquired with reference to it, the law considers it in the nature of an estoppel 
in pais, which precludes the original owner from revoking such dedication.” In 
that case it was held, that the assent of the owner of the land to its being used 
for public purposes, and the fact of its being so used, and that use continuing 
for such a length of time, that the public accommodation and private rights 
might be injured by the interruption of the enjoyment, would be of themselves 
sufficient evidence of a dedication. In the present case, to arrive at the inten- 
tion of the parties, we have abundant evidence out of the plans which have 
given rise to much discussion, as to what meaning should be attached to the 
words written thereon. 

The evidence satisfies our minds that it was the intention of the plaintiffs, 
and of their mother, that the ground claimed in this suit, should be dedicated 
to the public use; and we do not rest that conclusion on the plans alone, but we 
consider the acts of the parties as irreconcileable with any other hypothesis 
but that of their having made the dedication. How, otherwise, are we to 
view their having made a partition of the property of their mother, with the 
plan before them, on which these several pieces of ground are designated, and 
yet not embracing them in the partition. At that time, the city had not en- 
closed the Circle, and Nayades street and Triton Walk were not used; there 
was therefore nothing to prevent them from proceeding to the partition of 
those parcels of ground as well as of the lots which they divided between 
them, if in point of fact they considered themselves as the proprietors. The 
conclusion is not to be avoided, that having made previously sales of lots, re- 
cognizing these as public places, in*the boundaries and description of the lots 
sold, they no longer claimed the property, but considered it abandoned to the 
public use, and subsequently acquiesced in the enjoyment of it by the city, for 
the uses to which it was afterwards subjected. 

The counsel for the appellees has contended, that this case is identical in 
principle with the cases of Livaudais v. Municipality No. Two, 16 L. R. 509; 
Livaudais et al. v. Municipality No. Two, 5th Ann. 8; Xiques v, Bujac, 7 
Ann. 517; and David & Livaudais vy. Municipality No. Two, 9th Annual. 
There is a striking difference, we think, between those cases and the present 
one. The case first decided will illustrate that difference. The heirs of Li- 
vaudais claimed a square of ground which figured on the original plan of Fau- 
burg Annunciation, on which the word “ Colysée” was written. This, it was 
contended on the part of the city, constituted a dedication by the plaintiff's 
ancestor of the square to a public use. Judge Martin, who delivered the 
opinion of the court, says: “The word Coliseum is the proper name of an 
edifice in Rome, originally known as the ‘ Amphitheatre of Titus,’ and that it 
was originally the private property of the Emperor.” He says: ‘ There is no 
evidence of the alleged dedication out of the plan in this case; and none in 
the plan out of the word *Coliseum.’” He then decides, that there was no 
dedication, for the reason that the word thus written on the plan, indicated 
only that the ground was reserved for the erection of a building which might 
be private property or sold or leased out as such. Judge Martin, in that case, 
observes : ‘‘ The obligation which the plaintiff has contracted by the use of 
the word “ Coliseum,” might certainly be discharged by the erection of such an 
edifice. In the meanwhile, he may have lost the right of using the square for 
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any other purpose.” The subsequent decisions related to squares reserved on 
the same place by the same founder for a church and for a market house. 
These decisions were based on the principle that the designation on a plan of 
a space for the erection of an edifice, which might be the private property of 
an individual or a corporation, could not be considered as a dedication to the 
public use. 

That principle has no application in the present case. The words written on 
the plan of the Fauburg Delord, “Place Tivoli.” or “ Place du Tivoli,” do not 
convey the idea of a place reserved for an edifice of any kind. Tivoli is the 
name of a town in Italy, not far from Rome, and was used for its classical as- 
sociations, as the name by which the “Circle” laid out for the public conve- 
nience, was to be distinguished, and in the same sense and with the same de- 
sign as it is usual to designate the streets and squares of a city, by the names 
of persons and places, both historical and mythological. 

Besides that difference, there is in the present case, full and complete evi- 
dence of the dedication out of the plan and resulting from the acts of the 
parties. Inthe cases referred to, the city never appropriated the ground to 
the use indicated by the plan; in the present case, they have done so—and 
without interruption or opposition, the public have had the use and enjoyment 
of the property as a public square and as public streets, for many years. 

We are unable to perceive any advantage to be derived to the plaintiffs’ claim, 
from the decisions relied on in the cases of French v. Carrollton Railroad 
Company, 2 Ann. 87, and The Town of Carrollton v. Jones, Tth Ann. 238. 
There is no evidence in the present case, that either the plaintiffs or their an- 
cestors used or exercised any rights of ownership over the strips of land in 
Nayades streets and Triton Walk, designated as canals. They were probably 
designed to serve as drains for those wide streets. They have, however, for 
many years before the institution of this suit, been used by the public, as 
making part of those streets, and this having been done with the assent of 
the plaintiffs, as their acts necessarily imply, the dedication for that purpose is 
sufficiently established. 

To deprive the public of the use of these thoroughfares which the former 
owners have so long ago abandoned, and which all their acts tend to prove, it 
was their intention to abandon in favor of the public, would be a disappoint- 
ment of the just hopes and expectations which the acts of the plaintiffs and 
their ancestor have given rise to, and at the same time a violation of private 
rights which have sprung up on the faith of those acts. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 


Bucuanan, J. I prefer to put my concurrence in the decree of the court, 
exclusively on the ground of the acts of the heirs of Madam Delord Sarpy, as 
amounting to a renunciation of the right of proprietorship in the premises 
claimed in this suit. 
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Henry A. Lyons v. J. LALvanpe. 


The mere fact, or circumstance of a commission merchant having made advances to a planter, on 
which the usual commissions and interest are charged, is clearly insufficient to authorize a charge 
of commission on such portions of the planter’s crop as may be consigned to other factors, in the 
absence of any agreement to that effect. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for piaintiff. Janin, for defendant and appellant. 

Voorures, J. (Ocpen, J., absent, and Siipext, C. J., dissenting.) This suit 

is instituted by the plaintiff as administrator of the estate of Mrs. G. B. Ly- 

ons, his deceased wife, by whom the defendant was employed as a factor and 
commission merchant in the city of New Orleans. 

The defendant avers in his answer, that about the end of February or be- 

gining of March, 1850, he made an agreement with the deceased, whereby he 

was to be her commission merchant, and, as such, to assist her in procuring a 

loan of $10,000, advance to her the supplies necessary for her plantations, 

attend to her private affairs in this city, sell her crops, and generally render to 

her the services which are usually rendered by factors and commission mer- 

chants in this city, to planters residing in the country; that in consideration 

thereof, she was to consign to him all the crops of that year’s growth, on her 

two plantations in the parish of West Feliciana, and on that in the parish of 

Iberville, belonging to her husband, then absent from the State, and of whom 

she was the agent and attorney in fact. That he exerted himself and procured 

’ her a loan of $10,000, on very advantageous terms; attended to and executed 

promptly the orders received from her for the said plantations, or relating to 

her private business and personal property in this city; sold to the best ad- 

vantage sixty-seven bales of cotton of her crops, consigned to him from her 

platations, and paid over to her on the 4th of January, 1851, the sum of 

$2600. He further avers, that she violated her contract by consigning the 

greater part of her crops to other commission merchants in this city, and that, 

by the usual course of dealing between planters and commission merchants, he 

is entitled to recover a commission of two and a half per cent. on the gross 

amount of the crops thus consigned. That by two letters, dated the 3d and 

4th of January, 1851, he communicated to her the state of his account with 

her, with the exception of commissions, and declared ta her that he had $2500 

at her disposal, but could not make out her account current until he knew 

what disposition she had made of her crops, on which he was entitled toa 

commission ; and by the same letters he informed her, that exclusive of com- 

missions, she had in his hands a balance of $2401 36, and thirteen bales of 

cotton unsold, which were afterwards sold and yielded the sum of $739 03. 

That exclusive of said commissions, there would be a balance against him in 

her favor for the sum of $580 94. That with the commissions to which he is 

thus entitled, and the interest on his advances, a final account would show a 

balance of $200 in his favor against her, for which he prays judgment in re- 

convention. 
We are of opinion, from a careful examination of the evidence disclosed by 
the record, that the defendant has entirely failed to establish the alleged agree- 
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ment. The mere fact or circumstance of a commission merchant's having 
made advances to a planter, on which the usual commissions and interest are 
charged, in the absence of any agreement to that effect, is clearly insufficient, 
in our opinion, to authorize a charge of commission on such portions of his 
crops as may be consigned to other factors. The law gives a privilege to the 
the commission merchant, in certain specified cases, on the crops of the plan- 
ter, to secure the reimbursement of his advances; but we are not aware that 
the law creates a :y obligation on the part of the planter to pay him commis- 
sions on his crops consigned to other factors. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court, be affirmed with costs. 


Srorrorp, J. I concur in the decree affirming the judgment, because I do 
not think it can be fairly inferred from the evidence, that Mrs. Lyons was under 
a legal obligation to consign all her crops of the year 1650, to the house of 
Lallande. 

Mr. Justice Bucnanan, concurs in this opinion. 


A. F. Rientor v. Joun’ Sime tt: 


The proper mode of seizing a debt existing in the form of a judgment, is a notification of seizure by 
_ the Sheriff to the judgment debtor. 

When third persons seek to annul a judicial sale, itis essential for them to show that they have 
been injured by the sale; otherwise they have no right to interfere with it. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
S. L. Johnson, for plaintiff : 


1. The seizure of the judgment of Rightor v. Slidell, by the United States 
Marshal, by service on Slided/, the debtor of the judgment, of the notice copied 
into the statement of facts, was a good, valid, and effectual seizure, and nothing 
in law, or in the nature of the case, required a resort to the provisions of the 
13th section of the Act of March 20th, 1839. 

Article 647 of the Code of Practice is in these words: “ But if the debtor 
has neither movable, nor slaves, nor immovable property, the Sheriff may seize 
the rights and credits which belong to him, and all sums of money which may 
be due to him, in whatsoever right, unless it be for alimony or salaries of 
office.” 

This article introduced no new principle or rule into our law. It was merely 
a declaration of the existing law which we derived from that of Spain and 
Rome. lower et al. vy. Livingston, 2 N.S. 615. 5 N.S. 180. Dig. 42, 1, 
15, sec. 8, et seq. ‘ 

No objection is made to the seizure in this case, except that it was not made 
by propounding interrogatories to the appellant under the Act of 1889. This 
assumes that the provisions of that act must be followed under penalty of nul- 
lity in all cases of seizure of incorporeal rights even when existing in the form 
of judgments. Prior to the existence of that act, and now, but for its exis- 
tence, the seizure made in this case would be exccptionable. This leads us to 
scrutinize the act to see what there is in it to justify the assumption. 

It was at first applicable only to the parish of Orleans, and began by de- 
claring, ‘‘ that in the parish of Urleans, whenever a party, plaintiff in a cause, 
has applied for a writ of jieri facias against the defendant, and has reason to 
believe that a third person has property or effects in his possession or under . 
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his control belonging to the defendant, or is indebted to him, he may cause 
such third person to be cited to answer under oath such interrogatories,” &c., 
rra faire citer, &c. 

The terms which are used in the act, it will be observed, are facultative and 
not imperative, nor is there the least intimation of the prohibition or exclusion 
of the modes of seizure which had been previously employed. There is noth- 
ing expressly or by implication repealing any former law or prescribing under 
penalty of nullity the observance of the statute. It is purely remedial, offer- 
ing a new means tothe creditor to obtain the great object of the machinery of 
justice, which is to secure the payment of that which is due. 

It is obvious that this statute can be of very little use, where the indebted- 
ness of the party in whose hands the seizure was laid, had been established by 
a judgment. The judgment debtor might even have good reason to oppose 
this mode of proceeding, as leading to several judgments, executions, and 
mo against him for the same debt and cause of action. 

The last clause of the act in question is in these words: “‘ The property and 
effects in the possession of a third person, belonging to the defendant, or debts 
due by him to such defendant, shall be decreed to be levied as by the Sheriff, 
from the date of the service of the interrogatories on such persons.” 

This part of the statute was necessary in order to attribute to the commence- 
ment of suit by citation and service of petition with interrogatories, the force 
of a seizure, which nothing in the nature of the proceeding gives to it. 

No nullity then can be argued from the terms of this statute under Art. 12, 
C.C. There is no repeal of Arts. 642, 647, C. P., there is only auxiliary 
means of enforcing that article in certain cases. 

These views of the law are sustained by the decisions of the courts. Har- 
ris v. The Bank of Mobile, 5 Ann. 538. After reviewing the case cited, 
the court says: “These decisions do not conflict with the principle, that an 
incorporeal right may be seized by notifying the person or corporation in pos- 
session of the subject of the right. The inability to seize the corporeal evi- 
dence of the right, does not prevent the creditor from seizing the right itself, 
by notifying the keeper of the subject matter of the right.” In Hanna v. Bry, 
5 Ann. 656, the court says: “ Ve understand the proper mode of seizing a 
debt existing in the form of a judgment, is a notification of seizure by the 
Sheriff to the judgment debtor ; and such notification, we think, was effected 
in the present case by the process of garnishment served upon the judgment 
debtor.” The language of this decision is in perfect accordance with our view 
of tne Statute of 1839, making it an auxiliary and cumulative remedy, not an 
exclusive one. The most essential element of the seizure of a judgment is the 
notification to the debtor of the judgment in order that he may not pay it, in 
ignorance of our seizure, to the owner of the judgment or to some fraudulent 
or negligent assignee. Sales of personal property are perfected as to third 
persons, by delivery, by the vendee getting actual possession of the property. 
As to incorporeal rights, “ the transferee is only possessed, as it regards third 
persons, after notice has been given to the debtor of the transfer having taken 
oo C. C. 2613. The Sheriff, in making seizures of personal property, 

llows the principle of the rule for sales. If the property be corporeal, he 
must take actual possession of it, or there is no seizure. If it be an incorpo- 
real right that he has to seize, he must take possession of it by notice of the 
seizure to the debtor of the right, as the conventional transferee must do under 
the article just cited. At common law, choses in action are not assignable, 
and therefore not seizable, and the creditor is obliged to resort to a bill in 
Chancery to make them available. 4th Kent, 431, note C. 

All the doubts about the validity and effectiveness of the seizure of incor- 
poreal rights by notice to the debtor of them, are of common law origin, and 
are discordant with the spirit of the civil law, which looks upon incorporcal 
rights as forming the subject of sales and seizures equally with corporeal pro- 
perty. Our act of 1839 gives the creditor the benefit of an immediate dis- 
covery and of compelling his debtor to pay over to him, and thus gives us the 
benefit in a very simple way of the creditor's bill in Chancery, It is in many 
cases a most usefy] remedy, but in cases like that before the court it is super- 
fluous. Cases may be supposed in which its enforced application would be 
depriving the creditor of his rights. His debtor might have sold his property 
on long terms, and his creditor, by this remedy, would have to wait to be paid 
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as the terms fell due. For this statute, says the court, shall order the debtor 
“to pay such sum, if the same be due, and if not, when the same shall be 
due.” Now, the Code of Practice contemplates the sale of property seized 
under a fi. fa. in order to make the money for the plaintiff without unneces- 
sary delay. Art. 642. And when the debtor can sell his incorporeal rights in 
order to realize ready money, there is no reason why they should not be sold, 
in execution, to pay his debts. 

The counsel for the appellant relies upon several cases which will now be 
noticed. The first is that of Scott v. Niblett, 6 Ann. 182. In this case the 
Sheriff attempted to make a seizure of a note on file in a suit in court, by ask- 
ing the clerk for the note, taking a description of it and handing it back to the 
clerk, with a notice of seizure. The court considered the note tangible property, 
of which the actual possession is indispensable to a valid seizure, as is evident 
from this extract from the opinion: “ We have always held that in order to 
make a valid seizure of tangible property, the thing levied upon must be taken 
into actual possession by the officer. Gaines v. Merchants’ Bank, 4 Ann. 871. 
A promissory note, endorsed in blank by the payee, is of that class of proper- 
ty. It is not merely the evidence of debt; with its endorsement, it con- 
tains the obligations of several parties, and is the subject of sale and delivery 
as much as any other movable.” A judgment is not tangible property and is 
not sold and delivered by delivery of the record, nor can it be seized by seiz- 
ing the record. Hanna v. Bry, 5 Ann. 656. 

The next is a judgment in the matter of Bonner & Smith v. Bunice Carl, in 
which H. Carl, co-surety of Hunice Carl, on a twelve months’ bond, caused 
himself to be subrogated to the plaintiffs, Bonner'& Smith, issued a ji. fa. 
against Hunice Carl, and seized her rights in the hands of H. C. Young et al., 
and then filed a petitition setting forth the seizure, alleging indebtedness to 
Eunice Carl, in an amount sufficient to satisfy the writ, and asking judgment 

inst them. This cause was excepted to as an endeavor to take advantage 
of the remedy given by the Act of 1839, without propounding interrogatories 
and conforming to the conditions of the act. Judgment, 10th April, 1854, 
“‘ As a general rule,” says the court, “a debtor is subject to the pursuit of his 
his creditor, and not of the creditor of his creditor. To facilitate judgment 
creditors in the collection of their claims, the remedy of the statute of 1839, 
was given, and those who desire its benefit must exercise the remedy in the 
manner provided by the statute, to wit, by citing the third person to answer 
interrogatories.” 

This decision, in no manner, conflicts with anything that we contend for. 
An exorbitant right is given by the Statute of 1839, that of suing for a debt 
due to another before we have got title to it; that in many cases of suing fora 
part only of the debt due to another, leaving the debtor of it exposed to other 
suits for the remainder. It is evident that an exceptionable right of the kind 
given for the benefit of the seizing creditor must be exercised by him in strict 
conformity with the statute which grants it, and the court, in the case quoted, 

roperly sustained the exception of the defendant on this ground. But where 
is its applicability to the present case ? 

Another case relied on by the appellant is, that of S. 0. Nelson & Co. v. 
Simpson, decided on the 15th instant. It is perhaps sufficient to say that this 
was a case of an attachment by mesne process, and that the opinion confines 
itself strictly. to such cases. The attachment moreover was made by a notice 
of seizure of the most general and comprehensive kind. In attachments gene- 
rally, the jurisdiction of the court cannot. be determined without the answers 
of garnishees, and there is no reason in this case for making a rule, which is 
indispensable in the great majority of cases, yield to the few exceptions. An 
attachment moreover by mesne process is an invasion of the defendant’s rights 
of property, before any claim is proved against him to justify it; is therefore 
a harsh measure, and is construed strictly against the plaintiff and favorably to 
the defendant. No inference can safely be drawn from this case in favor of 
the appellant’s pretentions. 

Looking then to the practice and jurisprudence which have always prevailed 
in Louisiana, to the provisions of the Code of Practice, to the procee of the 
civil law, to the terms of the Act of 1839; and the absence of any thing impe- 
rative or exclusive in them, and finally to the latest decisions of our courts, 
we come to the conclusion that nothing in our law, nor in the nature of the 
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case required us to propound interrogatories to the judgment debtor in order 
to make a valid seizure. 

2. At the time the seizure was laid in the hands of the appellant he had no 
interest in contesting it; it was a matter of indifference to him whether the 
judgment which he owed was paid to us or to our debtor. He was a simple 
stakeholder for three years while we were battling with other claimants. He 
then gets the control of a judgment against Rightor, with the view of con- 
testing the validity of our seizure of Rightor’s judgment against him, and 

leading the extinction of it by compensation. We say that the stakeholder 
no interest, and therefore no capacity to object to our form of proceeding 
when it was taken. Point de nullités sans grief, is a maxim that may well 
be applied to the appellant’s pretentions. If he saw fit voluntarily to change 
his position of disinterested stakeholder for that of interested party, the specu- 
lation was at his risk, and can give him no right to propose the nullity of pro- 
ceedings prior to his acquisition of an interest, which the party then having an 
interest never opposed, and has now most fully ratified, if there was any need 
of ratification. In Leblane v. Dubroca, 6 Ann. 360, it was held, that when 
third persons seek to annul a judicial sale on account of informalities, it is es- 
sential for them to show they have been injured by the sale, otherwise they 
have no right to interfere with it. The appellant cannot pretend that he has 
been injured by our proceeding, when the pretended informalities were com- 
mitted long before he had an interest in opposing them were known to him, 
and were the inducement to his acquiring an interest. If he has been injured 
at all, it is by his speculation upon our loss, and that speculation we do not 
suppose to have been made at any great outlay or exposure, as it would be 
easy to get the control of a judgment in such a case for a promise of a share 
of the profits. 

The doctrine that we contend for has repeatedly been the basis of the dis- 
cussions of our courts. State v. Martin, 2 Ann. 667. Fortier v. Slidell, 6 
Ann. 56. Conrey v. Copeland, 3 Ann. 452. Monition of Johnson, 3 Ann. 
656. 


. Clarke & Boyne, for defendant and appellant, cited Scott & Niblett, 6 Ann. 
182. Bonner & Smith v. Carl, 9 Ann. 

Voornies, J. (Simei, C. J., and Bucuanan, J., declined sitting.) On 
the 5th of January, 1854, a rule was taken on the defendant by Alfred Ed- 
wards, subrogated to the rights of the plaintiff, to show cause why a writ of 
Jieri facias should not issue against him in this case. 

The rule was made absolute, and the defendant appealed. 

On the 25th of February, 1848, the United States Marshal, by virtue of a 
pluries writ of fieri facias in the suit of Arthur Tappan & Co. against A. F. 
Rightor, notified the defendant, John Slidell, in writing, that he had seized in 
his hands, “ the goods and chattels, rights, credits, moneys, effects, or proper- 
ty of any kind,” which he might have belunging to the said defendant, Righ- 
tor, or as much thereof as would satisfy the writ, say $5000; and, in the 
notice, added: “TI seize in your hands, for the purpose aforesaid, particularly . 
a debt due by John Slidell to said defendant, A. F. Rightor, on which a judg- 
ment has been rendered by the First Judicial District Court of the State of 
Louisiana, numbered on the docket of said court, 20,226, and confirmed by 
the Supreme Court against said John Slidell, and in favor of said A. F. Righ- 
tor, being the same judgment which has already been levied on in this suit, 
under the 7. fa. issued herein on the 6th of December, 1842.” On the next 
day, A. F. Rightor was also notified of the seizure thus made in the hands of 
John Slidell. In 1851, John Slidell was subrogated to the rights of Jennison 
Eager, in a judgment in favor of the latter, exceeding in amount that in favor 
of Rightor against Slidell. Rightor was notified of this transfer and subro- 
gated in February, 1851. In September of the same year, Alfred Edwards, 
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plaintiff in the rule, became the purchaser of the judgment in favor of Rightor 
against Slidell, at a sale made by the United States Marshal, by virtue of the 
writ of fieri facias, in the suit of Arthur Tappan & Co. against A. F. Rightor. 
Rightor, being notified of the rule taken in this case, answered that he was 
notified of the proceedings by which Edwards became the purchaser of the 
judgment in his favor, and waived any exception or objection, if any existed, 
which he could have thereto, for annulling either the seizure or sale of said 
judgment. It is admitted by the parties, that the Code of Practice, and the 
amendments thereto, were adopted in December, 1839, as the rules of the 
United States Circuit Court. 

The judgment of Jennison Eager is pleaded in compensation by the defen- 
dant in the rule. In order to sustain his plea, it is urged by him that the pro- 
ceeding under the writ of jieri facias in the case of Arthur Tappan & Oo, 
against A. F. Rightor, were irregular and insufficient to effect a valid seizure 
in his hands. 

Under this state of facts, the District Court, in our opinion, did not err in 
maintaining the validity of the seizure and making the rule absolute. The 
seizure was made under Articles 642 and 647 of the Code of Practice, the last 
of which provides: “‘ But if the debtor has neither movable, nor slaves, nor 
immovable property, the Sheriff may seize the rights and credits which belong 
to him, and all sums of money which may be due to him, in whatsoever right, 
unless it be for alimony or salaries of office.” 

The Act of March 20th, 1839, section 13, produced no change in either of 
these articles, but only gave an auxiliary and cumulative remedy to the judg- 
ment creditor to secure the payment of that which is due to him. In the case 
of Harris v. The Bank of Mobile, 5 Ann. 538, it is held, “ that an incorporeal 
right may be seized by notifying the person or corporation in possession of 
the subject of the right. The inability to seize the incorporeal evidence of the 
right, does not prevent the creditor from seizing the right itself, by notifying 
the keeper of the subject matter of the right.” In Hanna v. Bry, 5 Ann. 
656, it is held, that the proper mode of seizing a debt existing in the form of 
a judgment, is a notification of seizure by the Sheriff to the judgment debtor.” 
These decisions harmonize with our construction of this statute. Under Arti- 
cle 2618 of the Civil Code, in relation to the transfer of incorporeal rights, 
such notice is sufficient as it regards third persons. We do not think that the 
cases, to which we have adverted, conflict in any manner with any of those on 
which the appellant’s counsel rely, namely, Scott v. Niblett, 6 Annual, 182; 
Gaines v. Merchants’ Bank, 4 Ann. 371; Bonner & Smith v. Eunice Carl, and 
Nelson & Co. v. Simpson. It is settled, that when third persons seek to annul 
a judicial sale, it is essential for them to show that they have been injured by 
the sale, otherwise they have no right to interfere with it. 6 Ann. 360. The 
appellant cannot deny that he was notified of the seizure previous to his hav- 
ing acquired any right to the judgment of Jennison Eager against A. F. 
Rightor, and must therefore submit to the injury or loss to which he has ex- 
posed himself by his own voluntary act. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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Duncan v. Lasovuisse. 


HE following amended decree in the above case, reported ante p. 49, was 

accidentally omitted : 

Simei, ©. J. The opinions of the Judges respectively remain unchanged, 
except as to the propriety of the reservation added to the judgment of affir- 
mance, by way of amendment. 

It is therefore ordered that the application for rehearing be dismissed. 

It is further ordered, that the judgment in this cause by this court rendered 
on the 23d of January last, be amended so as to read as follows: 

It is therefore decreed, that the judgment of the District Court be affirmed, 
with costs, without any prejudice to any right of action the said Duncan may 
have for damages for the breach by said Labouisse, of the alleged formal agree- 
ment between said Labouisse and said Duncan, mentioned in the petition. 
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INDEX. 


Where a reference is made under any head, the figures refer to the corresponding figures in the 
Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
reade: to turn at once to the case, should he so prefer, without previously consulting the Index. 


ACTION. 


1. Where matters of mal-administration are urged by way of opposition to 
an account, it is premature to institute a direct action on the same mat- 
ters before the decision of the opposition. Kellar v. Ridgeley, 48. 


2. Plaintiff built a road on the land of a non-resident, under a contract with 
defendant. Plaintiff showed that in consequence of the neglect of the 
parochial authorities to notify the non-resident, a proceeding against him 
would have been ineffectual. Held: That as the proceedings against 
the land would be nugatory, he might proceed at once against the Police 


Jury. Michel v. Police Jury of Terrebonne, 67. 
3. A dormant partner need not be joined in an action by an ostensible part- 
nership. Keane v. Fisher, 70. 


4. A judgment rendered in an action against an executor, cannot be inquired 
into by a legatee upon an opposition to the executor’s account. C. P. 
986, 987. Succession of Smith, 107. 

5. The hypothecary action may be prosecuted by resort to the executory 
process, in those cases in which it is allowed, and where the property 
can be directly seized in the hands of the third possessor, but if it cannot 
be seized because the third possessor refuses to deliver it up, the hypo- 
thecary creditor may proceed by an ordinary action to compel him to 
deliver it up, or pay the amount for which it stands hypothecated. C. 
P. 68. Desobry'v. Carmena, 180. 


6. In tae hypothecary action, if the plaintiff prove that the property subject 
to the mortgage was once in the defendant's possession, it then rests on 
the defendant, in order to lischarge himself from the obligation of either 
delivering it or paying the debt, to show in what manner he has parted 
with the possession—if he has sold the property, he is no longer liable, 
and the creditor must pursue it in other hands; but if it continues in 

. his possession, or under his control, he must either pay the debt, or de- 

i liver it up. Ibid. 





| 7. Suit against executors involving title to land—Held; The universal lega- 
, tees should have been made parties. 
Cronan v. Executors of MeDonogh, 302, 


: 8. Where some of the members of a corporation have been excluded by 
others from their rights and privileges as corporators—in an action to be 
restored to the enjoyment of those rights, the corporation must be made 


a party to the suit—and the court should so order and not dismiss the 
action. Ross v, Crockett, 387, 
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ACTION, (continued). * 


; 9. A personal action for damages for a tort, does not expire with the person 
* who instituted the action. Vincent v. Sharp, 463. 


10. B. opened the succession of A. and qualified as administrator in the parish 
of Caddo. B. died and C. opened his succession, and qualified as cura- 
tor in the parish of Sabine. The minor children of A. through a dative 
tutor, sued C. as curator, in the parish of Sabine, for the inheritance 
coming from their father A. The defendant contended that the action 
should, under Art. C. P., 988 and 1008, have been brought in the parish 
of Caddo, where A. died; and that the action should have been for a 
settlement of the account of B. as administrator. But held: that the 
action was properly brought. . Gallian v. Coz, 500. 


11. The cash and other property which an insolvent has in his hands at the 
time of his cession, belong by virtue thereof to his creditors; and if he 
retains them, the syndic may, by ordinary action, compel him to deliver 
them. Dunlap v. O Conner, 558. 7 


See Domic.—Lacock v. Davidson, 162. 
Thorn v. Tyson, 281. 
See Hussanp anp Wire—Gilmore v. Gilmore, 197. 
Robertson v. Davia, 268. 
- See Execurors aNp Apministrators—Scott v. Key, 218. 

See Maziciovs Prosecutiox—Hall v. Acklin, 219. 
See Practice— Haynes v. Carter, 265. 
See Acunt—Cronan v. Peters, 468. e 
See Sequestration—Barriere v. Feste, 535. 


ADMINISTRATORS, 
See ExecuTors AND ADMINISTRATORS, 


AGENT. 


1.. The 16th section of the Act of 1839, which provides that “in all cases 
where, by any provision of the Code of Practice, an oath of a party is 
required, it may (in the case of the absence of said party) be made by 
his agent or‘attorney,” does not extend to cases where parties may be ‘ 
absent from court, for parties are, as a general rule, bound to be in court 
on the day fixed for trial, at their peril. Beatty v. Tete, 129. 








2. Whatever right or title a person may have to property which he sells as 
the agent of another, passes by the conveyance as completely as if it 
were sold in his own name. Whitehead v. Cramer, 216. 


3. Defendant, an officer of Government, by an erroneous construction of 
° plaintiff’s contract with the Government, prevented its performance, and 
thus deprived plaintiff of advantages resulting from it. The Government 
ratified the construction which defendant placed upon the contract. 
Held ; That the contract was a public one, in which defendant had no 
personal interest, and which was not obligatory upon him, and that he 
could not be held liable for an erroneous interpretation of it which the 
Government ratified. * Cronan v. Peters, 468. 


4. A person dealing with a known agent in a matter within the scope of his 
agency, gives credit to the principal. Spotte v. Cowan, 520. 


See ATTORNEY. 
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APPEAL. 


1. Where the claim for damages is fictitious, and made for the purpose of 
giving the Supreme Court jurisdiction, the appeal will be dismissed. 

. Hagenberger v. Wild, 3. 

2. Where an appeal is applied for at the close of the month, or where the 
pressure of business renders it impracticable to make out the transcript 
in time to be filed in the next month in the Supreme Court, it is not un- 
usual for the District Courts of New Orleans to fix the return ri of the 
appeal the month after the next. 

State v. the Judge of the 6th District Court of New bitaaila 14. 


3. Defendants opposed a rule taken to homologate the report of auditors. 
The Court decreed that the sale be made absolute, and that the report 
of the auditors “ be homologated and adopted as the basis of the judg- 
ment of the Court in thepremises.” eld : That defendants had a right 
after the decree homologating the report of the auditors, to have the 
cause set down for trial on the merits. The judgment was not final ; it 
was irregular in the Judge to sign it, but being merely interlocutory, the 
appeal was premature, and must be dismissed, 

Roman and Kernion v. Forstall, 19. 


4. The transcript not having been filed within the legal delay, and the appel- 
lants having failed to show that they were prevented from doing so by 
cirgumstances beyond their control—appeal dismissed. 

French v. Harrod, 21. 

5. The rule, that where an act is to be done within a given time, it may be 
done afterwards, if nothing occurs to prevent, does not apply to a case 
where the transcript of the record has not been filed in the Supreme 
Court within three judicial days after the return day thereof. bid. 

6. The Supreme Court has jurisdiction, in criminal cases, of questions of law 


alone. State v. Muldoon, 24. 
7. No appeal will lie from the refusal of the District Court to grant a contin- 
nt uance in a criminal case. Ibid. 


8. A party who takes a suspensive appeal and abandons it, cannot afterwards 
take a devolutive appeal. Collins v. Monticou, 39. 





9. There can be no appeal from a judgment before it is signed. 
Chartier v. Police Jury of Plaquemines, 42. 
10. Appeal dismissed because the transcript was not filed within the time pre- 
scribed by law. Lion vy. Wolf, 65. 


11. There were two suits brought by the plaintiffs, one of which was for only 
$157 and interest. Held: considering the manner in which the parties 
thought proper to try them in the Court below, virtually consolidating 
them, the motion to dismiss as to one of the suits should not be enter- 


tained against the appellants. Marshall v. Fall, 92. 
12. Appeal dismissed because one of the defendant’s warrantors had not been 
made a party to it. Williams v. Courteney, 98. 


13. Motion to dismiss an appeal on the ground that there was no judgment or 
sentence. Held: The appellate jurisdiction in criminal matters, under 
Article 62 of the Constitution, only extends to cases where the punish- 
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APPEAL, (continued). 


ment has already been pronounced by sentence or judgment of a court; 
otherwise there is no foundatien for an appeal. State v. Pratt, 157. 


14, The proper parties not being before the court, and the bond given not be- 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


238. 


24, 


ing in conformity to the order of the court—appeal dismissed. 
Biirton v. Sheriff of St. Helena, 158. 
Where the wife is alone interested in the suit, she must be a party to the 
appeal bond, or her appeal will be dismissed. Day v. Gordon, 183. 


The Clerk certified that the record contained all the documents filed, all — 


the testimony adduced, etc., “that can be found on jfile and of record.” 
Appeal dismisssed for insufficiency of certificate. 
Succession of Kemp, 390. 
In attachment proceedings, notice posted either at the door of the court- 
house or of the parish church, stands in the place of citation—if this 
formality is omitted, it is fatal. But where the objection is set up by 
one who is not a party to the proceedings, in order to avail himself of 
the objection, he must prove that this essential formality was omitted, 
although such proof involves a negative. ’ Mithoff v. Dewees, 550. 
Formerly, the First District Court of Louisiana, held its sessions in the 
parish of Orleans, and its jurisdiction extended over the parish of Jeffer- 
son. The Sheriff of the parish of Orleans could not legally serve process 
out of the limits of his parish—process in the parish of Jefferson was 
served by the Sheriff of that parish. But where an attachment issued 
from the First District Court of Louisiana, although it could only have 
been levied on property in Jefferson by the Sheriff of Jefferson, yet the 
notices, which the law required, were properly posted on the door of the 
parish church of the parish of Orleans, or that of the door where the First 
District Court of* Louisiana was held, and could only have been posted 
by the Sheriff-of the latter parish.” Ibid. 
Under the facts of the case, although the Sheriff’s return could not be 
found, it was presumed that he had given the proper notice of s¢izure 
under an attachment. Ibid. 
Where the amount of the claim is less than three hundred dollars, not- 
withstanding the amount of the property seized under garnishment pro- 
cess is more than that sum, the appeal will be dismissed. 
Buisson v. Staats, 236. 
A judgment of the District Court, refusing the application of defendant to 
remove a case to the Circuit Court of the United States, is interlocutory 
and unappealable. City of New Orleans v. Shepherd, 241. 
It satisfactorily appearing that the nominal plaintiff and appellant in this 
suit, is and was dead, at the time of its institution, the appeal was dis- 
missed. Kerr v. Hays, 241. 
Where a devolutive appeal has been taken, it is a waiver of the right toa 
suspensive appeal, and plaintiff may have execution before the lapse of 
ten days. Legget v. Potter, 309. 


It is not necessary, in order to make an appeal suspensive, that the costs 
should be included in the amount of the bond. 


Brown v. Brown, 310. 
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APPEAL, (continued). ’ 

25. The signature of the husband to the appeal bond is sufficient authority for 
the wife to appeal. Mills v. Crocker, 334. 

26. The Judge of the District Court, ex proprio motu dismissed plaintiff’s suit, 
on the ground that the amount claimed was sfated fictitiously with the 
view of giving the court jurisdiction. Plaintiff applied for an appeal 
which was refused. On application for a mandamus, Held : the right of 
petitioner to an appeal cannot be doubted. The matter in dispute ex- 
ceeds $300, and the petitioner has a right to obtain the judgment of the 
appellate court, on all the questions which have been or might have been 
passed upon in the inferior tribunal. 

The State v. the Judge of the Sixth Judicial District, 358. 

. Where the claim is against an executor personally, and is for less than 
$300, the appeal will be dismissed, notwithstanding the amount of the 
succession may have exceeded that sum. Art 1152, C. C., does not ap- 
ply in such a case. Succession of Jarvis, 370. 


. An appellant will not lose his right of appeal in consequence of the surety 
becoming insolvent after he had signed the bond. In such a case, it is 
the duty of the court to allow a sufficient surety to be substituted. And 
where the right was denied, and the District Judge dismissed the appeal 
and allowed an execution to issue, a writ of prohibition was granted to 
arrest proceedings under it. Gray v. Lowe, 478. 

. When an appeal is evidently taken for delay, the appellee is entitled to 
damages. Florence vy. Bonner, 5238. 

See also 583, 537. 

. Appeal will be dismissed where the case has not been filed within three 
judicial days after the return day, and no extension of time has been 
obtained. Wagner v. Hagan, 538. 


See Supreme Ooort. " 
See Appzat—Gilmore v. Gilmore, 197. 


ARBITRATORS AND ARBITRATION. 


1. Arbitrators, before examining the difference to them submitted, shall take 
an oath before a Judge or Justice of the Peace, to render their award 
with integrity and impartiality in the cause. C. C., 3078. 

; Bethea v. Hood, 88. 

2. Parol evidence is incompetent to cke out an award, deficient in the essen- 
tial formality of an oath of the arbitrators. . Ibid. 


8. The penalties stipulated in a submission which is partially executed, can 
be modified by the discretion of the Court. Code, 2123. 


Lowry v. Cobb, 592. 


ARREST. 


1. Under the Act of March 18th, 1847, a creditor, who would arrest a non- 
resident debtor, must make the fact of absconding appear by his own 
oath. It is not competent for an agent or attorney of the arresting cred- 
itor to take the oath. Merritt v. Openheim, 54. 

2. To entitle a creditor to the benefit of the writ of arrest under the 10th 
section of the Act of 1840, for abolishing imprisonment for debt, the 
grounds on which he claims the writ should be verified by oath. Joid. 





ASSIGNMENT OF CLAIM. 
1. Until notice is given of the transfer of a claim, by the transferree to the 


INDEX. 


person on whom it is given, the assignment is incomplete and a creditor 
of the transferrer may legally seize and appropriate it to his own debt. 
C. C. 2613. . Ayles v. Hawley, 362. 


ATTACHMENT. | 
1. Irregularities in the proceedings in attachment, anterior to judgment, ex- 


cept an entire want of citation, must be corrected by some direct pro- 
ceedings before the court in which the attachment issued, or by appeal : 
they cannot be drawn into question collaterally. 

Bank of Augusta v. Jaudon, 8. 


. An attachment by mesne process can be legally made only in one of two 
ways: either by the actual seizure and detention of the property of the 
debtor, or by garnishment process; thatis to say: by service of citatién 
upon the debtor of defendant. Nelson v. Simpson, 311. 

. An exception, probably, exists to this rule, where a man attaches a debt 
due by himself to the person whom he sues; but this exception is ex 
necessitate, the quality of the debtor and creditor being blended in the 
same person. Ibid. 


. A notice of seizure under attachment, served on a garnishee who has pos- 
session of a bill of exchange belonging to the debtor, and against which 
a third party has equities, does not destroy those equities. The seizure 
affects the interest which the defendant has in the bill, and nothing more. 
The seizing creditor does not acquire such a right in the bill as the 
debtor might have conveyed to an endorsee for value and without notice. 
Davis v. Del- Campo, 359. 


. Where property attached has been bonded, it will be too iate for third 
persons to intervene and claim either the property itself or a privilege 
on it. McRae v. Austin, 360. 


. Where the property attached is bonded, the attachment is dissolved and 

the bond is substituted for the property. In such a case, it is not neces- 

sary to make an inventory under Article 257 of the Code of Practice. 
McRae v. Austin, 361. 


. A judgment in rem cannot be executed to the prejudice of third persons 
upon any other property than the specific property attached. 

? Woodworth v. Lemmerman, 524. 
. The Code of Practice makes it the imperative duty of the Sheriff, in suing 
out a writ of attachment to seize and detain the property of the debtor, 
whether it consists of goods, effects, rights, credits or right of action. O. 
P. 256. Ibid. 


. He must take charge and keep possession of all the goods and effects, 
which he may have attached, with the exception of such sums as may 
be due by the garnishee, and he must make in the presence of two wit- 
nesses, an exact and minute inventory of the same, to be returned with 
all his doings to the court. C. P. 257. Tbid. 

See Srorrace én transitu—Marshally Fall,92. 
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ATTACHMENT, (continued). =" { 


10. In an attachment suit, where the petition, affidavit and bond were filed at 
the same time, and the petition contained no prayer for attachment, the 
attachment will be dismissed. Kelly v. Bently, 586. 


ATTORNEY. 


1. The Court appointed an attorney to represent an absent minor who was a 
legatee of the testator. The executrix filed an account, which the attor- 
ney opposed, claiming to be placed on it for professional services ren- 
dered the absent minor, and praying that the amount might be paid out 
of the revenues of the estate. Held: The allowance of the claim would 
be in contravention of the 71st Article of the Constitution of 1845, but 
the judgment is without prejudice to the right of the attorney to claim 
compensation for his services from the estate of the minor. 

Succession of Ira Smith, 107. 

2. Plaintiff’s counsel was to receive 25 per cent. on the amount recovered. 
Held: The interest he had in the result rendered the attorney incompe- 
tent to testify. Hall vy. Acklen, 219. 


8. Defendant, an attorney at law, was fined and imprisoned for filing an argu- 
ment in the Supreme Court, which was held to be indecorous and disre- 
spectful to the Court and to one of its members. 

State v. Redmond, 319. 
AUDITORS. 


1. The compensation of auditors is left to the sound discretion of the court 
which appoints them, (C. P. 462), and a very clear case of error should 
be made out to justify the Supreme Court in increasing the allowance. 

Executors of Gordon v. Mavreau, 586. 


2. The Code of Practice does not seem to contemplate that witnesses should 
be called to estimate the value of services rendered by auditors; they 


are to be determined by the court “according to the nature of the 
cause.” Lbid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. The law does not require the holder of a promissory note to prove the cir- 
cumstances under which he obtained possession of it, except where the 
want or failure, or illegality of the original consideration is clearly shown, 
and in case of a lost or stolen instrument. Judson v. Holmes, 20. 


2. Where an agent has fraudulently parted with the note of his principal, 
the original owner may require from the holder proof that he is a holder 
for value. McLemore vy. Cannon, 22. 


3. When an endorser of a note pays it, without seasonable notice of the non- 
payment by the maker, he cannot recover from a previous endorser, 
although he has lost no time in notifying such endorser. 

Edwards v. Minvielle, 27. 

4. Where notice of non-payment of a note is sent by mail to the endorser, it 
should be directed to the post office, if known, nearest to his residence. 
But if he is in the habit of receiving his letters at a more distant post 
office, or through a more circuitous route, and that fact is known to the 
person sending the notice, notice sent by the latter mode will be good. 

Bank of Louisiana ¥. Tournillon, 182. 





INDEX. 


BILLS OF EXCHANGE AND PROMISSORY NOTES, (continued). 

5. The rules prescribing the diligence to be used in communicating notice ofthe — ? 

non-payment of notes and bills, are founded in general convenience, and 

should be interpreted and applied so as to impede as little as_ possible, 

consistently with the safety of parties, the circulation of commercial 
paper. 1 bid. 

6. Bills drawn from one State of the Union on another are foreign bills so far — 
as to give credit to the protests by Notaries in othes States, and such 
protests are admissible without further proof, in our courts. But notice 
to parties sought to be charged as drawers or endorsers cannot be proved 
by the certificate of a Notary who protested the bills, it must be proved 
like all other facts. Schneider v. Cochrane, 235. 

7. An accommodation acceptor has no right of action against the drawer 
until the maturity of the bill and payment by the acceptor. 

Shannon v. Langhorn, 526. 


8. The obligation contracted by one whose name was subsequently placed 
on the back of the note which the payee had not endorsed, is not that of 
an endorser under the commercial law, but of an ordinary surety, and he _ 
cannot avail himself of the want of notice. Chorn v. Merrill, 538. 

See Supreme Court—Brown v. Thomas, 9%. 
See PartNers AND Partnersnip—Steewart v. Caldwell, 419. 
See Evipence—Lecourt v. McBean, 459. 
Nichols v. Morgan, 534. 
BOUNDARY. 

See Sate—Landry v. Tullier, 100. 

Nichols y. Adams, 117. 

Purl v. Miles, 270. 

Lemoin v. Monela, 515. 


CASES AFFIRMED, OVERRULED, ec. 
1, Arnous c. Davern—too broadly stated. Union Bank v. Bowman, 195. 
2. Sigur v. Crenshaw, 8 Annual—Affirmed. State v. Baumback, 237. 
$. Dees v. Tilden, 2 Annual—aAffirmed. Tilden v. Dées, 250. 
4 


. New Orleans and Carrolton Railroad Company v. Second Municipality of 
New Orleans—Affirmed. 
Knight v. Carroliton Railroad Company, 284. 
. Wents o. Voght, 3 Annual—Affirmed. Vergis v. Forshee, 294. 
6. State v. McLane, 4 Annual—Affirmed. State v. Lovenstein, 313. 


. Boyle v. Mann, 4 Annual—principal of, too broadly stated. 
Suydam v. Kinney, 316, 


8. Henderson v. Wilcox, 2 Annual—Affirmed. Henderson v. Wilcox, 34. 

9. Police, Jury ». McDonogh, 8 Annual—Affirmed, 

New Orleans vy, Graihle, 561, 
CITATION. 

1. Citation to appear or an actual appearance in court is indispensable to 
affect the rights of a party by judicial proceedings, except in the case 
of creditors, where the law has declared public advertisement, notice 
to them to oppose, an equivalent to citation. 

Augusta Insurance Company v. Packwood, 74, 


See CurATOR AD HOC. - 
PRACTICE. 
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CLERKS. 
1. By the Act of 1850, clerks of the several District Courts were vested with 


authority to issue commissions to take the testimony of witnesses in and 
out of the State. Ferriber v. Latting, 169. 


CODE—CIVIL. 


1. Article 126 of the Civil Code, which provides, that if the husband refuses 
to empower his wife to appear in court the Judge may give such autho- 
rity, must be construed with reference to those articles of the Code of 
Practice which declare in what cases a married woman may sue and 
be sued. Cowand v. Pulley, 12. 


2. Article 671 of the Civil Code has not taken away from the owners of 
ground lots “in the cities, towns or suburbs of this State,” the right of 
finishing the whole front of the house they may erect upon their lots, in 
such manner as their taste may dictate. The wall spoken of in that ar- 
ticle is the side wall which supports equally the buildings erected on 
both sides of a line dividing the property of two individuals. 

Duncan vy. Labouisse, 49. 


8. Defendant objected to the validity of the plaintiffs’ derivative titles, on the 
ground that the transfers sous seing privé had not been duly acknowledged, 
by either parties or subscribing witnesses, previous to their registry, and 
could not therefore effect the rights of third persons. Held: The pro- 
visions of Article 2250 and .2417 are parcels of our system of registry 
law, and are not applicable to this contest upon independent adverse 
titles. In such contests, the question is whether the act offered in evi- 


dence, is binding between the parties to it. Those articles are for the 
protection of creditors of the vendor, bona fide purchasers from him, 
and other persons claiming under or through him; they constitute no 
objection to such acts availing as links in the chain of conveyance in a 
contest between claimants of public land—one under a confirmed grant, 
the other under an entry. Kittridge y. Hebert, 154. 


ARTICLES REFERRED TO AND APPLIED BY THE COURT. 


ARTICLES. PAGE. 
115. Marriage, - - 491 
126. Authority of wife to sue, 12 
126. Husband and Wife, 197 
129. 197 
281. 491 
803. 560 
822. Tutorship, 854 
828. - 854 
828. ? - 491 
842. Tutor’s commission, - | 505 
852. Expense of Tutorship, - 122 
856. Prescription of Minor’s action against ain 43 
495. Possessor in good faith, 171 
671. Party Wall, ates . 49 


Boundary, - ale - 270 
850. Sale by boundary, 17, 100 
79 





CODE, CIVIL, (continued). 
ARTICLES. 
1089. When creditors have preference to administer, 
1114. Who have preference to administer, - 
1189, Curator cannot purchase at succession sale, 
1152. Successions, - - - - 


1156. Sale of succession property to pay debts, 


1291. Tutors, Re § ae ee 

1571. Witnesses to nuncupative will, 

1574. Nuncupative testament, ae wee 
1584. Persons incompetent to witness testaments, - 
1587. Residents of witnesses to testaments, - 
1648. Proof.of olographic testament, © <i 
1661 

— Sale of succession property to pay debts, 


nn No lesion in judicial sales, & to4 
nod s96.f Stipulation pour autrui, 


1924. Damages, Pek, ctor tS 
1932 . , 

1983.¢ Interest, stipulation for, &c. 
2040. Resolutory condition, - 
2127. Payment, - 

2157. Subrogation, 


2159" 
2160 
2161 }Imputation of payments, 
2162 
2168. 


2181 
2185 > Novation, 
2188. 


2205. Compensation, 
2207. 3 


2236. Counter letter, 


2250. Registry, ae PR. 
nna Testimonial proof of slaves, &c. 


5350. Suit on lost instrument, = - 


lett 
2327. 


2329. Income of dowry, &c. 


Wife’s dowry, - 


oon 


Separation of property, 
laa Registry, rere 
2428. Jiidicial sale, 

2448. Sale, 


2471. Sale by sintilonn, 


2871 
2372 > Partnership of acquets, 





CODE, CIVIL, (continued). 
ARTICLES. 
2478 2481. Warranty, 


a. Redhibition, 

2535. Warrant, - - 

2572. Lesion not granted, when, - 
2618. Agreement of claim—notice of 


2704 
aria. Lease, * fife eettege 


2843. Partnership, - 


8012 
8018 > Suretyship, - - 
2023. 


8078. Arbitrators, - - 
8184. Privileges and liens, 

3194. Privileges, a, 
8333. Reinscription of mortgages, 


3417 

8420 

8433 >} Prescription, . . - 
8465 

3466. j 


3485. Prescription, 

8487. Prescription, 

8505. Prescription, - 

8510. Freedom acquired by ieee sere 
8518. Prescription, - - 
8926. Judicial mortgage, - - 


CODE OF PRACTICE. 


1. Article 107 of the Code of Practice, must be taken in the restricted 
sense which results from the French text. Cowand v. Pulley, 12. 


2. Article 588 of the Code of Practice does not make it imperative, in all 

. eases, upon the Judge who grants an appeal, to make it returnable at 

the next term of the appellate court. It provides that if there be not 

sufficient time to admit of the citation of the appellee to appear before 

the Court of Appeal at its next term, owing to the distance of his do- 

micil from the place where the court is held, he shall be cited to ap- 
pear before the Court of Appeal at the subsequent term. 

The State v. The Judge of the Sixth District Court of N. O., 14. 


8. Article 888 of the Code of Practice, gives the Supreme Court the right 
to extend the time for bringing up the appeal, beyond that fixed by the 
court of the first instance ; but it is not necessary that the District Judge 
should refer the appellant to the Supreme Court for an extension of 
time, for bringing up his appeal when the impossibility of doing so at 
the next monthly term may be known before the appeal is granted. bid. 


4 The court cannot give judgment, discharging the obligors of a tutor’s 
bond before the ward attains the age of majority. This point was ruled 
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CODE OF PRACTICE, (continued). 


in Stafford v. Villain, 10th La. Rep. 329, and it is not inconsistent 
with the provisions of Article 615 of the Code of Practice. 
Kellar v. Ridgeley, 48. 
ARTICLES REFERRED TO AND APPLIED BY THE COURT. 
ARTICLES. PAGE. 


1-118 i 
81-120 Personal action does notexpire with plaintiff’sdeath, 463 
22-907. 


68. Hypothecary action. - - - - - - 180 
89. Exception of domicil, 178 
107. Construction of - 12 


138} Action against the wife, 197 


129. Exception of domicil, - 178 


162 


aa Where to sue, &. | 231 


165. 


166. Where to sue to defendant, - 162 


967.4 Sheriff’s duty in attaching, - - . 361, 424 


462. Auditors, - - - - - - - 6506 
546. Final judgments must be signed by Judges ren- 
dering them, - - - . - 42 
588. Return of Appeals, w ihe . - 14 
Effect of executing judgments, - - - - 197 
Judgment against minors, - - - - - 428 
Court rendering judgment has cognizance of its 
execution, - - - - 496, 506 
641. Clerk to issue 7. /a., when, - 496 
654. Notice of ji. fa. - - 2938 
680. Sheriff’s sale, - - 171 


684. “ “ * a 914 


a. t Purchasers under execution, - 232 


767. Duty of Sheriffs, ws le 506 
830. Writ of mandamus, 513 
834. Writ of mandamus, 496 
883. Return of appeals, - 14 


= } Action against successions, . - 107 


988. Payment of debts agaiast successions, 500 
990. Sale of succession property to pay debts, 107 
1008. Claim against succession, - - 500 


COMMUNITY. 


1. Where, at the time of marriage, the wife had a stock in trade which, by 
the joint industry of herself and husband, was increased, the stock thus 
acquired was community property; but on a separation of property be- 
tween the spouses, it was chargeable with the value of the stock which 
the wife had on hand at the time of the marriage. 

Werner v. Kelly, 60. - 





INDEX. 
COMMUNITY, (continued). 

2. Samuel Packwood and his wife Alice, changed their residence from Louis- 
iana to New York in 1836, where they continued to remain until the 
death of the wife in 1840. While they resided in New York, the husband 
sold the property, which is the subject of this controversy, to Stewart, 
who agreed to pay in annual instalments, and gave his six notes for the 
purchase money, and stipulated for the privilege of cancelling the sale at 
any time before the final payment of the whole purchase money, upon a 
proper allowance of indemnity to the vendor. After the death of the 
wife the property was reconveyed to the vendor, in consideration of 
the return of the six notes which had been given for the price. It was 
admitted that the property when sold by Packwood, was a part of the 
community. The heirs of Mrs. Packwood claimed that the re-acquisition 
of the property enured in part to their benefit, while Packwood main- 
tained that it enured to him alone. Held : 
1st. The notes having been received by Packwood in New York, where 
he and his wife were domiciled, and being there in his possession after 
her death, whether a half interest in those notes vested in the wife’s 
heirs—Quere ? . Augusta Insurance Co. v. Packwood, 74. 
2d. The decision of Packwood’s succession, 12 Rob. 369, on the subject 
of the rescission of the sale from Packwood to Stewart affirmed. Ibid. 


8d. On the death of his wife Packwood ceased to represent the community. 
He took the title in his own name and for his individual account. If the 
heirs of his wife had any claim, it was not against the property, but 
against Packwood, to compel him to account for their funds converted to 
his own use. Ibid. 





4th. To effect a rescission of the sale so as to replace parties in the same 
position as if a sale had never been made, the parties to the sale and the 
rescission should be the same. Per Slidell,C.J., Campbell, J., and 
Voorhies, J. concurring. Ibid. 


. The stipulation which is proved to have existed, securing to the purchaser 
the privilege of cancelling the sale at any time before the final payment 
of the purchase money, upon proper allowance of indemnity to Packwood, 
the seller, did not render the contract null. The right to cancel the sale 
depended upon a proper allowance of indemnity to Packwood ; and this 
was not a potestative condition. Per Ogden, J.. Buchanan, J. concur- 
ring. Ibid. 

. The plantation and slaves in Louisiana, it is admitted, continued to belong 
to the community, notwithstanding the removal of the husband and wife 
to New York. The notes for the purchase money represented the price 
of the property, and the community must be considered as entitled to 
the price, as being owners of the property sold. If the price had been 
paid before the death of the wife, the husband might have disposed of it 
as he pleased, but as it remained unpaid, the heirs had the same right 
to the price that they would have had to the property if it never had 
been sold; and as the consideration of the retrocession to Packwood was 
the cancelling of all the notes, constituting the whole price, he must be 
considered as having undertaken to represent the heirs of his wife, and 
as having their title reinvested as well as his own. Ogden, J., dissenting, 
Buchanan, J., concurring in the dissenting opinion. Tdid. 
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COMMUNITY, (continued). - 
8. The dissolving condition when accomplished, operates a revocation of the 
- obligation, and places matters in the same state as though the obligation 
had never existed. ©. C. 2040. Ibid. 


9. The testator directed that the community property belonging to himself 
and wife should be kept together, the proceeds to be applied to the pay- 
ment of his debts and certain legacies; he appointed his wife testamen- 
tary executriz, and bequeathed to her a life estate in his property, with 
permission to sell the personal estate, but prohibiting the sale of the real 
estate. The wife “claimed the usufruct of the entire estate of her 
deceased husband during her life, without waiving, but expressly 
reserving the usufruct of the one-half of the community belong- 
ing to said estate, as accorded to her by the act of 1844, in case the 
provisions of said will should be declared invalid.” Held: the rights 
of the widow as usufructuary, either under the will or the Act of 
1844, stand unaffected by her appointment as testamentary executrix. 
Neither are her rights, as surviving partner in community, controlled by 
the dispositions contained in the testator’s will. At the death of the tes- 
tator her rights were fixed by law—as survivor, she could either sell a 
sufficient amount of community property to discharge the debts, and ex- 
ercise her right of usufruct on one-half of the residue, or retain the whole 
property and receive its fruits on paying the debts herself. 

Succession of Ira Smith, 107. 


10. The claim for the erection of a tomb over a deceased husband must be 
borne by his estate and not by the community. Ibid. 


11. Where, at the time of marriage, the parties did not contemplate residing 
in this State, were married out of it, and never resided in it, property 
purchased in this State will be the property of the husband and not of 
the husband and wife. Armorer v. Case, 288. 


12. The husband need not personally superintend the cultivation of the wife’s 
plantation, held by her as paraphernal property. He may act through 
an agent, and the fruits will fall into the community, and be liable for 
the debts of the community. C. C. 2372, 2371. The fruits hanging by 
the roots on the hereditary or proper lands of either the husband or the 
wife, at the time of the dissolution of the marriage, are equally divided be- 
tween husband and wife, or their heirs, (2376,) and the community must 
bear the charges of cultivation, and other incidental expenses. 

Wilcox v. Henderson, 347. 
See Husspanp AnD Wire—<Seignoure v. Gardanne and Wife, 4. 
Percy v. Percy, 185. 
Robe?Mseon v. Davis, 268. 
Very v. Very, 283. 
Succession of Lee, 398. 
See Mortaace—Succcession of Hayden, 386. 


COMPENSATION. 
1. Where the-amount pleaded in compensation is less than what would be 
due under the contract as stated by the defendant to have existed, the 
plea does not admit the whole claim of plaintiff. Davis v. Stone, 126. 
2. Defendant being sued on his promissory note, pleaded two accounts for 
work and labor done in compensation and payment. Held: The court’ 








INDEX. 


COMPENSATION, (continued). 


below properly rejected the evidence offered on part of the defendant to 
prove that the work was done, and the prices charged were reasonable. 
CO. O. 2205, 2127. Owen v. Vanderslice, 189. 
8. Defendant cannot compensate a debt due by note, by an account for work, 
where there was no agreement to pay a fixed price for the work and no 
acknowledgement of the correctness of the account. IT bid. 
See Pizapiva—Alewander v. Seccomb & Co., 6. 


_ CONSTITUTION AND CONSTITUTIONAL LAW. 


1. The Act “ to provide for the trial of recused cases out of the city of New 
Orleans,” approved April 28th, 1853, is unconstitutional. 

- The State v. the Judge of the Sixth Judicial District, 62. 

2. The Constitution gives to the Supreme Court jurisdiction in all cases in 
which the constitutionality or legality of any tax shall be in contestation 
—but the court has no jurisdiction as to the mode of procedure, provided 
by law for the collection of taxes, except where the amount exceeds 
three hundred dollars. Albert v. Brewer, 64. 


8. The court will not, where it can be avoided, declare an act of a sister 
State unconstitutional. Shelden v. Miller, 187. 
4, The Governor has no power, under the Constitution of 1852, to appoint, 
during the recess of the Senate, to an office not vacant. 
State of Louisiana on the relation of Baumbach, 237. 


5. The case of the State, on the relation of Sigur v. Crenshaw, 8 Annual 
affirmed. Ibid. 


6. The law requiring the keepers of coffee-houses to pay $67 for a license, is 
constitutional ; it operates uniformly upon all persons of the same class, 
to wit, keepers of coffee-houses. State v. Rebassa, 305. 

7. The title of the Act of 17th March, 1852, which is “an Act to provide a . 
homestead for the widow and children of deceased persons,” is not in 
violation of Article 115 of the Constitution, which de clares that ‘‘every 
law enacted by the Legislature shall embrace but one object, and that 
shall be expressed in the title.” Reasoning of the court in Walker v. 
Caldwell, 4 Ann. 298, affirmed. Succession of J. Lanzetti, 329. 


8. The Constitution gives the right of appeal to the Supreme Court from a 
fine imposed by a municipal corporation, when the constitutionality or 
legality of such fine is in contestation; but this right of direct appeal to 
test the constitutionality of the fine, does not preclude the party upon 
whom it is imposed, from an action in the District Court for damages, in 
consequence of its illegal imposition. Lafon v. Dufrocg, 350. 

9. The Act of the Legislature passed on the 18th February, 1850, entitled 
“an Act to amend the several Acts relative to the police and government 
of the town of Baton Rouge,” is a substantial compliance with the 118th 
Article of the Constitution of 1845, which declares that “every law en- 
acted by the Legislature shall embrace but one object, and that shall be 
embraced in the title.” Ibid. 


The judicial power which had so long been exercised by the Mayor of 
Baton Rouge, ceased to be operative after the adoptioy of the Constitu- 








CONSTITUTION AND CONSTITUTIONAL LAW, (continued) 


INDEX. 


tion of 1845—for, by the 62d Article, the judicial power vested in the 
Supreme Court, in District Courts, and in Justices of the Peace. Ibid. 


10. The Act of 1858, which invests the Mayor of Baton Rouge with the power 


of Justice of the Peace in relation to all matters pertaining to the duties 
of his office as Mayor, &c., &c., is a violation of the 78th Article of the 
Constitution of 1852, which delares that Justices of the Peace shall be 
elected by the qualified voters of each parish, district or ward. The Le- 
gislature cannot confer the powers of a judicial office declared elective by 
the Constitution, on one whose office does not depend on the Constitu- ° 
tion. Ibid. 


11. Both the exercise of the right of eminent domain and the powers of taxa- 


tion are limited under the Constitution, and there does not exist either in 
the Legislature or in any of the subdivisions of sovereignty, a power 
of apportioning taxation for public purposes, whether of a general or of 
local character, except on the principle of equality and uniformity. 
Municipality Number Two v. White, 446. 


12. The Act of March 80th, 1852, which authorizes the Mayor and Council of 


the city of New Orleans, to open any street in the city of New Orleans, 
and directs that the owners of all the lots adjacent to and fronting the 
part of the street to be opened, shall be assessed for their respective por- 
tions of the benefit derived from the improvement ; and the Act of 1847, 
which provides that the owners of all property which may be benefited 
by laying out, opening and improving streets in conformity with existing 
laws, shall be bound to the municipality that has caused such improve- 
ments to be made, and within the limits of which such property is situ- 
ated, for the amount of their proportions of the benefit, are unconstitu- 
tional, such assessment being unequal and not being uniform. There is 
no other mode of apportioning a tax for such improvements which will 
be equal and uniform, but that of an ad valorem tax on all property 
holders within the district, or by paying expenses out of the funds de- 
rived from general taxation. Ibid. 


18, While the Constitution of 1845 was in force, the Act of the Legislature of 


1882, declaring that the owners of all the lots adjacent to and fronting 
the part of the street, opened under its provisions, should be assessed 
for the respective portions of benefit derived from the improvement, was 
adjudged constitutional. Articles 105 and 128 of the present Constitu- 
tion, were taken literally from the Constitution of 1845; it must be pre- 
sumed that the framers of the present Constitution were aware of the 
construction they had received from the Supreme Court, and intended, 
in the new Constitution, they shduld have the same meaning and effect. 
The constitutionality of the Act of 1832 should therefore be maintained. 
Slidell, C. J., dissenting, with whom concurred Campbell, J. Ibid. 


14, The corporation of Alexandria imposed an annual ad calorem tax of one- 





half of one per cent., on all the goods, wares and merchandize, kept for 
sale in any shop or store in the town of Alexandria, where the assessed 
value of the said goods, wares and merchandize, shall exceed the 
sum of $2000. Held : That the ordinance was in effect “equal,” “uni- 
form” and constitutional). Lynch v. Alexandria, 498. . 
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CONSTITUTION AND CONSTITUTIONAL LAW, (continued). 
15. The Article 123 of the Constitution, which requires taxation to be equal 
and uniform throughout the State, applies to municipal and parochial, as 
well as to State taxes. Cumming v. Police Jury of Rapides, 503. 


16. The ordinance of the Police Jury of the parish of Rapides, passed under 
the authority of an Act of the Legislature, to compel the inhabitants of 
a certain portion of the parish to pay the whole amount of a tax the 
Police Jury found it necessary to impose, in order to defray the expenses 
of certain embankments and other works which they had caused to be 
made for the purpose of protecting a portion of the parish from being 
overflowed by the waters of Red River, is unconstitutional. Ibid. 
17. The provision of the Constitution of 1845, which forbids the State to sub- 
scribe to the stock of any corporation, or joint stock company, does not 
extend to such subscriptions by municipal corporations. 
New Orleans vy. Graihle, 561. 


18. Decision in Police Jury v. MeDonogh’s Succession, 8 Ann., affirmed. 
Ibid. 


19. The case of the Police Jury v. MeDonogh’s Succession, was elaborately 
argued and carefully considered, and (by Slidell, C. J.) upon the faith 
of that decision we may reasonably presume that manifold contracts have 
been entered into, and large advances of money made, the railroad enter- 
prises then initiated being of great magnitude. To overthrow the deci- 
sion of a question of such moment would involve a responsibility most 


grave, and which a court of justice should not assume without the most 
clear and unqualified conviction that its former conclusion was erroneous. 
A vacillating jurisprudence is a grievous evil. It would be especially 
deplorable with regard to constitutional questions embracing a wide 
practical range. Ibid. 
20. Article 121 of the Constitution of 1845, which provides that “the State 
shall not become a subscriber to the stock of any corporation or joint 
stock company, takes from the Legislature all power to authorize a sub- 
scription by a municipal corporation to a corporation or joint stock com- 
pany. Buchanan, J., dissenting. Lbid. 


21. As the municipal corporation is the creature of the Legislature, so is the 
Legislature, in its tarn, nothing but the creature of the will of the people, 
as expressed by the Constitution. When that will has imposed a restric- 
tion upon the legislative action in any particular direction, the power to 
legislate in that direction not existing, any attempted delegation to a cor- 
poration of a power of that nature is a manifest evasion of the Constitu- 
tion, and an usurpation of the most dangerous kind. Buchanan, J. dis- 
senting. Ibid. 

22. That which the Legislature cannot do constitutionally itself, it cannot con- 
stitutionally authorize a municipal corporation to do. Buchanan, J. , 
dissenting. Tbid., 

See At Si ion of Ira Smith, 107. 


See Appeat—State v. Pratt, 157. 
See Taxes axp Taxation—Mayor of Bayou Sara v. Tooraen, 206. 
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CONSTRUCTION OF STATUTES. 


1. The Statute of 18th March, 1852, is general, and applies to every police 
jury and every municipal corporation in the State. Now, it is believed, 
that every foot of ground in Louisiana is within the territorial jurisdic- 
tion of some police jury, or some municipal corporation. Therefore, the 
statute has an operation co-extensive witli the State, and is, in substance, 
though not in semblance, a statute to authorize the whole State to be- 
come subscriber to the stock of corporations. Buchanan, J. dissenting 

New Urleans v. Graihle, 561. 


2. The violation of Article 121 of the Constitution, would not be less real, al- 
though it would not be so palpable, had the statute authorized but one 
subscription by one municipal corporation or police jury. The nullity, 
the radical vice of want of authority in the party authorizing the sub- 
scription, would have equally existed in the case supposed. Buchanan, 
J., dissenting. Ibid. 

8. The Act of 15th March, 1854, authorizes the city of New Orleans to subscribe 
to the stock of certain railroad companies, directly, in lieu of the tax 
convertible into stock by the tax payer, imposed by the ordinance passed 
under fhe provision of the Act of 12th of March, 1852. The Act re- 
quires the council, under certain conditions, to repeal the ordinance— 
but contains the following proviso: “Provided the repeal of said ordi- 
nance shall not be so construed as to relieve the city from its liability to 
collect and pay over to said railroad company, that portion of the railroad 
tax imposed under said ordinance, for the year 1853, which has not 
yet been collected and paid over to said company.” Buchanan, J, 
This proviso immediately follows a peremptory requirement by the Le- 
gislature, of a repeal of the ordinances of the 18th and 17th of May, 1852. 
The analysis of these ordinances has shown that they imposed taxes on 
all landed estates, collectable one-sixth each year, through six years, 
1858, 1854, 1855, 1856, 1857 and 1858. The repeal of the ordinances, 
then, abolished the whole tax—the one-sixth payable in 1853, as well as 
the five-sixths payable in the five subsequent years. The injunction to 
repeal is entire—reserves no portion of the taxes. Under these circum. 
stances, the proviso is simply unmeaning. Ibid. 


4. That part of the 3d section of the Act of 1852, (an Act providing for the 
subscription by the parishes and municipal corporations of the State to 
the stock of corporations undertaking works of internal improvement, ) 
which requires that the police jury or municipal corporations shall cause 
+o be furnished to the commissioners of election a properly certified list 
of the authorized voters, is directory only, and a failure to furnish said 

list, cannot be regarded as a condition precedent to the validity of the 
subscription. New Orleans v. St. Romes, 573. 





5. Where a formality is not absolutely necessary for the observance of justice, 
but is intended to facilitate its observance, its omission, unless there is 
an annulling clause in the law, will not annul the Act. Ibid. 


6. A statute is to be considered as imperative in every particular which is es. 
sential to the thing required to be done, and merely directory as to those 
which are immaterial. Buchanan, J., dissenting. Tbid. . 
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CONSTRUCTION OF STATUTES, (continued). 


7. The legislative injunction contained in the 3d section of the Act of 1852, 
to furnish to the commissioners of election a certified list of voters who 
were landed proprietors, was imperative, and the furnishing of such list 
a condition precedent to the holding of a valid election under the statute, 
in default of which the ordinances subscribing to stock remained without 
effect. Buchanan, J., dissenting. Ibid. 


8. If the clause of the Act of 1852, under consideration, was not a condition 
precedent, the omission of which imported a nullity of the ordinances 
by the terms of the statute itself, it was, at least, a condition subsequent, 
essential to the validity of the election held under the ordinances. Bu- 
chanan, J., dissenting. Ibid. 


9. Under the Act of 1852, the city is made the mandatary of the landed pro- 
prietors, for the purpose of subscribing to the stock of railroad compa- 
nies. Buchanan, J., dissenting. Ibid. 


CONTINUANCE. 

1. The District Court refused to continue a cause, and was sustained by the 

Supreme Court. \ Turnbull v. Barrow, 135. 
CONTRACT. 

1, Kirwan entered into a contract with the plaintiffs to repair the Church of 
St. Louis, of which they were wardens, according to plans agreed on by 
the parties. He failed to comply with the stipulations of his contract. 
Held: The plaintiffs had a right to rescind the contract and finish the 


work themselves. 
Wardens of the Church of St. Louis v. Kirwan, 31. 


2. It is inequitable to decree a specific performance where the intention of 
the parties is doubtful. A court is not permitted to make such a decree 
on conjecture ; and where it finds no certain contract it has no right to 
frame one for the parties ex eguo et bono. Burke v. His Creditors, 56. 


3. A strict compliance with the law and police regulations must be shown, 
to legalize a sale of land made to pay for work done on roads ; and such 
proceedings must be closely scrutinized. 

Michel v. Police Jury of Terrebonne, 67. 


4. It was agreed by public act between the parties, that defendant should 
ship her crops of cotton to the house of plaintiffs, for sale, and that the 
balance of proceeds, after paying her installments in bank and planta- 
tion expenses, should be appropriated to the payment of certain notes, 
as they fell due. Held: This stipulation did not impose upon the plain- 
tiffs an obligation to ascertain at their peril the details of defendant's 
accruing indebtedness for installments in bank and plantation expenses 
and when so ascertained, to discharge them: By it, the plaintiffs were 
bound to honor the draft of defendant in favor of the bank for install- 
ments due, and pay orders for plantation expenses, to the extent of the 
funds in their hands proceeding from the sales of defendant’s cotton 
crops. White v. Rucker, 114. 
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CONTRACT, (continued). 
5. The defendant agreed to become security for a purchaser of property at 
a sale on twelve months’ credit; he refused to comply with his promise ; 
no act affecting his interest was done by the creditor on the faith of the 
promise. Held: Defendant contemplated a written contract, and until 
it was signed, he had a right to recant. Sturgis v. Arcenauz, 136. 


See Lerrine axp Hirinc— Taylor v. Patterson, 251. 
See Damaaes—Goodloe v. Rogers, 273. 
See Acent—Cronan v. Peters, 463. 


CORPORATIONS. 
1. A by-law of a corporation which is contrary to a law of the State is void, 
New Orleans v. Philippi, 44. 
2. Where the law enables a corporation to make by-laws or ordinances in 
certain cases and for certain purposes, its power of legislation is limited 
to the cases and objects specified, all others being excluded by implica- 
tion. Ibid. 
4. When the Act of incorporation contains no provision for the liquidation of 
, the affairs of the company, and the charter has been forfeited, it is com- 
petent for the Legislature, by subsequent énactment, to make such pro- 
vision. Haynes v. Carter, 265. 
5. The right of the Carroliton Railroad Company of making a turn-out to 
communicate with the depot on Nayades street, was a necessary inci- 
dent to the use of the Railroad. 
Knight v. Carroliton Railroad Company, 284. 


5. The charter of a bank determines the powers of the directors and, as re- 
gards the corporation, the rights of the public. Stark v. Burke, 341. 

6. The charter of a bank and the subscription constitute a contract between 
the corporation and its stockholders by which their mutual rights and 
obligations are fixed, and directors have no power to change it without 
the consent of the stockholders ; and as by the amendatory Act of incor- 
poration of the Atchafalaya Bank in 1836, it was provided, that the bal- 
ance of its stock on each share should be paid on the first Monday in 
March, 1838 ; wnless otherwise ordered by the Directors, to be paid at 
longer periods of time, or in less proportions at different times, and as 
the directors did not prolong the payments or change the proportions 
before the first Monday in March, 1838, their control after that date 
ceased, and each stockholder was on the first Monday in March, 1838, 
the debtor of the corporation for the whole amount of his subscription. 

: Ibid. 

7. Under the Act of 1842, commissioners were appointed to take charge of 
the assets and to liquidate the affairs of the Atchafalaya Bank, and all ju- 
dicial proceedings by its creditors against the corporation were stayed. 
The duties of the commissioners, in all matters not specially provided 
for were assimilated to those of syndics of insolvent estates, and the 
proceedings were to be the same as those in cases of voluntary surren- 
der by individuals. Held: That although the creditors could not sue 
the corporation, nor sue the stockholders directly, yet they had the right 
to compel the commissioners to sue the stockholders; therefore, a com-’ 
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CORPORATION, (continued). 
missioner cannot in reply to the plea of prescription set up by a stock- 
holder avail himself of the rule, contra non valentem agere, non currit 
prescriptio. Ibid, 
8. The Act approved March 14, 1839, entitled “an Act to relieve such of 
the banks of this State, whose charters may have been forfeited by a 
suspension of specie payments, from such forfeiture,” must, in order to 
be operative, have been accepted by the stockholders, or at least a ma- 
jority of them. Ibid. 


9. A municipal corporation, in the exercise of power which it possesses for 
public purposes, and which it holds as part of the country, enjoys the 
exemption of government from responsibility for its own acts and the 
acts of its officers deriving their authority from the sovereign power. 

Stewart v. New Orleans, 461. 
See Pracrice—Haynes v. Carter, 265. 


COSTS. 


1. The appellee will not be mulcted in costs on account of small errors in 
calculation in the judgment appealed from, which could have been cor- 
rected, if brought to the notice of the court below. 

Gamble v. McClintock, 160. 


COUNTER LETTER. 


1, Article 2236 of the Code, which declares that counter letters can have no 
effect against creditors or bona side purchasers, is not to be restricted to 
cases where there is an authentic act from which the counter letter is to 
derogate. Therefore, where a counter letter shows that only a part of 
the purchase money of a ship had been paid, while the bill of sale re- 
gistered at the custom house recited the entire payment—Held ;: That 
the counter letter could not prevail against a judgment creditor. 

Slark v. Broom, 69. 


* CRIMINAL LAW. 


1. Testimony of a preéxisting enmity between the accused and the deceased, 
on a previous quarrel or grudge, is admissible to prove malice. 
State v. D Angelo, 46. 


2. As a general rule, it is incompetent for the accused, on an indictment for 
murder, to offer evidence of the general bad temper and quarrelsome 
disposition of the deceased. Ibid. 

8. The bill of exceptions stated that there was no direct proof who fired the 
pistol, or who killed the deceased. Held: This submits a question of 
fact, as a motion for the reversal of a verdict and judgment in a crimi- 
nal case, &c., and it is not within the cognizance of the Supreme Court. 

Ibid. 

4. The record of conviction should show that the jurors were sworn. 

? State v. Gates, 94. 

5. The Ist section of the Act of March 18th, 1852, entitled “an Act to sup- 
press more effectually trade and barter with slaves,” provides that 
“ any person or persons who shall buy, sell or receive of, to or from any 
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CRIMINAL LAW, (continued). ; 
~ blave or slaves, any corn, hay, fodder, meal, spirituous liquors or other 
produce or commodity whatever, without the consent of the master, 
owner, overseer or employer of such slave or slaves, shall be guilty of a 
high misdemeanor.” The indictment under the section charged the de- 
fendant with having sold spirituous liquors to a slave, and negatived the 
fact of the consent in writing of the master, owner, overseer or employ- 
er, following literally the language of the statute, in so far as it de- 
scribes the offence. Held: That the indictment sufficiently set forth 


the offence. State v. Porte, 105. 
6. Justices of the Peace who preside over the trial of slaves, have the power 
to grant and refuse new trials. State v. Slave Lethe et al., 182. 


7. Itis sufficient if the indictment, in charging the offence, states all the 
facts and circumstances comprised in the definition of the offence as 
given in the statute, so as to bring the defendant clearly within its pro- 


visions. State v. McClannahan, 210. 
8. Holmes and Jones agreed to purchase a schooner on joint account. 
: Holmes gave Jones his note for one-half the purchase money to be de- 


livered to the owner of the schooner, which note Jones converted to his 
own use. Held: This was a breach of trust under the Statute of 
March 8th, 1845. State v. Jones, 307. 


9. An assault with a dangerous weapon is punishable under the Act of 1849, 
though there be no intent to kill. State v. Lovenstein, 313. 


10. Under the Act of 1829, it is not necessary that the weapon with which 
the assault was made, should have been concealed. Ibid. 

11. Unless expressly included by the statute, Sunday must be excluded 

when a certain number of days is allowed to a defendant in a criminal 

case. Therefore, under the 35th section of the Statue of 1805, which 

requires that a copy of the indictment and list of the jury be delivered 

to the prisoner at least two entire days before he shall be tried, the pri- 

soner is entitled to two entire days exclusive of Sunday. 

State v. Boyle, 371. 


See Supreme Court—Siate v. May, 69 
See Juny—State v. Gates, 94. 
See Aprzat—State v. Pratt, 157. 


CURATOR AD HOC. 


1. Unless a party has some property or interest in the State, upon which 
the jurisdiction of the court is to operate, the appointment of a curator 
ad hoe, to represent such party, cannot be legally made. 

Prindle vy. Williams, 34. 


2. There are only two cases in which curators may be appointed to represent 
absent wives, in suits instituted by the husband; one, when the wife 
has committed an infamous crime and fled from justice; the other, 
where the husband sues for separation from bed and board, on the 
ground of abandonment. I bid. 


8. It is not competent for the District Court, on the death of the plaintiff, to 
appoint a curator ad hoc to prosecute the suit. 
Chartier v. Police Jury of Plaquemines, 42. 
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CURATOR AD HOC, (continued). 


4. The plaintiff, a resident of Louisiana, sued the defendant, a resident of 
Kentucky, to rescind the sale of slaves sold him by the agent of defen- 
dant, on account of redhibitory defects. The defendant signed an agree- 
ment to arbitrate the matter in dispute, but the arbitrators did not act. 
Held: That it was not a proper case for the appointment of a curator 
ad hoc to represent the defendant. Stephens v. Graves, 239. 

DAMAGES. 

1. When it may be inferred that it entered into the contemplation of the par- 
ties to a contract that a sugar mill and engine, which the manufacturer 
undertook to put up within a given time, on the plantation of a planter, 
were for the purpose of taking off a certain crop, a failure to put it up 
in time to take off that crop, entitles the planter to recover damages 
for his loss of crop, and extra wages paid in consequence of the delay 
for alterations and repairs, in putting the sugar mill and steam engine in 
operation. Goodloe v. Rogers, 273. 

2. An officer is bound to inquire into the authority of the court from which a 
writ emanates, and is liable for damages for executing a writ issued by 
a court without jurisdiction. Lafon v. Dufroeq, 350. 

8. Where cars pass their usual stopping place, and to avoid being carried 
beyond his destination, a passenger, when they are in motion, jumps out, ° 
and in doing so, sustains an injury, he cannot recover. Such an act of 
imprudence relieves the Company. 


Damont v. N. O. and Carrollton R. R. Co., 441. 
See E.ecrions— Patterson v. D’ Autrive, 35. 
See Lerrine anp Hinine — Zaylor v. Patterson, 251. 
See Acrion— Vincent v. Sharp, 463. 


DELIVERY. 
See Saez. 


DEDICATION. 

1. The decision in Livaudais v. Municipality No. Two, 16 La. 509; Livau- 
dais v. Municipality No. Two, 5 Ann. 8; Xiques v. Bujac, 7. Ann. 517; 
and Livaudais v. Municipaility No. Two, 9th Ann., were based on the 
principle that the designation on a plan of a space for the erection of an 
edifice which might be the private property of an individual, or a corpo- 
ration, could not be considered as a dedication to the public use. 


Sarpy v. Municipality No. Two, 597. 
See same case, ESTOPPEL. 


DEPOSITIONS. 

1. Where in answer to a rule to show cause why depositions should not be 
read in evidence, objections are urged and no disposition is made of the 
rule, the party objecting has a right on the trial of the case to urge his 
objections to the introduction of the deposition in evidence. 

Ferriber v. Latting, 169. 

1, The caption of the depositions or answers to the interrogatories pro- 
pounded to the witness showed that he was previously sworn; it ap- 
peared also where, when and by whatauthority the deposition was taken ; 
Held: That this was a sufficient proces verbal showing the manner in 
which the commission had been executed and that the witness had been 
sworn. Ibid. 
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DEPOSITIONS (continued). 


8. The defendant, who answers a rule taken on him to show cause why de- 
positions should not be read in evidence, and states his objections, does 
not lose his right to urge his objections by failing to have the rule dis- 
posed of before the trial. Hall vy. Acklen, 219. 

4. No order of the court is necessary, where the commission issues within the 
State; nor is it necessary that the defendant be notified of the time and 

. place of taking the depositions. Ibid, 


DIVORCE. 
See Huspanp anp Wire. 
DOMICIL. 

1. Defendant owned a cotton plantation in the parish of Livingston, where he 
resided. In 1852, he removed to Baton Rouge with his family; pur- 
chased a dwelling, and continued to reside in that parish until the insti- 
tution of the suit. He also opened a Jaw office and practiced his pro- 
fession in Baton Rouge. Held: That an action could be brought against 
him in Baton Rouge. C. P. 166. Lacock vy. Davidsen, 162. 


2. Where a creditor has the thing on which he has a privilege in his own 
possession, the action to enforce the privilege must be brought before the 
Judge having jurisdiction over the place where the debtor has his domi-. 
cil or residence. In such a case the creditor can take the thing pledged 
to the domicil of the debtor and there enforce the privilege. The ques- 
tion of jurisdiction is to be governed by Articles 162, 163, 164, 165, of 
the Code of Practice, and does not fall within the exception established 
by the case of Henning v. Steamer Helena, 5 Ann. 349. 

* Thorn v. Tyson, 231. 


See Communtry—Auguata Insurance Co. v. Packwood, T4. 
Armorer v. Case, 288. 
See HusBanp anp Wire—Percy v. Percy, 185. 
Edwurds v. Green, 317. 


ELECTIONS. 


1. Rigths of voters under the “Act to regulate Elections in the parishes of 
Orleans and Jefferson,” approved January 25th, 1847. 

Patterson v. D Autrive, 35. 

2. Commissioners of election who refuse to receive a vote, in consequence of 
their belief that the residence of the applicant does not entitle him to that 
right, cannot be held liable for damages on account of such refusal. 

Ibid. 

8. Where.a person offering to vote shall be challenged, or the commissioners 
shall be in doubt as to his qualifications, they shall administer the oath 
prescribed by law; if he take this oath, it is the test of his qualification, 
and his vote must be received, unless, perhaps the falsity of the oath be 

{ established. If the commissioners reject the vote and, on demand of the 
; applicant, refuse to tender the oath, they are liable to him in damages 
for such refusal. Campbell, J., dissenting. Ibid. 


ESTOPPEL. 


1. Where a creditor and stockholder of a company pursued a course of con- 
duct which was calculated to mislead the Commissioners, and which was _ 
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ESTOPPEL, (continued). 
unjust to the stockholders, creditors and other parties in interest; and 
where he had it in his power to make known his objections and have 
them settled before a sale of the property—but instead of doing so stands 
by and permits the sale to proceed, he will not be allowed to oppose it 
after important rights are acqufred. It is not enough that such a creditor 
threatened at the sale to oppose it, in a voice sufficiently loud to be 
heard by persons present. It was his duty to state the nature of his ob- 
jections, or his quality as a stockholder or creditor. 
State v. Orleans Navigation Co., 40. 
2. The defendant, in a petitory action, is estopped from setting up the irreg- 
ularities in a sheriff’s sale, after a formal recognition of the title of the 
plaintiff’s vendor under that sale. Kellogg v. McMillan, 225. 


8. Where during twenty years the plaintiff remained silent as to a claim, al- 
though there were frequent dealings and accounts between her and the 
alleged debtor, during the interval, the demand will be considered stale 
and presumed to have been paid. Wooten v. Harrison, 234. 


4. Purnell & Culberson purchased from Mrs. Davis, the mother of Purnell, her 
rights in the succession of her mother. Purnell afterwards purchased 
from Culberson, his co-proprietor, his interest in the land acquired by 
the joint purchase, and paid two of the notes given for the purchase mo- 
ney. After his death, his widow resisted the payment of the remaining 
notes, alleging failure of consideration, and that they were given in error 
by her deceased husband, who was the owner of the land at the time of 
the purchase from his mother. Held: The purchase by Purnell from 
his mother was a recognition of title in her, and an acknowledgment of 
her right to sell. In subscribing the act, he virtually said to his co- 
vendee, I have no interest in or title to this property—he was therefore 
bound to his co-vendee for the purchase money. 

Armorer v. Case, 242. 


5. F. died, leaving a will, by which he constituted Mrs. F. his executrix and 
universal legatee. She qualified as executrix—but took no other jidi- 
cial proceedings—subsequently as heir, she sold to J. her interest in the 
estate; warranting the title to the property—J, covenanting to pay the 
debts—and gave him a full power of attorney to administer and sell. At 
a sale of the property provoked by a mortgage creditor, H. & H. became 
the purchasers, for $66,000. The executrix opposed the sale. By the 
Court.—It does not appear that the succession is insolvent, and the 
debts to the unpaid creditors appear to amount to not more than $4,000. 
None of them are personally parties to this controversy, nor does the 
evidence satisfy us that their interests would be promoted by opening 
the sale. Under these circumstances, we think it would be inequitable 
to permit the sale to be questioned by the executrix. 

Bank of La. v. Ford, 299. 

6. Where one, by his words or conduct, wilfully causes another to believe in 
the existence of a certain state of things, and induces him to act on that 
belief, so as to alter his own previous position, the former is precluded 
from averring against the latter a different state of things as existing at 
the same time. Burbank v. Haas, 528, 
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ESTOPPEL, (continued). - 

7. A. MeM. gave to his daughter Mary, for her separate use and benefit, and 
that of her children, the slave Letty, with the express understanding that 
she wasin no manner to be subject to the debts of her husband, or to be 
sold by him. The gift was made in Mississippi, and by parol. The mo- 
ther died leaving children, and her husband and grandfather agreed that 
the slave should be left with the former for the benefit of her children. 
The husband married a second time, and having issue by that marriage 
also, the question was as to the rights of the two setts of children to the 
slavé Letty. Held: This agreement by Alexander Thompson, the hus- 
band, with the grandfather who made the gift, must be viewed in the 
light of a family settlement and arrangement for the benefit of the chil- 
dren, which, according to the principles of equity, the father (Alexander 
Thompson) himself, if living, would be estopped by his acts and declar- 
ations from disputing; and although, as to creditors or other subsequent 
bona fide purchasers, it may not have been binding, we think, in deter- 
mining the rights of the two setts of children, a court of equity ought to 
regard and enforce it. Thompson v. Womack, 555. 


8. Where property has been set apart for public use and enjoyed as such, 
and private and individual rights acquired with reference to it, the Jaw 
considers it in the nature of an estoppel in pais, which precludes the 
original owner from revoking such dedication. 

Sarpy v. Municipality No. Two, 597. 
See Servirupe—Burthe v. Blake, 244. 
See Witts—Armorer v. Case, 288. 
See Suzrirr—Lynch v. Leckie, 506. 
* . EVIDENCE. 

1. Perin Boulat purchased property at a Sheriff’s sale—the deed was made 
to Perin Boulard. Held: That it was competent for Perin Boulat to 
prove, by parol, that he was the identical person to whom the property 
was adjudicated. Robert v. Boulat, 29. 


2. Testimony of a pre-existing enmity between the accused and the deceased, 
“on a previous quarrel or grudge, is admissible to prove malice. 
State v. D’ Angelo, 46. 


8. As a general rule it is incompetent for the accused, on an indictment for 
murder, to offer evidence of the general bad temper and quarrelsome 
disposition of the deceased. 1 bid. 


4. Parol evidence will not be received to establish a right in favor of a per- 
son to.put up an iron pillar as part of a front wall to rest on the land of 
another.” Any pact which constrains the owner's control or enjoyment 
of his property, is, to some extent, an alienation of his property, and 
when the subject matter is real estate must be evidenced in the mode 
required for the alienation of real estate. | Duncan v. Labouisse, 49. 


5. The rule excluding a party to the record as a witness cannot be extended 
to a case where defendants might have been sued separately. 
Litherbury v. Greenwood, 66. 





6. Parol evidence is incompetent to eke out an award, deficient in the essen- 
tial formality of the oath of the arbitrator. Bethea v. Hood, 88. 
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EVIDENCE, (continued). 
7. Parol evidence, if objected to, cannot be received to prove title to a slave. 


8. 


10. 


11. 
12. 


13. 


14, 


16, 


17. 


18. 


19. 


Simonds v. Byrne, 93. 
A record of a suit between other parties is not properly admissible to 
prove rem ipsam, when it has’no important’connection or bearing on the 
case. Landry v. Tullier, 100. 


. Plaintiffs brought suit to annul a will; defendants pleaded the prescrip- 


tion of five years. Held: That the Judge correctly charged the jury 
that they were at liberty to infer the absence of plaintiffs from the State 
for the five years following the death of the testator, from testimony of 
their absence after the expiration of those five years. 
Swift v. Swift, 117. 
A receipt for money paid is not conclusive between the parties, but open 
to explanation by parol testimony. Tardif v. Baudoin, 127. 


Parol testimony is admissible to prove fraud. Ibid. 


The presumption is against the validity of a deed which presents on its 
face a material interlineation; but this is not a presumption juris et de 
jure. Ityields to contrary proof; and even to concurrent circumstances, 
which create a strong presumption that the interlineation was made be- 
fore the execution and delivery of the deed. Pipes v. Hardesty, 152. 

Defendants objected to the introduction of copies of certain notarial acts of 
sale, on the ground of the inadmissibility of the recitals therein con- 
tained, and for want of registry of said acts in the proper recording 
office, accompanied with the signature of the recording officer. Held: 
The objection only went to the effect, and not to the admissibility of the 
evidence. Kittridge v. Hebert, 154. 


Where one party to a suit introduces the conversation of the other party 
in evidence it is not competent for him to divide the conversation, using 
one part of it as evidence, and rejecting the other. 

' Bean v. Evans, 163. 


. Where the fact of agency appeared from documents on file in a case, and 


the proof of it would not surprise, it may be proved although not alleged. 
Macon v.*Willson, 178. 

Where the inquiry is as to the validity of title to slaves, or the authority 

of the agent to sell them, parol proof cannot be received as to the agen- 

cy; but the inquiry being whether in a transaction adopted by the 

plaintiff, which he is estopped to deny, the defendant acted as attorney 

at law, for the law firm of which he was a member, or as the attorney in 
fact of the plaintiff, parol proof is admissible. Ibid. 

Parol evidence is inadmissible to prove that a slave sold was represented 

as possessing qualifications not mentioned in the act of sale. 

Buhler v. Mc Hatton, 192. 

A party applying for a new trial cannot prove by witnesses the charge of 

the Judge to the jury. Objections to the charge of the Judge should 
be made before the jury retire. State v. McClanahan, 210. 


The Magistrate, by whom a commitment was signed, had removed from 


the parish ; the constable and jailor proved that the original commit. 
ment was no longer in their possession. Held: A copy from the origi- 
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20, 


21. 


22. 


25. 


26. 
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nal, taken while in the hands of the officer to whom it was addressed, 
was, under these circumstances, admissible in evidence to show that the 
plaintiff was arrested and imprisoned by virtue of a warrant which pur- 
ported to have been issued on the affidavit of defendant. Held, also: 
The commitment alone was not evidence sufficient to establish the fact 
that the defendant was the prosecutor, or that he had made such an af- 
fidavit as is recited in it. The affidavit itself, or proof by an examined 
copy, was the proper evidence, and the only admissible documentary 
evidence to establish, per se, that the defendant was the prosecutor. 
Hall v. Acklen, 219. 
In an action for false imprisonment, facts which furnish evidence that the 
defendant was the prosecutor, and that the arrest and imprisonment 
were made on the charge as stated in the commitment, are admissible, 
unless it can be shown that it is in the power of the plaintiff to produce 
the affidavit itself, on which the commitment issued. Ibid. 


The rule, which requires that the best evidence must be given of which 
the case is susceptible, only applies to exclude secondary evidence, 
where better evidence is in the possession or power of the party offering 
it. , Ibid. 

Plaintiff’s counsel was to receive 25 per cent. on the amount recovered, 
Held : That the interest he had in the result rendered him incompetent 
to testify. Ibid. 

Proof of the signature to a private writing cannot be dispensed with by 
establishing the signature and death of the subscribing witness, the 
absence of the party who made the act for a great length of time from 
the parish, and that his signature could not be found in the records of 
the parish. Wattels v. Conner, 227. 


. Where the existence of a legal consideration is put at issue and doubt, 


or suspicion cast on its reality, it must be sustained by proof. 
Wooten v. Harrison, 234. 
Where the objection to the introduction of a receipt was that it contained 
interlineations in a paler ink which were not accounted for, but it was 
not alleged that the interlineations were alterations of the instrument, 
or that they were in a material part, or that its language or meaning 
was thereby changed, and there was nothing in the record from which 
the court could ascertain what the interlineations were. Held: Under 
these circumstances the court could not say that the Judge erred in re- 
ceiving it. Taylor v. Patterson, 251. 
The defendant, in an interrogatory in chief, inquired of his witness, “ Did 
or not plaintiff state to you that he had shot the boy Alfred, the week 
previous?” The plaintiff, on cross-examination, inquired: “ If the 
plaintiff told you he shot the negro boy, state what he told you induced 
him,” &c. The defendant moved to strike out the answer to the cross 
interrogatory, inasmuch as it contained the statement of the plaintiff of 
his reason for shooting the boy, made out of the presence of the defen- 
dant. Held: The admissions of defendant touching the fact to which 
he was interrogated must be taken together, and carnot be divided 
against him. Ibid, 
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EVIDENCE, (continued). 
97. 


INDEX. 


Where a party, on a former trial, obtained from his witness testimony of 
the declaration of his adversary in the cause, that adversary cannot 
be permitted to introduce the testimony ona subsequent trial. 

Ibid. 


. Where testimony is received without objection, the court will not be re- 


stricted to the issues presented by the pleadings; but must decide the 
cause as presented by the proof. Gayarre v. Tunnard, 254. 


Where the defendant is but a nominal purchaser with notice of the 
plaintiff's claim, he must be regarded as occupying the position of his 
pretended vendor, and parol evidence should be received to establish 
simulation with respect to the title between such vendor and other per- 
sons. Gayoso v. Delaroderie, 278. 

Witnesses for the accused to contradict a witness for the State who had 
denied, on cross-examination, having sworn to certain statements, can- 
not be heard after the testimony on the part of the defence is closed, 
and after the District Attorney has offered testimony to sustain the 
character of the State’s witness, but which he had withdrawn upon the 
defendant’s counsel stating that he had no intention to impeach the 
character of the witness. State v. Hawthorn, 306. 


A man’s concubine is a competent witness in his behalf. 
State v. Johnson, 308. 
Parol evidence of an auctioneer is not admissible, when objected to, to es- 
tablish a title derived through a syndic’s sale made in the course of ju- 
dicial proceedings. There must be some written evidence to support 
such a title. Ayles v. Hawley, 363. 


Defendant was sued on an acceptance drawn by the firm of which he 
was a member ; his only plea was, that it was an individual transaction 
of his co-partner, not connected with the business of the firm, and given 
for the accommodation of the drawers. Held: Under the issue, the 
plaintiff was not bound to prove the endorsement of the payee. 

Lecourte v. McBean, 459. 


Plaintiff brought suit on a lost instrument and was nonsuited, because 
there was a variance in the description of it in the advertisement and 
that given in the petition. Tuttle v. Succession of Burroughs, 494. 


Admission or confession of a party, are evidence of the weakest charac- 
ter. Ibid. 


Parol evidence is not admissible to prove that a judgment of homologa- 
tion was rendered at chambers. Gallian v. Coz, 509. 
Where a marriage settlement is made in a common law State, by which 

all of the wife’s property is secured to her; in an action by her trustee 
in this State to recover slaves, parol evidence will be admissible to iden- 
tify the slaves as being covered by the settlement, although they were 
not named in it. Sherrod v. Calleghan, 510. 
An accommodation acceptor, to maintain his action against the drawer, 


must prove his acceptance of the bill and its payment. 
Nichols v. Morgan, 584. 
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EVIDENCE, (continued). : q 


89. In a petitory action, it is not necessary for the plaintiff to show any act 
of | ossession. Syer v. Bundy, 540. 


40. The inaction of a creditor for many years after his debtor had made a 
cessio bonorum, and who was placed on the bilan, and notice to him was 
placed in the post office, directed to his place of residence, afford a 
strong presumption that the creditor received actual notice of the pro- 
ceedings. Bell v. Hardy, 547. 


41. Where a party shows a judgment of a court of competent jurisdiction, 
an execution issued thereon, and a Sheriff’s deed to the property made 
under that execution, the presumption of law is, that the proceedings 
have been legally conducted. Mithoff v. Dewees, 550. 


42. By the common law, which prevails in Mississippi, slaves are regarded as 
chattels, and as title to such property may be made by parol, parol evi- 
dence is admissible to establish the gift of a slave made in that State. 

Thompson v. Womack, 555. 


48. At common law, although chattels may be conveyed by parol, yet a re- 
mainder over in favor of persons not in esse at the time of the delivery 
to the first taker, could not be created except by deed, or testament. 

Ibid. 

44. Anciently, at common law, there could be no limitation over of a chattel, 
but a gift for life carried the absolute interest. But afterwards a dis- 
tinction was made between the use and the property, and it finally be- 
came a settled principle that by deed or will, chattels might be limited 
to one person for life with remainder over to another. But this princi- 
ple never extended further than that remainders in chattels might be 
created by a written instrument. Ibid. 


45. At common law, neither a remainder over, nor what is technically called 
a trust estate, could be created by parol in favor of persons not in esse 
at the time of the gift. Ibid. 

See Bus anp Notes—Judson v. Holenes, 20, 
McLemore v. Cannon, 22. 
Schneider v. Cochran, 235. 
See Preapinc— Wells v. St. Dizier, 119. 
See Wits anp Testaments—Succession of Hubanks, 147. 
See Deposirions—Ferriber v. Latting, 169. 
Hall v. Acklen, 219. 
See Compensation—Owen v. Vanderslice, 189. 
See Maicious Prosecuriox—Hall v. Acklen, 219. 
See Estopre.t— Wooten v. Harrison, 234. 
See Sate—Purl v. Miles, 270. 


EXECUTORS AND ADMINISTRATORS. 

1. On the death of a subject of the King of Sweden, an administrator of his 
succession was appointed, whom the Swedish Vice Consul sought to su- 
percede. Held: The right claimed is not sustained by any law, or 
treaty stipulation. Lanfear v. Ritchie, 96. 

2. In default of funds sufficient to discharge the debts and legacies of sums 
of money, the testamentary executor shall cause himself to be autho- 
rized by the court to sell the movables and the slaves, not employod on 
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EXECUTORS AND ADMINISTRATORS, (continued). 


INDEX. 


plantations, and if they are insufficient, the immovables to a sufficient 
amount, to satisfy those debts and legacies. C. C. 1661, 1662, 1663, 
1155, 1156. ©. P. 990. Succession of Ira Smith, 107. 


. It is the duty of an administrator to proceed against his delinquent pre- 


decessor in the administration. Succession of McNeil, 118. 


. Where an administrator properly sues in that capacity, his allegation of 


another quality in himself than that of administrator, may be treated as 
surplusage. 1 bid. 


. Neither the validity nor the necessity of proceedings in the Court of Pro- 


bate, for the appointment of an administrator, can be drawn into ques- 
tion collaterally, by a debtor of the succession. Ibid. 


. An administrator should be held to proof of due dilligence in the collec- 


tion of the active debts of the succession. He cannot be relieved of re- 
sponsibility by showing that he offered them for sale at public auction 
in a lump, and could not get a bid. Whittikam v. Swain, 122. 


. An executor may bind himself individually for a debt of the succession ; 


and where the promise is made to pay the debt at a specified time, it is 
not merely an acknowledgment of the debt, but it is a contract which 
may be enforced against him individually, although the promise 
be made by an instrument in which he describes himself as executor. 
Beatty v. Tete, 129. 


. Where the administrator received letters of administration, inventoried 


the property, and entered upon his administration in good faith, believ- 
ing the property to belong to the succession of the deceased, he should 
be sued by a party setting up title to the property, as.administrator, 
and not personally. Scott v. Key, 213. 


. The curator of a vacant succession is prohibited from purchasing by him- 


self or by means of another, any property entrusted to his administra- 
tion. Succession of White, 232. 


Where an administrator's account has been homologated, he will not be 
liable, under the Act of 1837, to pay interest on the balance in his hands. 
Bass v. Chambliss, 376. 
It is the duty of an administra@r to use all legal means to collect from 
the succession of his predecessor in office the balance due to the estate, 
and he will be bound for the loss which may result to the estate in con- 
sequence of his failure todo so. Yetthis delinquency does not subject 
him to pay the interest imposed by the Act of 1837, on executors who 
have failed to deposit money collected in bank, and he will only be 
bound to pay five per cent. interest. Ibid. 


The charge made by an administrator for lawyer's fees for the prepara- 
ration of his account, will not be allowed, when, by his delay, he has 
compelled the heirs to sue for its rendition. Ibid. 

Where the executor has been guilty of great irregularity in keeping his 
accounts—of omissions to report annually—of mingling the affairs of 

the estate with his own, of an unjustifiable concealment of funds re- 

ceived and arrangements made with debtors—of a use of the trust 
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EXECUTORS AND ADMINISTRATORS, (continued). 

funds, and a continuous effort during a long period to protract the litiga- 
_ tion and keep the heirs out of their estate, he will be subject to the ap- 
plication of the rule, “ Omnia presumunter contra spoliatorem.” Sli- 

dell, C. J. Ibid. 
14, An executor who has incurred a liability at a particular date for a sum of 
money, by reason of his mal-administration, is as much bound for in- 
terest as if he had actually received cash belonging to the succession, 
for the Statute of 13th March, 1887, imposed the obligation to pay ten 
per cent. interest, not only on cash actually collected, but “on all sums 

for which he may be responsible.” Slidell, C. J., dissenting. Ibid. 

15. Discussion of the rights, duties and obligations of administrators. 

I bid. 
16. An executor who permits a person to retain the money of the succession 
in his hands and appropriate it to an assumed debt against the succes- 
sion does not thereby incur the penalty of twenty per cent. interest per 
annum, under the Act of 13th March, 1837; the funds never having 

come into the hands of the executor. Succession of Baum, 412. 


17, An executor of an estate administered another estate as syndic, and filed, 
as syndic, an account, which was homologated, showing an indebtedness 
to the succession which he administered. Held: That this amount 
came to his hands as executor, within the meaning of the Act of 13th 
March, 1837, and for not placing it on his account, he was liable to the 
penalty imposed by that Act. I bid. 

18. An executor who neglects to account for money received, does not super- 
add the forfeiture of his commissions to the penalty imposed by the 8d 


section of the Act of 18th March, 1837. Ibid. 
19. An administrator will not be permitted to reap advantage from his own 
illegal acts. Gallian v. Cox, 500. 


20. An administrator cannot be put upon the proof of the correctness of the 
items of his account objected to, when the opponent offers nothing that 
can be considered as proof of his claim in whole or in part. 


Succession of Cabouret, 520. 
See Staves—Bird v. Vail, 176. 
FACTS. - 
1. Facrs.—Partnership in an adventure. Shaw v. Gandolfo, 32. 


2. Facts.—Charge of fraud against defendant for obtaining the notes of 
plaintiff under false pretences and misrepresentation. Held: That there 


was nq proof of defendant’s fraud. - Cash v. Durand, 190. 
8. Insufficiency of demand of payment of promissory note to bind the en- 
dorser. Wogan v. Thompson, 800. 


4. There is no law nor usage, nor is there any obligation in its charter, mak- 
ing it obligatory on the New Orleans Canal and Banking Uo. to keep a 
railing along the margin of the canal. 

Barnes v. New Orleans Canal and Banking Co., 366. 

5. Under the facts of the case, the court refused to disturb a settlement be- 


tween the parties four years after it had been made. 
Coleman v. Marble, 476. 
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FACTORS. — 

1. The mere fact, or circumstance of a commission merchant having made 
advances to a planter, on which the usual commissions and interest are 
charged, is clearly insufficient to authorize a charge of commission on 
such portions of the planter’s crop as may be consigned to other factors, 


in the absence of any agreement to that effect. 
Lyons v. Lallande, 601. 


FRAUD. 


1. Where the administrator has received no order to pay over to the plaintiffs 
the specific sum claimed, and where they establish no right to receive 
the specific sum mentioned in their petition, the administrator will not 
be liable to imprisonment under the 10th section of the Act of March, 


1840. Trimmell v. Van Cresap, 559. 
GARNISHMENT. 
1. A creditor can only proceed against his debtor’s debtor by citing him to 
answer interrogatories. Carl v. Young, 272. 


bo 


. A garnishment under jieri facias, under the provisions of the Act of 1839, 
is, by the terms of the Act, deemed to be made only from the date of the 
service of the interrogatories. Nelson v. Simpson, 311. 


3. A garnishee who has a privilege on property, may state the nature of it in 
his answers to the interrogatories, and thus protect his privilege, without 
resorting to the remedy by intervention. McRae v. Austin, 360. 


4. Plaintiff must apply for or cause a ji. fa. to issue against his judgment 
debtor before he can proceed against the garnishee, under the Act of 
March 20th, 1839. Pollock vy. Witliama, 460. 


. Written evidences of debt, like all corporeal movables, must be reduced to 
manual possesion by the Sheriff, to constitate a valid seizure; but if 
they cannot be laid hold of, because they are in the hands ofa third per- 
son, who cannot or will not deliver them up, the enly mode of procedure 
is to cite such person as a garnishee. 


oc 


Woodworth v. Lemmerman, 524. 


6. A debt not evidenced by writing, is attached by making the debtor a gar- 
nishee. Ibid. 


oJ 


. Without an actual seizure or a citation in garnishment, there can be no 
attachment, therefore, Held: That service of a mere notice on the clerk, 
who is the legal custodian of the records of his court, or even on the 
debtor against whom a suit is pending, is not a legal mode of attaching 
property, and is no more effective, than publication in a newspaper. 

Tdid. 


HABEAS CORPUS. 


1. The court being of opinion that the prisoner is confined by virtue 
of a conviction and judgment of a court of competent jurisdiction, and 
that the time during which the prisoner may be lawfully held in confine- 
ment has not expired ; it is, therefore, ordered that the prisoner be re- 
manded to the custody of the Sheriff under the writ of the First District 
Court of New Orleans, annexed to the Sheriff’s return in this case. 

In the Matter of S. G. Millard, 116. 
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HUSBAND AND WIFE. 


}. 


10. 


11. 





The wife is not personally bound for the price of furniture sold to her 
husband, although she, as a member of his family, may have had the use 
of it. Seignouret & Co. v. Gardanne and Wife, 4, 


. The vendor cannot exercise his privilege on goods sold to the husband, 


after they have been purchased by the wife under a seizure and sale 
against the husband to satisfy her dowry. C. C. 3184, No. 7., 3194. 
Ibid. 


. Where the wife’s judgment against her husband has been satisfied by a 


dation en paiement, the settlement cannot afterwards be set aside by 
them, and the judgment revived to the prejudice of the claims of the 
husband’s creditors. Buchanan, J., dissenting. Ibid. 


. Considering the relation between husband and wife, and that their pos- 


session is a joint one of all the objects belonging to the community, no 
adverse title, during the marriage, can ever be set up in the wife to de- 
feat the vendor's privilege on an object purchased by the community 
and unpaid for. Ogden, J., dissenting. Ibid. 


. Article 126 of the Civil Code which provides, that if the husband refuses 


to empower his wife to appear in court the Judge may give such author- 
ity, must be construed with reference to those articles of the Code of 
Practice which declare in what cases a married woman may sue and be 
sued. Cowand vy. Pulley, 12. 


. The general rule is, that a married woman cannot sue or be sued. Where, 


therefore, a married woman brings an action, she must show, by proper 
averments, that she is within the exception to the rule. Ibid. 


. The wife cannot, during the life of her husband, retake her dowry without 


a judgment. C. C., 2317, 2327, 2401, 2404. Lebeau v. Jewell, 168. 


. An order of seizure and sale in favor of the wife against her husband, on 


account of her dowry, will not be sustained against a third possessor of 
the property whose title was acquired previous to the recording of the 
wile’s judgment. Ibid. 


. The law of the place where, at the time of the marriage, the parties intend 


to fix the matrimonial domicil, governs the rights resulting from that 
marriage, where the intention is unequivocally ascertained and supported 
by a subsequent removal to the place contemplated, within a reascnable 
time. Perey v. Percy, 185. 
Where, at the time of marriage in Mis-issippi, the spouses contemplated 
removing and shortly after did remove to Louisiana, the slaves of the 
wife, owned in Mississippi at the time of the marriage, were held to be 
paraphernal property. And a slave received by the wife in Mississippi 
in exchange for one owned by her at the time of the marriage, was also 
held to be paraphernal. But where the husband exchanged one of the 
wife’s paraphernal slaves and received title in his own name, the slave 
received was held to be community property, and the price chargeable 
to the community. 1 bid. 


The petition concluded with the prayer, that the defendant and her hus- 


band be cited to answer the petition—it was served on the husband in- 
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HUSBAND AND WIFE, (continued). 


12. 


13. 


14, 


15. 


16, 


17. 


18. 


19. 


20. 


person, and a judgment by default rendered against both. Held: The 
suit was brought in the manner required by Article 118, C. P. Service 
of process was made as directed by Article 182, C. P. The feigned or 
tacit issue resulting from a judgment by default, was binding on the wife 
and dispensed with the authorization of the Judge, which is only neces- 
sary in the absence of an authorization, expressed or implied, of the hus- 
band. C.P.,118. C. C., 126, 129. Gilmore v. Gilmore, 197. 


The husband having failed to appear to assist his wife, in the defence of 
her suit, it,was necessary that the plaintiff should have obtained from 
the court an order authorizing her to stand in judgment. Campbell, J., 
dissenting. Ibid. 


The wife has no action against her husband for a dissolution, of the com- 
munity, unless_she has rights and claims against him, which are in dan- 
ger from his embarrassments or mismanagement. 

Robertson v. Davis, 268. 


A note given by the husband and wife, is not binding on the latter, unless 
it be proved that the consideration enured to her separate benefit. 
Ibid. 
Where the husband and wife cach had a plantation at the time of the mar- 
riage, and the merchant kept the account of both plantations in the name 
of the husband, and the proof does not distinguish the items which relate 
to each, judgment will not be rendered against the wife. Ibid. 


The law authorizes the wife to withdraw the administration of her para- 
phernal property from her husband, although she had previously left 
the administration of it to him. Very v. Very, 283. 


Although the husband who is head and master of the community, cannot, 
from th> peculiar relation subsisting between husband and wife, exer- 
cise any right of action against the wife for damages occasioned to the 
community by his wife’s acts, yet he cannot be compelled to pay back to 
her moneys employed by him, with her consent, for the benefit of the 
community, without taking account of the property retained by the wife 
belonging to the community, and of the losses by the community in con- 
sequence of the wife’s resistance to the marital authority. Ibid. 


Parties who did not contract marriage under or with reference to the laws 
of this State, cannot, in our tribunals, base an action for divorce on mat- 
ters which occurred in another State before they had acquired a domicil 
in this. Although it may be competent in a suit here to offer evidence 
of such matters, as tending to establish the habit of which complaint is 
made. Edwards v. Green, 317. 


The wife is bound to support the household expenses, and the expenses of 
the education of their children alone, if her husband has nothing. C. C. 
2409. Dawson v. Babin, 357. 

Under the Act of 1844, though the deceased spouse leave no descendant, 
yet if he leave only one ascendant, the surviving spouse will not be enti- 
tled to a usufructuary interest in the community. 

Succession of Lee, 398. 
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‘HUSBAND AND WIFE, (continued). 


= 21. Effect will be given to marriage settlements made in another State, after 
. the removal of the parties to this State, so far as those settlements do not 
create prohibited substitutions, fidei commissa, or new tenures of pro- 

perty unknown to the laws of Louisiana. Sherrod v. Calleghan, 510. 


22. The appointment of a trustee in a marriage settlement under the common 
law, is matter of form merely, and does not affect the substance of the 
contract. A trust resulting from such an appointment will be recog- 
nized in this State. Ibid. 


23. Where, before marriage in another State, the wife had secured to herself 
her property, by a settlement, valid, under the laws of the State where 
made, her husband will not be permitted to defeat the settlement by a 
sale of the negroes in this State. Ibid. 


24. Recording a marriage settlement in the county of the domicil of the par- 

ties, is not, under the registry laws of Alabama, essential to its validity. 
Ibid. 

25. A marriage contract must have full force and effect between the parties 
to it, unless vitiated by fraud. De Young v. De Young, 545. 

26. It is the duty of a husband who administers his wife’s separate property, 
to render her a faithful account of his stewardship. 1 bid. 


, See Practice—Prindle v. Williams, 34. 
See Communttry— Werner v. Kelley, 60, 
Augusta Ins. Co. v. Packwood, T4. 
Wilcow v. Henderson, 341. 
See ApreaLt— Mills v. Crocker, 384. 


IMPRISONMENT FOR DEBT. 


1. Where a vendor who sells goods for eash consents that the purchaser may 
ship them before payment, he can not hold the purchaser liable for dis- 
posing of the goods before payment, under the 10th section of the Act 
of 1840, entitled an Act to abolish imprisonment for debt. 


Keane v. Fisher, 70. 
See Fravup—Trimmell v. Van Cresap, 559. 


INJUNCTION. 


1, Suit was brought on a lost note—there was judgment for the plaintiff, but 
previous to issuing execution, he was required to give security to defend- 
ant against loss in consequence of the reappearance of the note. The 
bond furnished was received by the judge, who refused to set it aside. 
Held: That defendant could not resort to an injunction on the ground 
of the insufficiency of the bond. Mitis v. Jones, 11. 

2. Where the judgment bears the highest rate of cenventional interest, no 


additional interest will be allowed on the dissolution of the injunction. 
Ibid. 


3. A judgment dissolving an injunction which restrains an execution, relieves 
the execution of the restriction, and the property being already under 
seizure, no further notice of seizure is necessary. 

MeMicken v. Morgan, 208. 


4, An error in the advertisement not calculated to mislead, affords no ground 
for an injunction. Ibid. 








INDEX. 
INJUNCTION, (continued). 

5. A judgment rendered between the parties, dissolving a prior injunction, is 
a bar to any enquiry into the grounds for injunction existing anterior to 
that judgment, and of which the party might then have availed himself. 

Ibid. 

6. Plaintiff sued out execution against the heirs of Poydras. A rule was 
taken by the relator to set aside the execution on the ground, that execu- 
tion could not be granted against a succession belonging to minors—ac- 
cepted by the minors with the benefit of inventory. The rule was dis- 
missed, and the District Court refusing a suspensive appeal, a mandamus 
was prayed for. By the Court: The right of the plaintiff to execute the 
judgment which he has obtained for a sum of money can only be sus- 
pended upon a petition, affidavit and bond given for injunction. C. P. 
298. State v. the Judge of the Second Distriet Court of N. O., 301. 


7. The laws of 1831 and 1833, relative to injunction of execution, afford a 
direct remedy against the securities in injunction bonds, which is not ac- 
corded in case of appeal bonds. Ibid. 

8. Petition for injunction to stay a sale, in the answer te which damages 
were asked on the injunction bond against principal and sureties. By 
the Court: The injunction does not arrest a judgment for the payment 
of money ; the Act of 1831 was, therefore, inapplicable, and the surety 
was not a party to the suit. The answer does not contain a re-conven- 
tional demand for damages arising ex delicto—but sets up a claim for 
damages on the bond against the principal and surety—which cannot be 
done in the same suit in which the injunction was granted, unless it is a 
case arising under the provisions of the Act of 1831, where a judgment 
for money is enjoined. Robinson v. Freret, 303, 


INSURANCE. 


1. It follows from the right of the insured to abandon as for a constructive 
total loss, that he has the legal right to recover the whole amount of in- 
surance, and the safe arrival of the merchandize at the port of destina- 
tion, does not divest the right when once acquired. . 

Rogers v. Nashville Insurance Co., 587. 

2. The policy of insurance, and the adjustment of losses thereon, even if sub- 
scribed by the party to be charged, are not negotiable. If they are as- 
signed, the assignee takes them subject to all equitable defences against 
the assured. 

Matthews v. The General Mutual Insurance Company, 590. 


8. An adjustment signed by the insurer in ignorance of frauds practiced by 
the assured which would avoid the policy, may be set aside. Ibid. 


4. Where fraud is set up to avoid a policy, the better practice, probably, 
would be to specify the mode and circumstances of the fraud with par- 
ticularity. Lbid, 

JUDICIAL PROCEEDINGS. 


See Practice—PLeADING—EVIDENCE. 

See Acent— Beatty v. Tete, 129. 

See Res Jupicata—Bisland v. Griffin, 150. 
See SHertrr—Zynch v. Leckie, 506. 
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JUDICIAL SALE. 
See Sare JUDICIAL. 


JURY. 


1. The record of conviction should show that the jurors who tried the issue 
were sworn. State v. Gates, 94. 


7 2. Where the jury was sworn, and that fact can be proved, the record of the 
lower court may be so amended as to supply the omission; and thus 
completed, it may, under a writ of certiorari, be laid before the appellate 

court. Ibid. 


8. No distinction is made between the default of a juror who has not appeared, 
and one who after appearing in court was absent when he was called. 
In either case if a sufficient number of the panel are present the jury 
will be completed from them, unless the court, in its discretion, should 
defer the trial, in order to bring the defaulting juror by attachment. 
State v. Lovenstein, 313. 
4. In the First District Court of New Orleans, it is customary for jurors to 
: serve from term to term, the terms beginning on the first Monday of each 
month. State v. Martinez, 580. 


JUSTICES OF THE PEACE. 


1, Justices of the Peace who preside over the trial of slaves have the power 
to grant and refuse new trials. State v. Slaves Lethe et als, 182. 


LANDLORD AND TENANT AND LEASE. 
* 1. A bona fide possessor is liable for rents, only from the institution of the 


the suit. C. C. 495. Steel v. Smith, 171. 
2. Plaintiff in a petitory action cannot recover rents from a warrantor whom 
the defendant has called in to defend the suit. Ibid. 


8. The value of the right of occupying the leased premises belongs to the 
tenant—and when the right of a deceased tenant is sold, its price is sub- 
ject to the privilege created by Act of 17th March, 1852. 

° Succession of Lanzetti, 329. 


4. The amount due for rent on a lease executed during the community, isa 
debt of the community, and the lessor has a right to demand an account 
from the administrator of the deceased wife. 

Succession of Hayden, 336. 

5. There having been no agreement between the parties to renew the lease, 
and the privilege of renewing it either for three or six years accorded to 
the defendant by an express stipulation not having been exercised by 
him; the effect of his holding over after the expiration of the term of the 
original lease, was to constitute a tacit re-conduction from month to 
month. Dolese v. Barberot, 352. 

6. It is the duty of a tenant so to use the property of which he has the pos- 
session, as not to destroy it; otherwise he is liable for damages. 

Druhan v. Adam, 527. 


dee CoxstirvTionaL Law—Succession of Lanaetti, 329. 
See Sate— Brown v. Martin, 504. 











INDEX. 
LEGACY. 


See WiLLs ann TesTAMENTS. 


LETTING AND HIRING. 


* 1, Though the person hired is entitled when discharged to wages for the time 
he has served, he is liable for damages which may have resulted from 
his wrongful acts, and these damages may be deducted from his wages. 

Taylor v. Patterson, 251. 

2. In an action for wages by an overseer, who has been discharged by his 
employer for good cause ; it is competent for the Judge to enquire not 
only into the character of the wrong complained of by the employer, but 
also to include in his estimate the inconvenience to which he was sub- 
jected until he could get another overseer. Ibid. 


8. The general rule that the inexecution of contracts gives rise to a claim for 
damages, laid down in Article 1924 of the Civil Code, is applicable to the 
contract of hiring. lbid. 

See Contract— Wardens of the Church of St. Louis v. Kirwan, 81. 
LIEN. 


See Priviceces anp Liens. 


MALICIOUS PROSECUTION. 


1. If the plaintiff had been indicted for the offence and tried, and upon all 
the evidence, the jury had deliberated as to his guilt, that fact would be 
admissible as evidence of a probable cause. But doubts which the 
Judge may have entertained and expressed on a preliminary investiga- 
tion, not involving all the evidence, as to the guilt or innocence of the 
accused, ought not to be received as want of probable cause in an action 
for malicious prosecution. Halil vy. Acklen, 219. 


2. In an action for malicious prosecution, the plaintiff is bound to prove both 
malice and want of probable cause. But malice may be inferred from 
the want of probable cause. It is an inference which the jury may or 
may not draw from the want of a probable cause. Ibid. 


MANDAMUS. 


1. The Supreme Court will not issue writs of prohibition and mandamus, 
where the party has an adequate remedy by appeal. 

State v. Judge of the Siath District Court, 250. 

2. The Supreme Court refused to issue a mandamus to a District Judge to 
grant an injunction to restrain the execution of a judgment, it appearing 
that the judgment was for less than $300. 

State v. the Judge of the Sixth Judicial District, 350. 

8. A mandamus will not lie to compel a clerk to issue an execution for ar- 
rears of alimony, where it does not appear that an application and a pro- 
per showing has first been made to the Judge who rendered the decree 
for alimony. Compton v. Airial, 496. 

4. Mandamus against defendants to compel them to levy a tax to an amount 
sufficient to pay plaintiff’s judgment refused. And, by the Court—How- 
ever general and comprehensive the disposition of Art. 830 of the Code 
of Practice may be, we assume that the power of courts to issue the writ 
of mandamus must be restricted to the cases in which their authority 
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MANDAMUS, (continued). 


can be vindicated by the enforcement of the process. We are unable to 
perceive how this can be done in this case. 
Bassett v. School Directors, 518. 
MANDATE. 


1. It is a general rule of the contract of mandate, that the principal is only 
bound to execute the engagements of his agents, conformably to the 
power which has been conferred. C. C. 2290. Buchanan, J. 

New Orleans v. St. Romes, 5738. 


2. A mandatary, under a special power, must confine himself strictly within 
the limits assigned to him, and those dealing with him must, at their 
peril, see that he does not exceed his authority—but they need not, in 
search of his powers and their limitations, look beyond the instrument 
of mandate. Buchanan, J. Ibid. 

See AGENT—ATTORNEY. 
MARRIAGE. 
See Hospanp anp Wire—Commvcnity. 


MINORS. 


1. In a sale, for the payment of debts, of property belonging to a succession 
in which minors are interested, it is not necessary to observe the formal- 
ities required by law for the alienation of minors’ property, the interest 
of such minors being considered merely residuary. 

Succession of Ira Smith, 107. 


2. The fee of counsel for filing the account of the tutor, is an expense charge- 
able to the minor, under Art. 352,C.C. Whittikam v. Swain, 122. 
8. Action to annul an adjudication of community property made to plaintiff's 
father. The grounds for setting aside the adjudication were, that : 
Ist. The family meeting was not composed of the nearest relations. 
Ferrier v. Ferrier, 428. 
2d: No representative of the then minor was cited to show cause why 
the decree of adjudication should not be reversed. I bid. 
8d. The members of the family meeting were not notified three days be- 
fore it was held. 1 bid. 
4th. The notarial inventory, to which the decree of adjudication refers 
for the price, is null, because the appraisers were not’ appointed by the 
Judge. Held; That there was no authority to annul the adjudication 
by reason of these informalities—the minor having been regularly repre- 
sented—and there being no fraud, or other matter alleged, that would 
make it against good conscience to enforce the decree. If the informali- 
ties were remediable at all, they Were remediable by appeal. Jbid. 


7. Where a special mortgage has been lawfully given in lieu of the general 
mortgage on the property of the surviving spouse, for the minor’s inter- 
est in the succession of the deceased parent, the minor, when he becomes 
of age, should not be heard in an attempt to burthen the property of his 
parent with a general mortgage, the special mortgage being sufficient te 
secure his rights, and the attempt to substitute the general mortgage, 
resting upon mere informalities in a family meeting. Ibid. 


See JupiciaL SaLe—Gilmore v. Gilmore, 197. 
See Tutors—TZegart v. McCaleb, 259. 
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MORTGAGE. 


1. A person receiving a quit claim, does not thereby acknowledge the party 
granting it to be the true owner of the property ; and where it does not 
appear that the latter was the owner, a judgment against him, not re- 
corded at the time of the quit claim, will nov affect the property aban- 
doned. Gailard vy. Nicolas, 176. 


. The reinscription of a mortgage as prescribed by Article 3,338 of the Civil 
Code, is indispensable to the enforcement of the mortgage against third 
persons. The institution of a suit on the mortgage or a litigation in re- 
spect to it does not dispense with the reinscription. 

Young v. City Bank, 193. 

3. The registry of a judgment obtained against the husband, after the death 

of the wife, does not create a mortgage on the share of the deceased wife 
in the real estate of the community—but it does on the husband's share. 
: Succession of Mrs. Hayden, 326. 

4. And a mortgage on the husband’s share cannot be canceled in a proceed- 

ing in which the judgment creditor is not represented. Ibid. 

5. Under the Act of 1848, the Parish Recorder is fully authorized, to erase 

from his books a mortgage after its peremption, and in the absence of 

fraud one is not bound to look beyond the certificate given by the re- 

corder to that effect. Syer v. Bundy, 540. 

See Jupicia Satu— Whitehead vy. Wiley, 214. 


NEW ORLEANS. 


1. The Council of the late Third Municipality, elected for 1851, was incom- 
petent to impose a tax for a past year. The Statute of the 18th March, 
1850, entitled “ An Act relative to the city of New Orleans,” designed 
that the taxing power of the Municipal Council should bé exercised pro- 
spectively. City of New Orleans v. Philippi, 44. 


2. The ordinance of the city of New Orleans of 19th March, 1834, which 
makes it unlawful “to build any stable, or establish any cowhouse in 
the interior of the city, or any of the incorporated suburbs”—cannot be 
construed to apply to such additions to the limits of the city as subse- 
quent legislation might make. New Orleans v. Anderson, 333. 

8. The city of New Orleans has the right to sue for the tax imposed under 
the city ordinance passed in conformity with the Act of the Legislature, 
of the 12th of March, 1852. * * New Orleans v. Graihle, 561. 

NEW TRIALS. 

1. Justices of the Peace, who preside over the trials of slaves, have the power 

to grant and refuse new trials. State v. Lethe et als., 182. 
See Eviwence—State v. McClanahan, 210. 
NOVATION. 


1. Novation is not presumed ; the intention to novate a debt must be clearly 
deducible from the terms of the agreement, or acts of the parties. In 
ascertaining the intention, all the attending circumstances must be con- 
sidered. Pattison v. His Creditors, 228. 

2. Novation is not presumed; the intention to make it must clearly result 

from the terms of the agreement, or by a full discharge of the original 

debt. C, C., 2186. Patrick v. Murphy, 497. 
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OBLIGATIONS. 


INDEX. 


1. Plaintiff’s slave went on board of a steamship to sell milk to the steward 


of the cabin. The planks which constituted the staging slipped, the 
slave fell into the river and was drowned ; the plaintiff sued the owner 
and master of the vessel for the value of the slave as damages, on the 
ground that they neglected to have a proper means of communication 
between the steamer and the shore. Held ; The master and owner were 
under no legal obligation to provide for the slave the means of ingress 
and egress to and from the vessel. ° Dowty v. Templeton, 549. 


OVERSEER. 


See Lerrixe anp Hinixc— Taylor v Patterson, 251. 


PARTITION. 
1. The judgment of the court ordering a partition, did not direct in what 


manner the partition was to be made, nor did it appoint a notary to 
make the same. Held: The irregularities in the form of the judgment 
of partition of the nature of those charged, are the subject of appeal, 
rather than of the action of nullity. Buchanan, J., Ogden, J., Voorhies, 
J. and Campbell, J., concurring. Slidell, C. J., dissenting. 

Gilmore v. Gilmore, 197. 


2. A mortgage granted by one of the heirs on his individual share of the pro- 


perty belonging to the succession, cannot affect the right of the other 
heirs to demand a sale of the property to affect a partition. 


Gilmore v. Menard, 212. 


PARTNERS AND PARTNERSHIP. 
1, A dormant partner need not be joined in an action by the ostensible part- 


nership. Keane vy. Fisher, 70. 


2. A fictitious partnership entered into by a debter to cover his property, 


will not prevent a creditor from seizing and selling under execution the 
interest of such debtor in the stock of goods. 


Oppenheim v. Loovis, 261. 


8. A commercial firm in New Orleans, styled “Caldwell & Hickey” and com- 


pesed of John Caldwell and Daniel Hickey, was dissolved in 1841, 
when the partners removed to Baton Rouge, where they afterwards re- 
sided, They established a planting partnership in East Baton Rouge, 
under the same name, “ Caldwell & Hickey.” In 1848 Caldwell ob- 
tained an advance from a factor, which enured to the benefit of the plant- 
ing partnership, and gave a note signed “Caldwell & Hickey,’ with 
MeCalop as surety. Stewart, the executor of McCalop, who, as surety, 
had paid the note, sued Caldwell & Hickey as commercial partners. 
There had been no published notice of the dissolution of the New Or- 
leans partnership, but its members had wholly withdrawn from mercan- 
tile business and never used the old mercantile name, as such, subse- 
quently to its dissolution. MeCalop, who resided in West Baton Rouge, 
not far from the residence and planting establishment of the defendants, 
never dealt with the New Orleans firm, or looked to it with any view of 
responsibility; therefore held : That Hickey was only liable, as an ordi- 
nary partner, for one-half of the amount. Stewart y. Caldwell, 419. 


4. If one of the members of an ordinary partnership, without authority, sign 





the partnership name to a note, the partner, who has knowledge of its 
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INDEX. 
PARTNERS AND PARTNERSHIP, (continued). 


existence and does not object, and to whose benefit the consideration for 
which it was given enures, is jointly bound ; but where the partner sign-' 
ing the firm name had no authority to give the note, the copartner who. 
had no knowledge of its existence, and neither ratified nor received any 
benefit from it, is not bound. 1 bid. 


5. An instrument in this form: “ We jointly and severally promise,” and 
bearing the signatures of ‘Caldwell & Hickey,” an ordinary partnership. 
and of “James McCalop,” exhibits on its face two debtors in solido, to 
wit: one solidary debtor, the firm of Caldwell & Hickey, and another 
solidary debtor, James Mc Calop. Ibid. 


6. A partner, who, on the dissolution and settlement of the partnership af- 
fairs, gives to his co-partner a note for the balance found against him 
may, when sued’on the note by the partner, impeach its validity for 
fraud, without resorting to a direct action to annul the contract of dis- 
solution. Powell v. Graves, 435. 


7. By the laws of Mississippi, the Sheriff under an execution on a judgment 
against one partner for his separate debt, can only sell the actual inter- 
est which that partner has in the partnership, after the partnership ac- 
counts are settled. Fraser v. Thorpe, 518. 

8. Plaintiff and defendants owned a plantation in partnership. Diffiulties 
arising between them, the property was placed in the hands of a receiver, 
and arbitrators, clothed with the powers of amicable compounders, ap- 
pomted. After flagrantly violating the award and usurping the admin- 
istration of the property, defendants confesseda judgment in favor of a 
mortgage creditor, who seized and sold the property. At the sale, plain- 
tiff, through friends, bought the property, and defendants claimed 
the benefit of the purchase for the partnership. By the Court: A 
partner has no right to prefer his own interest to that of the firm, nor 
deprive the partnership of a profitable bargain, by taking it to his own 
account. Lowry v. Cobb, 592. 


9. But plaintiff had faithfully submitted to the award, by which the 
partnership property was placed under the administration of a re- 
ceiver, and which award defendants were bound by every consider- 
ation of partnership and moral duty to respect. Without any just 
cause, they wrested the possession from the receiver, diverted to their 
own use the crops which had been sacredly appropriated to purposes 
vitally necessary to the protection of the partnership interests—awak- 
ened the distrust of an important creditor, and occasioned, if not invited, 
a forced sale by this creditor of the partnership estate, under his mort- 
gage. When plaintiff thus saw his own ruin impending by the bad faith 
of his co-proprietors, who thus flagrantly violated the compact for their 
common preservation, the instincts of self defence necessarily compelled 
him to seek the assistance of his friends; and having sheltered himself, 
in some degree, through their interposition, from the calamity which 
would otherwise have crushed him, the promoter of the mischief has no 
equity to share the shelter with him. Ibid. 


See Facts—Shaw v. Gandolfo, 82. . 
See Practice— Wahcorth v. Henderson, 339. 
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PAYMENT, IMPUTATION OF. a 
J, On the Ist of January, 1841, A. bought aslave for the price of $1200, pay- 


“p 


INDEX. 


able in three equal annual instalments, which bore ten per cent. interest 
after maturity. On the Ist of January, 1845, the purchaser paid $300; 
the question being how the payment should be imputed, Held: it must 
be imputed as indicated by C. C., Art, 2160, first to the interest accrued 
on the whole debt, without reference to the instalments, and not to the 
extinguishment of the instalments, principal and interest, in the order of 
their maturity, without reference to any interest that might have ac- 
crued on a subsequent instalment at the time of the particular pay- 
ment. Smith v. Nettles, 455. 


PLEADING. 


The plea in compensation is in the nature of a demand, and should set 
forth as explicitly the manner in which the party, who claims the bene- 
fit, acquired his right, with every circumstance of time, place, &c., as if 
the matters offered in compensation, were the subject of a direct action. 

Alexander vy. Seccomb, Brooke & Adama, 6. 


. An exception that petition shows no ground of action, admits the truth of 


all the allegations of the petition; but if the exception be overruled, the 
defendant will have leave to answer over. 
Bulalie and her Ohildren v. Long & Mabry, 9. 
The general rule is, that a married woman cannot sue or be sued. Where, 
therefore, a married woman brings an action, she must show, by proper 
averments, that she is within the exception to the rule. 
Cowand v. Pulley, 12. 


A party cannot be admitted to prove what he has not alleged. The gene- 
ral issue reduces the controversy between the parties to the question of 
the truth or falsity of the plaintiff's allegations, and the legal effect of the 
facts when proved. Wells v. St. Dizier, 119. 


. The petition alleged that defendant had taken possession of the property 


in dispute without title, Held; under a general denial, defendant could 
not give evidence of title. Ibid. 


Even if the allegations be indefinite, yet if it appears from the previous 
proceedings in the cause that the opposite party had sufficient notice of 
the nature of the demand or defence intended to be advanced, and could 
not have been surprised, evidence to support such demand or defence 
will be received, Slidell, C. J., dissenting, Campbell, J. concurring. 
Ibid. 


A plea of payment which makés no reference to the date and manner of 
payment, but which states that at the request of plaintiff the several sums 
were paid to the persons named, who were hands in his employment, is 
sufficiently. explicit to authorize the reception of proof to sustain the plea. 

Ward v. Acklen, 448. 


A wife sued her husband for separation of bed and board; the husband 
responded, “that his wife had been unfaithful to the marriage bed ; that 
she had committed acts of adultery since her marriage, and even since 
the institution of the suit,” Held: The allegations of adultery were too 
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"PLEADING, (continued). 
vague to allow the introduction of evidence of any specific act of adul- 
tery—no particulars of time, place or person, being given. 
Compton v. Compton, 499. 


9. The plaintiff charged in his petition, that defendant “had debauched a 
young woman who stood in the relation of daughter and servant to him, 
by means whereof he lost her services and was put to great expense.” 
There was no allegation that either violence or craft was used by defend- 
ant. Held: The nature of the title by which the plaintiff sued, was not ; 
disclosed with sufficient clearness. Wooten v. Geisser, 523. 


10. A prayer for general relief may be available in certain cases ; for instance, 
it may be aptly called in aid to explain vague and obscure allegations or 
averments, but for no other purpose. Syer v. Bundy, 540. 

See Lxcacr—Simonde v. Byrne, 98. 

See Sequestration— Wells v. St. Dizier, 119. 

See Compensation—Davis v. Stone, 126. 

See Evipence— Macon v. Wilson, 178. 
Lecourt v. McBean, 459. 
















PLEDGE. 

1. Syndic of pledgor alleged, that bills receivable were pledged and delivered 
to defendants for simultaneous advances. He neither impeached the 
good faith of the transaction, nor showed by any injury to creditors, but 
merely objected to an informality in these pledges, by reason of an omis- 
sion to endorse the bills receivable, as prescribed in the Art. 3123 C. C. 
Held: That the syndic cannot, upon a mere formality of this sort, dis- 
turb the pledge. Partee vy. Corning, 539. 


POLICE JURY. 

1. A strict compliance with the law and police regulations must be shown, 
to legalize a sale of land made to pay for work done on roads; and such 
proceedings must be closely scrutanized. 

Michel v. Police Jury of Terrebonne, 67. 

2. Plaintiff built a road on the land of a non-resident, under a contract with 
defendant. Plaintiff showed that in consequence of the neglect of the 
parochial authorities to notify the non-resident, a proceeding against him 
wold have been ineffectual. Held: That as the proceeding against the 
land would be nugatory, he might proceed at once against the Police 
Jury. Ibid. 


PRACTICE. 


1. An exception that the petition shows no ground of action admits the truth 
of all the allegations of the petition; but if the exceptioa be overruled, 
the defendant will have leave to answer over. 

Eulalie and her Children v. Long & Mabry, 9. 


2. Where the usage proved is not in conflict with the law, the court may call 
the attention of the jury to it. Keane v. Fisher, 70. 

8. Citation to appear, or an actual appearance in court, is indispensable to 
affect the rights of a party by judicial proceedings, except in the case of 
creditors, where the law has declared public advertisement of notice to 
them to oppose an account, equivalent to citation. 

Augusta Ins. Co. v. Packwood, 74. 

















































































































































































PRACTICE, (continued). 
4. 


10. 


11. 


INDEX. 


After argument of an exception, but before judgment thereon, plaintiff ; 


claimed the right of making proper parties by amendment, in case the 


_ exception should be sustained. Held: Plaintiff bad not the legal right 


to. qualify the submission of the exception to the decision of the court. 
Nesom v. D’ Armand, 161. 


. Under a rule of the Fourth District Court of New Orleans, no amendment 


of petition or answer can be allowed after the case has been set for trial. 
Leggett v. Potter, 184, 


. After the cause had been set for trial, defendant sought to amend his an- 


swer and urge the defence that the plaintiffs had made an assignment, - 
and were no longer owners of the note sued on. He also stated under 
oath that these facts were not known to the defendant at the time of 
filing his original answer. Held : That the affidavit was defective in not 
stating that the facts were not known to defendant Before the cause was 
set for trial. Ibid, 


. Where the proceedings are ex parte, and without notice to the party whose 


rights are to be affected, the forms of law must be strictly complied with. 
Shelden v. Miller, 187. 


. The plaintiff held the appointment of the Governor, of liquidator of the 


Clinton and Port Hudson Railroad Company. An exception to the com- 
petency of the petitioner to hold the office was taken. Held: The court 
will not go behind the appointment, and upon a collateral issue scrutin- 
ize the qualifications of the person appointed. Haynes v. Carter, 265. 


. In an action by the liquidator for a contribution to pay the debts of the 


company, against third possessors of property mortgaged for the pay- 
ment of the stock, the amount, assumed by him, necessary to be contri- 
buted, by each share of the capital stock, need not be fixed with math- 
ematical precision, and can only be enquired into on a trial of the merits. 
1 bid. 
It is settled at the common law, that service on all the members of a com- 
mercial firm individually, is necessary to bring the parties into court, 
whether the institution of the suit was before or after the dissolution of 
the parfnership. Walworth v. Henderson, 339. 


In an action against the members of a commercial partnership, where only 
one member was served with process, and the attorney employed by 
him appeared for the defendants generally, and judgment was rendered 


_ against all of the defendants—Held: That such a judgment in Missis- 


sippi was regular, and could only be inquired into by the defendants 
who were not served with process making affidavit of that fact, and that 
they never employed the attorney, and on showing also that they had a 
good and legal defence to the action of which they might have availed 
themselves if notice had been given. Tid. 


12, The following agreement is sufficient as a confession to authorize & 


judgment against the obligors and dispenses with service of citation and 
petition: ‘ We waive citation and service of petition, and confess judg: 
ment according to the prayer of the petition of I. V. Babin within, for 
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~ PRACTICE, (continued). 

the sum of three hundred and thirty-five dollars and ninety-two cents, 
with interest thereon at the rate of eight per cent. per annum, from the 
first of January, 1849, unti] paid, and costs of suit, with stay of execu- 
tion until the 1st of December, 1849. March 16, 1849. (Signed) James 
C. Dawson, Mary Ann Dawson.” Dawson v. Babin, 857. 


13. L. hired a slave to S.; the slave absconded, and L. brought suit against 
8. for its value. S. pleaded that since the hiring he had discovered that 
the slave was free. L. then called his vendor in warranty, who excepted 
to the proceeding. Held: L. had no right to call his vendor in war- 
ranty, although it was not improper to give him this judicial notice of 
the allegation of the freedom of a slave which he had sold. 

Lusk v. Swan, 367. 


14. A defendant cannot be bound by a judgment where no judgment by de- 
fault was rendered and no issue joined. Succession of Whitien, 417. 


15. The verdict of the jury was for $4000, “value of paraphernal property,” 
and the decree of the court was: That the plaintiff recover of the de- 
fendant $4000, “being the amount of her paraphernal property received 
by him and in his possession.” Held: The judgment is a substantial 
compliance with the requirements of the law, and is sufficiently respon- 
sive to the verdict. DeYoung v. De Young, 545. 


16. Where a proceeding was had by rule to annnul an execution, and no ob- 
jection was urged in the court below, it is too late to make it in the Su- 
preme Court. Conery v. Heno, 587. 


See Aprrat—Roman v. Forstull, 19. 
State v. Muldoon, 24. 

See Jury—State v. Gates, 94. 
See Acent— Beatty v. Tete, 129. 
See Depositiox—Ferriber v. Latting, 169. 
See Huspaxp anp Wire—Gilmore v. Gilmore, 19T. 
See Curator ap Hoc—Stephens.v..Graves, 239. 
See Ixsunction—State v. Judge of the 2d. Dist. of N. O., 301. 
See Acrion—Cronan v. Ewecutors of McDonogh, 302. 

Ross v. Crockett, 387. 


PRESCRIPTION. 


1. A slave may acquire a prescriptive title to his liberty under Article 3510 
of the Civil Code. Eulalie and her Children v. Long & Mabry, 9. 


2. 'lhis was an action on a promissory note to which defendant plead pre- 
scription. The proof, to sustain the plea, was that the note was exhib- 
ited to defendant and inquiry made as to what he would do in regard to 
it ; defendant answered he would not pay it ; that it was a debt of A. L. 
Addison & Co.\{of which firm defendant was a member]; that they had 
compromised nearly all their debts at fifteen cents on the dollar; that he 
was willing to pay that amount on the face of the note and take it up, 
but that he would not pay any more. The witness could not state whe- 
ther defendant used the word debt or note, or whether he used either, 
when alluding to it as one of the obligations of the old house of A. L. 
Addison & Co. Held: This was not a suffieient acknowledgment to 
interrupt prescription. Lackey v. Maemurdo, 15. 
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PRESCRIPTION, (continued). s 
8. The interruption of prescription affects the rights and obligations of the 
parties to the contract. The proof, therefore, of the assent to such 
change on the part of the debtor, should be clear and unequivocal; the _ 
assent need not be express—it may be inferred; but the circumstances _ 
should be such as to justify a reasonable presumption that the debtor 
was willing so to change his position for the creditor’s benefit. Ibid. 


. Where a debtor proposes to compound with his creditors by paying them 
a certain percentage on their debts, he makes an explicit acknowledge- 
ment of the amount due to them. Ogden, J., dissenting. Ibid. 


. Article 356 of the Civil Code creates a prescription of four years com- 
mencing from the day of the majority, for the action of the minor against 
his tutor, respecting the acts of his tutorship. 

Kellar v. Ridgeley, 48. 


. Under the Spanish law, property could be acquired by prescription against 
the crown. At least, we find no exception in its favor, nor any princi- 
ple which prevents the eperation of the laws of prescription. Under our 
Code we find no express exception in favor of the State. 

Pepper v. Dunlap, 137. 


. In order to acquire prescription by the possession of ten years, founded on 
a just title, it is necessary, among other requisites, that the natural pos- 
session, which must be acquired by the actual and corporeal detention 
of the property, should have preceded that of the civil possession. 
Where a person has once acquired the natural possession, the mere in- 
tention of possessing, suffices to preserve the civil possession in him, and 
this intention is always presumed. ~ Kittridge v. Hebert, 154. 


. The rule “contra non valentem ageri,” cannot avail the plaintiff, when 
prescription has been acquired before the debtor absconds. 
Gamble v. McClintock, 159. 


. A promise to pay a debt upon a condition, which has been fulfilled, 
amounts to a renunciation of prescription. Ibid. 


. Judicial pursuit of the principal, interrupts prescription as to the sureties. 
C. C., 3518. Mullen v. Scott, 178. 


. Abstracts of certificate of entry, attested by the register of the land office 
to be on file, and agreeing with the register of sales and records of his 
office, if admissible in evidence, are insufficient to form the basis of a 
petitory action; and where such was the only evidence of title exhibited 
by defendant from the United States, and there was no location shown 
of land thus claimed, under the proper officers of the Government; 
Held: That defendant had not a title translative of property which 


would sustain the plea of prescription of ten years. 
Basseron v. McRae, 281. 





12. Change of residence by the maker of a promissory note will not interrupt 
prescription—where such change is known to the plaintiff—and where 
the collection of the note has not been shown to be impracticable. 

Suydam vy. Kinney, 316. 
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_ PRESCRIPTION, (continued). 

18. 8. B. died, leaving an infant child; his widow, very shortly after his 
death, lived in concubinage with W. R., who took possession of the pro- 
perty of the deceased and treated it as his own, and to whom, some years 
later, she was married. The property of S. B. was never inventoried nor 
administered, nor did the widow take out letters of tutorship of her mi- 
nor child by the first husband. When about twenty-eight years of age, 
the child of S. B. sued the succession of W. R. for her interest in her fath- 
er’s estate, of which he had taken possession. To this action the de- 
fendant pleaded the prescription of four years, under Article 356 of the 
Civil Code. Held: that W. R. was in no sense a tutor, but rather a 
self-constituted agent or intermeddler, and that the prescription of four 
years was inapplicable. Succession of Regan, 864. 

14. Plaintiffs sued on a promissory note; and on motion of their counsel, it 
was ordered “that judgment be rendered against plaintiffs as in case of 
nonsuit.” Held: that this was a voluntary discontinuance of plaintiffs’ 
suit under Article 3485 of the Civil Code, and therefore the interruption 
of prescription from having instituted the suit, shall be considered as 
never having happened, although it appeared probable from the record 
that the discontinuance was made with the view of reviving the suit un- 
der more favorable auspices. Dennistoun v. Rist, 464. 


See Corrorations—Stark v. Burk, 841. 
See Supreme Court—Stark v. Burk, 344. 
See Facts (for action on stale demand), 476. 


PRESUMPTION. 
See Evipxnce—Bell v. Hardy, 547. 
Mithoff v. Dewees, 550. 


PRIVILEGES AND LIENS. 


1. The vendor cannot exercise his privilege on goods sold to the husband, 
after they have been purchased by the wife under a seizure and sale 
against the husband to satisfv her dowry. 

Seignouret v. Gardanne & Wife, 4. 

2 R. B. & Co. obtained judgment against G., issued an execution under which 
the sheriff seized a tract of land and advertised it for sale on a day stated. 
By consent of the parties the day of sale was postponed: G. died, and 
his administrators sold the land which had been seized. Held: that as 
there was nothing to show that the property continued to be under the 
operation of the seizure until the opening of the succession the seizing 
creditor had no lien on the proceeds of sale. 

Succession of Gaulden, 205. 

3. An artisan has a right to retain the thing which he has repaired, until 
payment of the price of the repairs. Art. 3184 C. C. gives to the arti- 
san not merely_a privilege, but a right of retention. 

Gayarre v. Tunnard, 254. 

4. Plaintiff leased from Municipality No. One “the privilege of the ferry front 
of Municipality No. One.” Held: if this be an exclusive privilege at all, 
it is only so as regards the landing on the left side of the river—for the 
opposite bank was no part of the front of Municipality No. One, as de- 
fined in the first section of its Act of incorporation. 

Murphy v. Police Jury, 484. 
84 
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PRIVILEGES AND LIENS, (continued). 


5. The privilege of a commission merchant or consignee for advances, does 
‘ not attach, until the property on which the advances are predicated comes ? 
into the possession, actual or constructive, of the party claiming the pri- 
vilege. Hamilton v. Campbell, 531, 
6. A furnisher of materials who has contracted with the undertaker, has no 
action against the owner who has paid the undertaker. The mere fact 
that the proprietor has accepted and paid orders drawn on him by the 
undertaker in favor of the material man, does not bind him beyond his 
actual acceptances. Moores v. Heinn, 549. 


See Sroprace in Transrru—Marshall vy. Fall, 92. 
See Domicu— Thorn v. Tyson, 231. 
See Sare—Nelson v. Simpson, 811. 
See Gannisumentr—McRae v. Austin, 360. 








































PUBLIC LANDS. 


1. The plaintiffs claimed several parcels of land, some of them’ by virtue of 
patents, others by virtue of entries for which patents had not issued. 
The defendant claimed the same land under certificates of confirmations ° 
by the Register and Receiver of the Land Office, embraced in their re- 
ports, confirmed by Acts of Congress anterior to the dates of the patents 
and entries. The plaintiffs contended that the boundaries of the defend- ~ 
ant’s claims were vague and uncertain, and required to be fixed by offi- 
cial surveys to complete the title to any land whatever. Held: The con- 
firmations which conflict with the plaintiff’s patents and entries, were 

" gusceptible of a precise and definite location by reference to the previous 
surveys which were on file in the Register’s office. From them it ap- 
peared that the lands entered by the defendant were necessarily em- 
braced within the boundary of the confirmations—and such being the 
case, the Acts of Congress confirming the claims reported on favorably 
by the commissioners, are equivalent to patents, It was the duty of the 
government to cause resurveys to be made, so as to separate the private 
claims of defendant from the rest of the land embraced in the township. 
The failure to do so could not prejudice the defendant nor the plaintiffs 
under subsequent entries. Beatty v.. Michon, 10% 

2. When confirmations correspond substantially with the description of the + 
land in the certificates of confirmation, it must be presumed that the 
confirmations were made in reference to them. Ibid. 

















8. A party who enters land subsequent to the confirmation of the claim of 
another to it, is entitled to no other notice than that which the govern- 
ment should give by causing the peer claims to be truly entered on 
the township map. Ibid. 


4, The patent for lands issued under the authority of the United States, is 
conclusive evidence of their severance from the public domain, and of 
the divestiture of title from the United States, which may have remained 
in them notwithstanding a sale and receipt of the price by its officers, 
But the issuing of the patent does not affect any rights subsisting be- 
tween third persons and the patentee, growing out of contracts in rela- 
tion to the land covered by the patent. The patent, to whomsoever 


~ 
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| PUBLIC LANDS, (continued). 
issued, inures to the benefit to the party to whom the patentee is bound 


to convey it, or for whose use he ought in law to hold it. 
Pepper et al. v. Dunlap, 137. 


5. It is true there is a statute of the United States against the survey and 
settlement of the public lands, by individuals, passed in 1840. But since 
that period, the policy of the government on this subject, has been en- 
tirely changed, and has tended to encourage actual settlers on the public 
lands; and the several préemption Acts, and those for the relief of set- 
tlers, are in this sense, and the whole legislation of Congress is in that 
direction. It seems to be a necessary consequence of this policy on the 
part of the government, that courts, in determining on the rights of indi- 
viduals under it, should act concurrently with it. Ibid. 


6. A confirmation by an Act of Congress amounts only to a relinquishment 
of all claim on the part of the United States, leaving the title as it would 
have been under the former government. ittridge v. Hebert, 154. 


7. Until a patent issues, the title of the United States is not divested, but is 
still under the control of the land department, which may cancel a sale 
or set aside an illegal entry, and its action cannot be reviewed by a State 
court. Ibid. 


8. The proviso to the Act of 3d March , 1811, declares that until the final de- 
cision of Congress thereon, no tract of land shall be offered for sale, the 
claim to which has been in due time and according to law presented to 
the Recorder of land titles in the District of Louisiana. A claim’ to the 
land in controversy was made in 1836, and prosecuted until 1844, when 
patents issued. The plaintiff’s claim rested on entries made in 1839. 
Held: That under the proviso of the Act of 83d March, 1811, no entry of 
the land could be made, a claim for it being then pending. And by the 
Court:—The entries made in 1889, in which the floating claims of the 
plaintiff originated were in violation of law—null and void. And as 
floating claims are liable to the same disabilities as the original préemp- 
tion from which they are derived, the nullity extends to them. 

Millaudon vy. Poydras, 488. 


© QUIT CLAIM. 


1, A person receiving a quit claim does not thereby acknowledge the party 
granting it to be the true owner of the property. 
Gaillard v. Nicolas, 176. 


REDHIBITION. 


1. The circumstance that a slave is not a cook does not constitute a redhibi- 
tory defect, unless that quality was the principal motive for the pur- 
chase. C. C. 2507. Buhler vy. McHatton, 192. 


RES JUDICATA. 


1. Some of the heirs of M. brought suit against the others for a partition 
and prayed that the court would allow certain charges and expenses 
which had been incurred in the administration ; among other items, one 
of $2000 in favor of G.S.S. Judgment having been rendered for this 
sum, one of the heirs, T. M. G., the present defendant, appealed. The 
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RES JUDICATA, (continued). dl 
Supreme Court reduced the judgment to $1000. Pending the appeal, 
the judgment was assigned to the present plaintiff, who sued T. M. G. 
for $2000, to which he pleaded the judgment against him for $1000 as 
res judicata, The plaintiff responded that the judgment was rendered 
in a cause to which G. 8S. S. was no party. Plea of res judicata sus- 
tained—and Held : The assignee of a litigious right, cannot claim te be 
a stranger to the suit pending. A defendant in whose favor such suit 
shall be decided, after the assignment, cannot be forced to litigate the 
matter over again with plaintiff’s assignee. 
Bisland v. Griffin, 150. 
See Sunery—Mullen v. Scott, 173. 


SALE. 


1. A purchaser cannot be compelled to complete the sale in conformity with 
the proces verbal of the auctioneer, when the proces verbal varies both 
from the advertisement and the order of sale. 

Burk v. His Creditors, 1. 


. Until the thing sold is delivered to the buyer, the seller is obliged to guard 
it as a faithful administrator. C. C. 2448. But where the buyer's agent 
places the thing purchased in an exposed condition and it is damaged, ~ 
the purchaser cannot recover. Fearn v. Maltby & Co., 8. 

. A sale is not divested of its character as a cash sale by a delivery before 
payment. Keane v. Fisher, 70. 


. Where a vendor who sells goods for cash consents that the purchaser may 
ship them before payment, he cannot hold the purchaser liable for dis- 
posing of the goods before payment, under the 10th section of the Act 
of 1840, entitled, an Act to abolish imprisonment for debt. Ibid. 


. Where the quantity of land is not mentioned in the title and no boundary 
is given in the rear, the sale cannot be considered as one per aversionem, 
except so far as to entitle the purchaser to take all the land between 
the boundaries designated on the front; and the plaintiff cannot, under 
a title which calls for “‘ twenty-five arpents or more in depth,” extend 
the rear line. Landry v. Tullier, 100. 

. Where the description of the land is by reference to the adjoining tene- 
ments, and it is sold from boundary to boundary, no action can be main- 
tained for a diminution of price on account of a deficiency of quantity. 
C. C. 2471, 850. Nichols v. Adams, 117. 


. The vendor being without fraud—the vendee cannot resist the payment 
of the price for defect of title, when he himself has perfected the title 
by improper and deceitful means—the object of which was to prevent 
the recovery ofthe purchase money. Under such circumstances, the ven- 
dee is only entitled to a credit for the money paid by him to perfect the 
title. Pepper v. Dunlap, 187. 


. A purchaser who, as part of the consideration of his purchase, stipulated 
with his vendor to pay a debt due by him, may, when sued by the per- 
son to whom the debt was due, set up the same equities that he has 
against the vendor himself. The creditor and the person to whom the 
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SALE, (continued). 


debt was due might, by consent, change the relation under the stipula- 
tion and thus cut off the equities. 


Union Bank of Louisiana v. Bowman, 195. 


. The delivery which is essential to vest a complete title in the transfer- 


ree, as regards third persons, of a debt not evidenced by a negotiable 
instrument, is effected by giving notice to the debtor, of the transfer 
having taken place. C. C. 2613. The knowledge, which it is shown 
the judgment debtor’s attorney of record had of the transfer, does not 
answer the requisite of the law in this respect. 

Adams v. Henning, 225. 


. Where the quantity of land is not expressed in the title, it may be estab- 


lished by proof of the possession which the party has had under it. C. 
C. 845. Purl v. Miles, 270. 


. Parol evidence is admissible to establish the boundaries and limits assign- 


ed by the plaintiff himself, who was the vendor of both tracts. C. C 
840. Ibid. 


. Plaintiffs sold certain bales of cotton to defendant, upon which P. & C. 


made advances, received the bills of lading and warehouse receipt, and 
took possession of the cotton. Defendant did not pay for the cotton, 
and plaintiff sequestered the cotton, claiming vendor’s privilege. P. & 
C. bonded the cotton. Subsequently other creditors of defendant sued 
out attachments. P. & C. shipped tho cotton to Liverpool. After 
reimbursing themselves, there was a balance in the hands of P. & C. 
By the Court: This balance Phren, Clegg & Co. hold for defendant or 
for any of his creditors to whom the court may adjudge it. Their pos- 
session is not a possession adverse to that of the plaintiff’s vendee. The 
proceeds of the goods represent the goods, at least for the surplus due 
defendant in account current. Nelson v. Simpson, 311. 


. If the vendee sell the goods before he has paid for them, the money due 


by the second vendee will represent the goods, and the first vendor’s 
privilege will attach thereon. Ibid. 


. Simulated sale set aside. Attempt by fraudulent vendor to screen his 


property from his creditors, will avail no person who is party to the 
fraud. Rousseau v. Lwm, 325. 


. A. furnished and occupied a room in the house in which B. the lessee, re- 


sided. A. sold his furniture to B., who did not remove it from the house. 
Held: The delivery was, in contemplation of law, complete, notwith- 
standing the furniture remained in the same house. 


Taylor v. Freret, 487. 


. The reference to a plan in an act of sale makes the plan as much a part 


of the act as if appended to it. Buisson v. McNeil, 445. 


. A purchaser of property subject to a lease, is entirely unaffected by the 


contract of lease, unless it has been reduced to writing. 
Brown v. Martin, 504. 


. In actions of bornage, a dividing line long established between the par- 


ties, and referred to in the proces verbal of sale of the plantation to the 



















INDEX 


SALE, (continued). 


plaintiff, will be taken as the true one, in preference to running a new 
line more in accordance with the calls and distances, and which gives 


to plaintiff a larger boundary. Lemoin v. Monela, 515. 
19. A transfer of cotton on the black book of the cotton press, is a symboli- 
cal delivery. Hamilton v. Campbell, 531. 


19. The rights of a vendee are not affected by a notification of an adverse claim, 
after the sale is completed, and he has paid his money and issued his 
note. . Syer v. Bundy, 540. 


See Eviwence—Robert v. Boulat, 29. 
Gayoso v. Delaroderie, 278. 

See Estorret—State v. Orleans Navigation Company, 40. 
Bank of Louisiana v. Ford, 299. 
Armorer vy. Case, 242. 

° See Potice Jurny—Michel v. Police Jury of Terrebone, 67. 

See Counter Lerren—Slark v. Broom, 69. 

See Communtry—Augusta Insurance Co. v. Packwood, 74. 

See Stoprace tn Transiruo—Marshall v. Fall, 92. 

See Jupiciat Sate—D’ Arensbourg v. Chauvin, 98. 

See HusBanp ann Wire—Lebeau v. Jewell, 168. 

See Repurwirios— Buhler v. McHation, 192. 

See Warnanty—Dufe/ v. Boykin, 295. 

See Usuny—Mils v. Crocker, 334. 

See Payment (Lurutation oF)—Smith v. Nettles, 455. 


SALE, JUDICIAL. 


1, Lesion is no ground for the rescission of a judicial sale. 
D Arensbourg v. Chauvin, 48. 
2. The irregularities of a judicial sale are cured by monition. Ibid. 


8. Property seized in execution shall not be adjudged at the first crying, if 
the price offered does not reach two-thirds of the appraisement. C. P. 
680. Steel v. Smith, 171. 
4, Judgment was rendered in favor of plaintiff against defendant in the State 
of Mississippi. Under a statute of that State, the clerk of the court 
which rendered the judgment, seized and sold it for the payment of his 
costs. The defendant purchased it. Held: That it is competent for 
the Supreme Court to examine the regularity of the proceedings under 
which the nied was sold. The sale was void: 
Shelden v. Miller, 187. 
5. 1st. Because the description of the suit in the execution issued by the 
clerk, did not describe correctly the judgment which was to be sold. 
Ibid. 
6. 2d. Because the record does not show that the defendant paid the amount 
of his bid for the judgment. Ibid. 


7. 8d. Because the Sheriff made no assignment of the judgment to the de- 
fendant, as required by the statute. Ibid. 

8. In proceedings for partition, experts were appointed, who reported that 
the property could not be conveniently divided in kind, whereupon the 
court ordered a sale at public auction. The husband, who represented 

his wife in the partition, assisted in fixing the terms of sale, and also at 
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_ SALE, JUDICIAL, (continued). 

7 the sale itself. The proceedings were held to be regular, and the con- 
duct of the husband regarded as an execution of the judgment on be- 
half of the wife, under Art. 612 C. P. Gilmore v. Gilmore, 197. 

. The absolute prohibition to sell under the price of estimation only exists 
in the case of minors. Ibid. 

. The nullity resulting from a judicial sale on which the price bid does not 
exceed the prior conventional mortgages is relative only. 

Whitehead v. Wiley, 214. 

. Article 684 of the Code of Practice declares, that if the price bid at the 
Sheriff’s sale does not exceed the amount of mortgages having a pre- 
ference over the seizing creditor, “ the adjudication shall be null.” This 
is a prohibitory law, and whatever is done in contravention of a prohibi- 
tory law is void, although the nullity be not formally pronounced by the 
law itself. Buchanan, J., dissenting. Ibid. 

. A purchaser in good faith, to whom property has been adjudicated, for a 
price less than the mortgages, having a preference over the seizing cre- 
ditor, cannot be compelled to give up the property without being re- 
funded the price which he has really paid. Buchanan, J., dissenting. 

Ibid. 
Property sold under a twelve months’ bond may be adjudicated for what- 
ever it will bring, but if there are anterior special mortgages, such mort- 
gages form an essential part of the price and there can be no adjudica- 
tion unless the amount bid is sufficient to discharge such anterior mort- 
gages; but an adjudication for less than the prior special mortgages is 
a relative nullity and one who was neither the owner of the property 
nor had any real right in it, must show fraud, and injury to him result- 
ing from such fraud to entitle him to annul it. 
Whitehead v. Cramer, 216. 

. The notice and advertisements of the sale of property for the payment of 
the expenses of making a levee, under the summary proceedings of 1837, 
must contain the owners names, when they can be ascertained. 

Jeaunin v. Millaudon, 223. 

. A purchaser at a probate sale, cannot be compelled to take property and 
pay the price, where he can show that the title to the property is not 
good. Succession of White, 232. 


. A purchaser cannot acquire title to property pending an action to subject 
the property to the claim of another. Cantereau v. Lacaze, 257. 


. A purchase made at a Sheriff's sale by one whose unauthorized conduct 
was calculated to defeat the rights which the plaintiff was seeking, by 
legal means, to enforce on the property of his debtor, will be set gside. 

Wood v. Hennen, 264. 

. To establish a title under a sale by virtue of a writ of ff. fa., no other 
part of the record need be produced, it being for the party questioning 
the validity of such sales, to prove by other parts of the record, the ir- 
regularities on which he relies to destroy the presumption of omnia rite 
acta, Purl v. Miles, 270. 












SALE, JUDICIAL, (continued). 


19. Seizure and sale of a promissory note—pending suit on the same, notice — 
. of seizure was given to the attorney at law of defendants. Held: In- 
sufficient and sale invalid. The noticerequired to be given by the 654th 








Article of the Code of Practice, to the defendant in execution, must be _ 


given to the debtor, or his authorized agent, or perhaps, in case of the 
absence of the debtor, who is unrepresented, to an attorney quod hoe 
negotium, appointed by the court. Ball v. Crockett, 293. 


20. Such a description of property in a Sheriff’s deed, as “square No. 19, sit- 
uated in Bloomingdale,” is insufficient. Syer v. Bundy, 540, 
21. Where title is set up under a Sheriff’s sale for taxes, it is essential to 
show an assessment according to law. Ibid. 
22. A purchaser at a judicial sale, who, before paying the price or entering 
into possession of the thing purchased, discovers illegalities in the pro- 
ceedings which have led to the sale, calculated to throw a cloud 
upon his title, may refuse to execute the purchase. But the burthen of 
proving the illegalities will be upon him. 
Succession of Gassen v. Palfrey, 560. 
23. When third persons seek to annul a judicial sale, it is essential for them 
to show that they have been injured by the sale; otherwise they have 


no right’ to interfere with it. Rightor v. Slidell, 602. 
See Privitecrs anp Liens—Succession of Gauldin, 205. 
. See Ixsuncrion—Morgan v. McMicken, 208. 


See Estorret—Kellog v. McMullen, 225. 

See PARTNERS AND PartNersuip—Oppenheim v. Loovis, 261. 
See Szizure ann Sate—Tufts v. Beard, 310. 

See Lynch y. Leckie, 506. 


SEIZURE AND SEIZURE AND SALE. 


1. An order of seizure and sale cannot be granted without evidence of the 
assignment of the note, or mortgage—both of which, to justify proceed- 
ings via executiva, should be made to appear by authentic act. The 
Judge can take cognizance of no matter resting en pais. 

Tufts v. Beard, 310. 

2. The proper mode of seizing a debt existing in the form of a judgment, is 
a notification of seizure by the Sheriff to the judgment debtor. 

Rightor v. Slidell, 602. 


See Acrion—Desobry v. Caurmena, 180. 
See Surrirr—Mithof v. Dewees, 550. 


SEQUESTRATION. 
1. The affidavit for sequestration was in these words: “He, said affiant, fears 
that the defendant, Auguste St. Dizier, will conceal, part with, or dis- 
se of the flatboat and lumber, claimed in the within petition, during 
he pendency of this suit.” Held to be sufficient. 
Wells v, St. Dizier, 119. 
2. A prospective insolvency affords no ground for proceeding by injunction and 
sequestration against a debtor. Barriere v. Feste, 535. 
3. The remedy of sequestration being a rigorous one, cannot be extended by 
implication to cases not contemplated by the law maker. Tdid. 
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SERVITUDE. 


1. The founders of the town of Carrollton, when they caused the original 
plan of the McCarty plantation to be made—dividing it into squares or 
portions of land, numbered and bounded by streets and avenues—and 
offered it at auction to the public, clearly intended to give it the charac- 
ter and destination of suburban property, and no one holding squares 
and pieces of ground described in his title with reference to this plan, 
which has been the subject of legislative recognition, can consistently 
with his own title, the manifest intention of his authors, and the rights 
of other citizens who have bought oa the faith of the same declared in- 
tention and appropriation, dispute the public character of the portion of 
the land so reserved for streets and avenues, when ver the corporation 
of Carrollton shall consider the proper time has arrived for having them 
opened. The plaintiff must be considered as having bought his proper- 
ty with reference to this ultimate exercise of power. 

Burthe v. Blake, 244. 


2. The plaintiff sued the defendants as joint proprietors of an adjoining lot, 
for one-half the cost of a party wall. Held: Where the defendants 
purchased the lot after the wall had been reconstructed and paid for by 
plaintiffs, and their vendor testified that he made no arrangement either 
with his vendor, or with the defendants about the payment of the party 
wall, and there was no evidence before the court that the defendants had 
subsequently wsed the party wall thus reconstructed, there should 
be a judgment as of nonsuit. By the Court—It is unnecessary now to 
decide whether a privilege would arise upon the adjoining proprietors 
using a party wall reconstructed before he acquired the adjoining es- 
tate ; or whether, if his vendor had used the reconstructed wall before 
selling, there would be a privilege following the property sold into the 
hands of such vendee. Davis v. Marshall, 480. 

See Evipexce—Duncan v. Labowisse, 49. 









































SHERIFF. 


1. A sheriff sold property under a fi. fa; H. purchased it, and, alleging that 

e he was owner of the judgment, the sheriff credited the writ with the 
amount of it, and made him a deed. The assignment of the judgment 
had not been made of record, and no order of subrogation had been en- 
tered, and eventually it was adjudged to be invalid. Plaintiffs’ attorney, 
before the sale, warned the sheriff if H. should bid off the property, not 
to enter a credit on the writ, but to exact the money. Held: That the 
conduct of the sheriff in the premises, was a breach of his official duty, 
for which both himself and sureties were liable. Mullen v. Scott, 173. 

2. Where the plaintiff in execution instructs the sheriff to make a scizure, 
which renders it necessary for the sheriff to retain the writ beyond the 
return day, in order to affect the sale, he will not be liable for his failure 
to return it on the return day. Lynch v. Leckie, 506. 


3. In an action against a sheriff, by the plaintiff in execution, for releasing a 
seizure, the sheriff cannot plead the illegality of the seizure in justifica- 
tion of the release, for it was his duty to make a legal seizure. But the 
subsequent conduct of the plaintiff may amount to a ratification of the 
release and thereby relieve the sheriff from liability. Ibid. 
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SHERIFF, (continued). ee 
4. Before releasing a seizure which he has already made, and accepting a 
surrender of property pointed out by the defendant in execution, it is 
the duty of the sheriff to use due diligence to ascertain whether the pro. 
perty offered to him is in such a condition as to afford a reasonable pros- 
pect of its being made available to satisfy the writ in his hands. 
Ibid. 
5. A sheriff who releases a seizure made under one writ, and gives an illegal 
and unjust preference in favor of another, and a subsequent writ, will 
be liable to the plaintiff in the first execution. Ibid, 
6. A judgment requiring a sheriff to make a deed in conformity to his adju- 
dication, rendered on a rule taken against the sheriff for that purpose, 
and not appealed from within the time allowed by law, is final and irre- 
vocable, and a deed made in obedience to the order, will prevail against 
. a seizure of the property made previous to its execution. 
Mithoff v. Dewees, 550. 





See Screry—Mullen v. Scott, 173. 
See Garnisument.— Woodworth v. Lemmerman, 524. 


SHIPS AND SHIPPING. 


1. Steamers are more easily managed than sailing vessels, therefore it is the 
duty of the masters of the former to adopt such precautions as to avoid 
collision with the latter ; and where a collision occurs, unless it be shown, 
on behalf of the steamer, that the accident was unavoidable, with due 
precautionary measures on its part, the loss will fall on its owners. 

Bestoso v. U. 8S. M. Steamship Co., 268. 
See Counter Letrer—Slark v. Brown, 69. 
See Sroprace 1x Transiru—Marshall v. Fall, 92. 


SLANDER. 


1. The interchange of opprobrious epithets, and mutual vituperation and 
abuse, will justify a Judge in approving a verdict for the defendant, al- 
though the slanderous words were proved; and a verdict rendered in 
such a case will not be disturbed by the Supreme Court. 

Fulda v. Caldwell, 358. 


SLAVE. 


1. A slave may acquire a pr.scriptive title to his liberty under Article 3510 
of the Civil Code. Eulalie and her Children v. Long & Mabry, 9. 


2. Slaves set free by will are not entitled to freedom until after a compliance 
with the formalities prescribed by law for the emancipation of slaves. 
Until these formalities are complied with, they remain slaves, and the 
heirs, and not the executor, have a right to the possession of them and 
to their services and labor. This possession does not preclude the exec- 
utor from taking the necessary steps for their emancipation. 

Bird vy. Vail, 176. 


STEAMBOATS. 


fee Suips Ann Supping. 
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STRAYS. 

1. A Parish Ordinance of Iberville authorizes every inhabitant, proprietor of 

land in the parish, to arrest all wild and mischievous animals, and re- 

quires the owner to give one dollar for the prize. Held: That remuner- 

ation can be recovered only on proof that the animals were wild and 
mischievous. Imbeauz vy. Severt, 124. 


9. A stray is an animal found in an unusual place for such an animal, or an 
animal that has roved for some time in a certain place, whose owner is 
unknown. Ibid. 


8. A person who takes up a stray has no right to retain possession of it until 
the damages and charges are paid ; for these he has a direct action. 
Ibid. 


STOPPAGE IN TRANSITU. 


1. The transitus of goods is not at an end when they are in the hands of an 
agent for transmission to the vendee, and on the insolvency of the vendee, 
the vendor may retake them, although they may have been attached by- 
a creditor of the vendee. Marshall y. Fall, 92. 


SUBROGATION. 


1. The legal subrogation extends to every case where a person pays a debt 
which he has an interest in discharging. And if the debt discharged be 
by judgment, the court may subrogate such person to the plaintiff's 
judgment with the right of execution. Duchamp v. Dantilly, 247. 


SURETY. 


1. A sheriff, who illegally credits the writ with the amount bid, when in fact 
no money was paid to him, is liable to the plaintiff in execution; but 
where there is a special mortgage on the property, outstanding at the 
time, he will only be liable for the amount bid, less the amount of the 
special mortgage. Mullen v. Scott, 173. 


2. A judgment against a sheriff is not res judicata against his sureties, nor 
does it conclude them as to the amount of the sheriff's liability for which 
they are to respond. Ibid. 

8. The contract of suretyship is not to be extended to any other subject, to 
any other person, or to any other period of time, than is expressed or 
necessarily implied in it. 

MeIntosh vy. Merchants’ & Planters’ Ins. Co., 403. 

4. A steamer was sequestered, and released on bond. In an action against 
the sureties on the bond, they pleaded that the steamer had been, sub- 
sequent to the sequestration, seized and sold by another creditor, and 
the proceeds, to the knowledge of plaintiff, paid into court and distribu- 
ted among the creditors. By the Court: The creditor was not bound 
to resort to the fund in question, and thereby involve himself in a litiga- 
tion with third persons, which, for aught that appears to the contrary, 
might have been fruitless, and which resort he was not requested by the 
sureties to use. Gordon v. Diggs, 422. 


5. P. & L. having obtained an order dissolving an injunctlon which had 
issued in favor of Mrs. Cobb, she took a suspensive appeal, which the 
Supreme Court dismissed, but when the case came up on its merits, it 
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SURETY, (continued). fm 
affirmed the*decree dissolving the injunction. P. & L. sued the sureties 
on the appeal bond of Mrs. (odd, for damages resulting from the injunc- 
tion which she had obtained. Held: The sureties were not liable—their 
obligation being only to satisfy the judgment in the case appealed, and 
not one which might afterwards be obtained in another suit in the shape 
a of damages occasioned by an injunction. Parham v. Cobb, 423. 


See Susnirr—Midlen v. Scott, 173. 
Sée Partners axp Partnersarp—Stewart v. Caldwell, 419. 





SUCCESSION. 


1. An heir who has taken the benefit of the Bankrupt Act is ‘not thereby dis- 
charged from his obligation to collate the advances received by him. 
Succession of Cucullu, 96. 
2. The claim for the erection of a tomb over a deceased husband must be 
borne by his estate and not by the community. 
Succession of Ira Smith, 107. 

. 8. An administrator should be held to proof of due diligence in the collec- 
tion of the active debts of the succession. He cannot be relieved of re- 
sponsibility by showing that he offered them for sale at public auction in 
a lump, and could not get a bid. Whittikam v. Swain, 122. 

4. In contestations concerning the administration of successions, the Code 
gives the preference to creditors over those who are not. Art. 1039, 





1114. Succession of Petit, 207. 
5. A special agent or attorney in fact of a creditor is not entitled to a prefer- 
ence over strangers. I bid. 


6. The State Treasurer, through an attorney at law, took a rule upon the 
curator to file his account, opposed it on the ground that the curator 
never deposited the funds received by him, in bank, as required by the 
Act of 1837, prayed twenty per cent. damages for his failure to do so, 
and, representing that no heirs had presented themselves, claimed the 
succession as belonging to the State. Held: That the proceeding of the 
State Treasurer was not warranted by law; that the 26th section of an 
Act entitled “an Act relative to the revenue of the State,” approved 
March 10th, 1845, was not applicable to a case like the present, but had 
in contemplation the collection of the tax of ten per cent. on interest in 
successions falling to certain non-residents. 

Suecession of D’ Aquin, 400. 


7. Where the succession is not accepted purely and simply by the heirs, its 
liability to them cannot be adjudged without its being legally represent- 
ed in the suit. If accepted purely and simply, such liability to the heirs 
would be extinguished by confusion. Succession of Whitten, 417. 


8. Defendant sold property belonging to the succession of his brother, and 
there had been no probate proceedings, nor judicial order of sale—Held : 
That this,was an interferance with, and appropriation of the estate by 
defendant, sufficient to charge him as heir of his brother, under Art. 
993 of the Civil Code. Todd y. Place, 516. 
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- . §$UCCESSION, (continued). 

9. A vacant succession, administered by a curator, is liable on a bail bond 
subscribed by the deceased intestate, as sutety for the appearance of a 
party under indictment, though not forfeited until after his death. 

State v. Gallagher, 589. 
See Execurors anp ApministgaToRs—Lanjear v. Ritchie, 96. 








Scott v. Key, 218. 
Bass v. Chambliss, 876. 
Succession of Baum, 412. 
See Minors—Succession of Ira Smith, 107. 
See Action— Ibid. 


Gillian v. Cow, 500, 
See Taxes anp Taxation—State v. Poydras’ Heirs, 165. 
See Partrrion—Gilmore v. Menard, 212. 
See Witis aNp Testaments—Succession of Boone, 253. 


SUPREME COURT. 


1. It is an extremely delicate matter for the Supreme Court to interfere with 
the discretionary powers of the inferior tribunals. 
State v. the Judge of the Sixth District, 14. 


2. The Supreme Court has jurisdiction, in criminal cases of questions of law 
alone. State v. Muldoon, 24. 


8. The power to appoint a liquidating commissioner of the Orleans Navigation 
Co. was given by the Legislature to the Court in which the suit for for- 
feiture of its charter was instituted ; the power to fill a vacancy in the 
office is necessarily implied in the general power to appoint. The con- 
stitutional power of the Supreme Court being merely appellate. except 
in certain specified cases, it is disqualified to make the appointment in 
question even if the Statute were silent. ‘ 

State v. Orleans Navigation Co., 40. 


4. The bill of exceptions stated that there was no direct proof who fired the 
pistol, or who killed the deceased. Held: This submits a question of 
fact, as a motion for the reversal of a verdict and judgment in a criminal 
case, &c., and it is not within the cognizance of the Supreme Court. 

State v. D’ Angelo, 46. 

5. The Constitution gives to the Supreme Court jurisdiction in all cases in 
which the constitutionality or legality of any tax shall be in contestation 
—but the court has no jurisdiction as to the mode of procedure, provided 
by law for the collection of taxes, except where the amount exceeds 
three hundred dollars. Albert v. Brewer, 64. 


5. No appeal can be taken to the Supreme Court in a criminal case, until the 
punishment shall have attached, or shall have been incurred, by sen- 
tence of a court. State v. Thomas May, 69. 

6. In an action by an endorsee against the maker of a promissory note a 
judgment by default was confirmed without proof of the signature of the 
maker, and the endorser who was payee. Held: That the proper judg- 
ment is one remanding the cause for further proceedings and not one of 
non-suit. Brown v. Thomas, 95. 

7. The accused elected to be tried by the court rather than by a jury, on a 
charge of selling liquor to a slave. On the trial the prosecution proved 

that the slave entered the store of the accused, which was shut behind 
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SUPREME COURT, (continued). 


him; that it was afterwards opened, when the slave came out with a jug 
of whiskey in his hand. The accused excepted to the introduction of 
the evidence. Held: That by electing to be tried by the court, the ac- 
cused had placed it ont of his power to present this question to the Sn- 
preme Court; it could have been presented if the trial had been by jury, 
by asking instructions of the court; the question might then have been 
brought up by exception, but for anything that appeared direct proof of 
the sale of the whiskey by the accused, migut have been made. 
State vy. Porte, 105. 
8. The court will not, where it can be avoided, declare an act of a sister State 
unconstitutional. Shelden v. Miller, 187. 


9. Though the Supreme Court, with the view of relieving litigants from 
trouble and expense, has sanctioned the practice of omitting in the trans- 
cript of appeal such records as are already on file, and is willing, with 
consent of parties, to consult them, it will, in no instance, do so, unless 
the .record shall have been introduced at the trial in the court of the 
first instance. Bouguille v. Dede, 292. 

10.. The circumstance that a Judge of the Supreme Court tried a case as Dis- 
trict Judge, affords no grounds to object to his trying the same case 
in his capacity as appellate Judge. Edwards v. His Wife, 321. 
11. When a judgment has been rendered by the Supreme Court, it is too late 
to plead in the interval between the day on which it was rendered, and 
that on which it becomes final, prescription under Art. 902 C. P. 
Stark v. Burk, 844. 
12. "The Supreme Court will not grant a writ of certiorari, when the amount 
in dispute is below its jurisdiction. 
State v. Judge of the Siath Judicial District, 522. 

13. The Supreme Court derives its jurisdiction from the Constitution, which 
declares it to be appellate, and it can exercise no control over the proceed- 
ings of inferior tribunals in causes in which no appeal would lie to it, 
and can only interpose its authority when necessary for the maintenance 
or in furtherance of its appellate jurisdiction. Ibid. 


See Manpamvs. 


See Apreat—Haggenberger v. Wild, 8. 
State v. Muldoon, 24. 
State v. Pratt, 157. 
See Practice, Cope or—State v. Judge of the Sieth Dist. Court of N. Orleans, 14. 
See Costs—Gamble v. McClintock, 160. 
Bee Sate Jupic1at—Shelden v. Miller, 187. 


See Taxes anv TaxaTion—Mayor of Bayou Sara v. Tooraen, 206. 
See Atrorney—<State v. Redmond, 319. 


TAXES AND TAXATION. 


1. The Statute of 1848 imposing a tax on the keepers of coffee houses is 
not illegal, nor was it repealed by the 78th section of the Statute of 
March, 1850, entitled “‘an Act to provide for the assessment and collec- 
tion of taxes in this State.” Albert v. Brewer, 64. 

2. The law imposes a tax of ten per cent. in favor of the State, not only on 
property falling to alien heirs who are non-residents, but also on pro- 

»°-perty falling to citizens of Louisiana, residing abroad. “Successions fall- 
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" TAXES AND TAXATION, (continued) 

ing to non-resident heirs, who are citizens of any other State or territory 
of the United States, than the State of Louisiana, are alone exempted 
from this tax. State vy. Heirs of Poydras, 165. 


8. The 7th Section of the Act of the Legislature of the 18th March, 1850, in- 
corporating the town of Bayou Sara, authorizes the imposition of one tax 
upon a store in which goods are retailed, and not as many distinct taxes 
as there are distinct kinds of goods retailed in the store. 

Mayor of Bayou Sara v. Tooraen, 206. 


4. The summary mode of proceeding against delinquent tax payers by adver- 
tisement in lieu of citation as provided by the Act of 1852, No. 11, Sec. 
85, applies -“" to the collection of taxes assessed subsequent to the Act. 

Botts v. City of New Orleans, 233. 

5. The police jury of the parish of Tensas, had authority under the Statute 
of 1852, entitled “‘an Act to amend an Act relative to the building of 
the levees in the parish of Tensas, &c., &c., to pass an ordinance impos- 
ing an annual tax, ad valorem, upon all the taxable lands in the parish 
of Tensas, for building and repairing levees on the Mississippi river in 
that parish. Slidell, C. J., Campbell, J., and Ogden, J., concurring. 

Mason v. Police Jury of Tensas, 368. 

6. “Taxable lands” comprise buildings on lands, so as to authorize the build- 
ings to be estimated in making an assessment for taxation; for, in legal 
contemplation, buildings are a part of the land. Svidell, C. J., Camp- 
bell, J., and Ogden, J.. concurring. Ibid. 


7. The mere fact of an assessor copying his assessment roll from the State 
assessment, (there being no application for correction to the proper offi- 
cers within the legal delay, and it being admitted that the estimation was 
fair,) does not make the assessment inoperative. Slidell, C. J., Camp- 
bell, J. and Ogden, J. concurring. Ibid. 


8. The general authority of the police jury to assess and colleet an ad talo- 
rem tax upon all taxable lands in the parish, is controlled by the subse- 
quent part of the law which is directory to the assessor, and requires 
him to describe the lands comprised in his roll by the owner’s name, and 
the number of acres owned by cach. This direction can only apply to 
tracts of land, other than town lots, unless those lots are of a size suffi- 
cient to be described in acres. Buchanan, J. dissenting. Ibid. 


9. Laws which give to municipal or other corporations the right of taxation, 
are, pro tanto, a delegation of sovereign power, and should be construed 
with strictness. Buchanan, J., dissenting. Ibid. 


10. The law requires the assessor of the levee tax to make the assessment 
himself, and to make that assessment by copying from the State assess- 
ment roll is illegal. Voorhies, J., dissenting. Ibid. 

11. The Merchants’ and Planters’ Insurance Company, (established under the 
provisions of the Act of 1848, for the organization of corporations in this 
State,) having become insolvent, was by judgment of court, put into 
liquidation under a receiver. Among its assets were a number of notes 
drawn by sundry persons; the following is the purport of one of them: 
“Twelve months after date, (or sooner if required to meet assessments 
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TAXES AND TAXATION, (continued). a 
made by the company,) I promise to pay to the Merchants’ and Planters’ _ 
Insurance Company, or order, five hundred dollars for value received.” 
The receiver brought suit on these notes. Held: 
1st. The unmatured notes stood as security for the performance of any 
contract which it was lawful for the company to make, and which had 
been made previous to the expiration of one year from the date of the 
note. McIntosh v. Merchants’ & Planters’ Insurance Company, 403. 


2d. Although the charter says that the notes are to be given for the 
security of those who shall insure previous to the formation of the per- ~ 
manent fund-—yet where it is also stated the notes are only to be held 
for a year, and the notes themselves are payable in a year, they must be 
considered as guarantee notes, liable for debts created before the forma- 
tion of a permanent fund, and before the maturity of the notes, but not 
after their maturity. 1 bid. 
14. 8d. For the expenses of the liquidation, all the guarantee notes are liable 
pro rata. After charging these expenses, pro rata, upon all the solvent 
notes, the residue of the moneys collected upon them respectively, should 
be treated as distinct funds, applicable by a proper classification to the 
particular class of claims for which the particular note, according to its 
date and the date of its maturity, is held responsible. If any of the ma- 
kers are insolvent, that should not release the solvent makers from lia- 
bility to the full amount of their notes. Premiums should not be credit- 
ed on any note, nor any thing but actual cash payment made in fulfil- 
ment of the promise contained in the note. A maker who has a lawful 
claim against the company, should not be allowed to offset it, but only to 
participate in the dividend upon claims of its class as any other creditor. 
Ibid. 
15. The State claimed taxes. The tax on capital was disallowed; the tax on 
insurance companies was allowed, but without privilege. I vid. 


16. One clause of a charter should not be construed in so large a sense as to 
silence other clauses where, without violence to the language, a construc- 
tion can be given which will make all harmonize. Lbid. 


17. An agreement on the part of the makers of the notes to continue their lia- 
bility for a longer period than one year from the dates of the notes, must 
be inferred from the fact, that the notes were found among the papers of 
the company, when put in liquidation. Buchanan, J., dissenting. 

Ibid. . 

18. From the terms of the charter, the notes constituted the assets—the capi- 
tal of the company—“ for the security of those who should insure pre- 
vious to the formation of the permanent fund ;” and the capital could not 
be withdrawn previous to the happening of that contingency—the form- 
ation of that fund.  Voorhies, J., dissenting. Ibid. 

19. By the Act of 1850, all property belonging to charitable institutions is ex- 
empt from taxation. New Orleans v. The Poydras Asylum, 584. 


See Successiox—Succession of D’ Aquin, 400. 

See Constitution anp Constitutional Law— Municipality No. Two v. White, 446. 
Lynch v. Alewandria, 498. 
Cummings v. Po. Jury of Rapides, 508. 
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TUTORS AND TUTORSHIP. 

1. The court cannot give judgment, discharging the obligors of a tutor’s 
bond before the ward attains the age of majority. This point was ruled 
in Stafford v. Villain, 10th La. Rep. 329, and it is not inconsistent with 
the provisions of Article 615 of the Code of Practice. 

Kellar v. Ridgeley, 43. 


- 2. Article 856 of the Civil Code creates a prescription of four years commenc- 
ing from the day of the majority, for the action of the minor against his 
tutor, respecting the acts of his tutorship. Ibid, 


8. Where matters of mal-administration are urged by way of opposition to an 
- account, it is premature to institute a direct action on the same matters 
before the decision of the opposition. Ibid. 


4. A tutor who permits a debt due to his ward to become prescribed is per- 
sonally bound for it Whittikam v. Swain, 122. 

5. A tutor who pays a debt from which his ward has been relieved by pre- 
scription, is liable to the ward for the amount so paid. Ibid. 


The fee of counsel for filing the account of the tutor, is an expense charge- 
able to the minor, under Art. 352, C. C. Ibid. 

7. A tutor is only bound to act with reasonable diligence and with good faith 

in prosecuting suits for his minor. And where he employs counsel, he 

will not be bound, although, if it had been more skillfully prepared, an 

opposition, in which the minor was interested, would have resulted more 

favorably to his interest. Tegart v. McCaleb, 259. 


8. It is not a sufficient reason for imposing upon the tutor expenses which 
appear to have been incurred by him in good faith, under advice of 
counsel, that they did not result to the benefit of the minor.  Jbid, 


9. The widow having contracted a second marriage, without being continued 
in the tutorship by a family meeting, the tutorship is forfeited and she 
cannot be re-instated as natural tutrix, but must give bond as dative 
tutrix. Succession of Puck, 306. 


10, The grandfather is called to the tutorship of his grand children, upon the . 
death of their parents, in preference to all other persons, unless the sur- 
viving parent shall, by will, have appointed a tutor; the causes of incg- 
pacity for, and exclusion from tutorship, are specifically enumerated in 
Article 322, 323, of the Civil Code, and to say that the grandfather can 
not be appointed unless a resident, would be to extend the cause of inca- 
pacity for and ex¢lusion from tutorship, by implication beyond those 
Articles, which cannot be done. Dobb v. Massey, 354. 


11, Where the parents died without appointing by will, a tutor to their chil- 
dren, and the grandfather made due application for the tutorship, gave 
bond and took the oath prescribed by law, and formally declared his in- 

5 tention of continuing his residence in New Orleans, where it was stated 

he then resided, although he was but a short time previous a non-resi- 

dent. Held: That the District Judge erred in refusing to grant him 
letters of tutorship. Ibid. 
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TUTOR AND TUTORSHIP, (continued). " 

12. A mothe® Who contracts another marriage without causing a family 
meeting to be convoked previous to its celebration, to deliberate upon 
continuing her in the tutorship of children by a former marriage, may 

be deprived of the tutorship. Boyer v. Tassin, 491. 

18. An oath is required to be taken by every tutor of minors. C. C., 828. 
14, A grandfather applied for the tutorship of his grandchildren, on the grounds 
that their mother had contracted a second marriage, without having 
convoked a family meeting to deliberate on continuing her in the tutor- 
ship, and because she had not taken the oath required by law. The 
wife insisted that she was not bound to the observance of these rules, 
because she was a white woman and her first marriage had been to s 
colored man. Held; That the marriage for this cause could only have 
been impeached under Art. 115, C. C., by direct action; that having 
failed to impeach it during marriage, it was too late for her to institute 
such an action, and that she could not be allowed to plead it as a defence 
to the proceedings for tutorship. Oa «a rehearing—Held: That the 
court could not appoint the grandfather to the tutorship, the mother be- 

ing alive, without the recommendation of a family meeting. Ibid. 


15. A tutor is entitled to commissions on the net and not the gross amount of 
the proceeds of sales of crops made on the minors’ plantation, under Art. 
C. C. 842. Succession of Hargrove, 505. 

16. The vacancy of the office of tutor, by death or amotion, does not vacate 


that of under-tutor; on the contrary, it is the duty of the under-tutor in 
such cases, to cause another tutor to be appointed. C. C. 308. 


Succession of Gassen v. Palfrey, 560. 
“a7. Where there are several minors interested in a petition, there should bea 
tutor appointed to each. OC. C. 1291. Ibid. 


USURY. 


1. A sale of property, for a fixed price, based on a calculation of interest 
greater than that allowed by law, where there is no fraud or error, will 
not be regarded as in violation of the usury law. 

Mills v. Crocker, 334. 


USAGE. 


1. By the usage of the cotton presses in New Orleans, the destination of a 
lot of: cotton transferred on its black book, cannot be changed without 
the consent of the transferree. Hamilton v. Campbell, 531. 


WARRANTOR AND WARRANTY. 


1. Plaintiff in a petitory action cannot recover rents from a warrantor whom 
the defendant has called in to defend the suit. 

Steel v. Smith, 171. 

2. Sale of land from F. to B. in which it was stipulated that “this sale is 
made under the express stipulation and condition that the said F. shall 
not be bound by the vendor’s warranty of title; and that he does not 
guarantee said purchaser against the existence of any defects of title; or ~ 
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WILLS AND TESTAMENTS. 
1, 


2. 


8. 
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TARRANTOR AND WARRANTY, (consinued): 


incumbrances whatever, but such as may have “ie to acts ; 
but the said J. F. nevertheless agrees, in cage the should be 
evicted, to return him the principal of the conside , but nothing 
more.” The purchaser alleged disturbance but not eviction, and it was 
urged by the plaintiffs that there was no warrant against any thing but 
autual eviction. By the Court : We understand the restrictive words 
in the clause of non-warranty to be “but nothing more,” and that they 
have relation to claims which the vendee might have beyond the restitu- 
tion of the price, e. g. the fruits and revenues, the costs of suit, or other 
damages for which he might be liable. Agreements which parties make 
for themselves in derogation of the general law should be construed 
strictly. The agreement to refund in case of eviction added nothing to 
the legal objection, nor did the exclusion of warranty preclude the lega; 
consequences of the sale, except as specially provided for, and it is no 
less a legal consequence of the sale that the vendee may suspend the 
price in case of disturbance, than that the vendor shall refund it in 
case of eviction. C. C. 2481, 2535. Dufief v. Boykin, 295. 


, 8. The only evidence of disturbance was the admission of parties that a suit 


was instituted by defendants against W. for a portion of the land. By 
the Court: We think that to avail themselves of this objection oppo- 
nents should have proved that W. claimed to hold under an adverse title 
having its origin before the sale from F. to B., or that his possession 
commenced before that time. That the warranty should have existence, 
it is necessary the adverse right shall have existed before the sale; and 
if this right was before the sale an imperfect one, and afterwards per- 
fected by the negligence of the buyer, he has no claim for warranty. 
C. 0. 2478. Ibid. 





A judicial admission by an universal legatee can in no manner whatever 
affect or impair any rights which may be acquired by legacy under a 
particular title. Simonds vy. Byrne, 93. 

Where a nuncupative testament by public act does not mention that the 
three witnesses who signed it, reside in the parish where the will is exe- 
cuted, parol testimony cannot be given to supply the omission. 

Swift v. Swift,.117. 

Testatrix commenced the dictation of her will to one of the subscribing 
witnesses, and in the presence of the others, from a paper which she 
had caused to be written, and which she held in her hand; when being 
interrupted by a violent fit of coughing, and the testatrix being unable 
to proceed with the dictation, she handed the paper to the witness to 
whom she was dictating, requesting him to consider it as the expression 
of her testamentary disposition, and to finish the copying of it on the 
ery of the house, adjoining to and communicating with the room 
where the testatrix was lying. While the witness was executing this 
request, by finishing the copy of the paper handed to him, the other 
witnesses were on the same gallery where he was writing, but not in 
communication with the writer. After the copy was made, it was ex- 
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and presented by her to the witness, with the 
) by her that it contained her last will. By the Court: 
Under ¢ circumstances, we consider that ¢ this paper was written (in e 
’ the | af the second paragraph of Article 1574) out of the presence 
of the witnesses, with the exception of that portion which (as provided — 
by the first ‘paragraph of the same article) was dictated by the testa- 
trix in their presence. Succession of Sarah Bubanks, 147. 
4. Tt is not to go into an inquiry, at the time of probating a will, 
testator was of sound and disposing mind and memory at 
the time of making it. Ibid. 


5. the testineay of witnesses, Wa the testator told them that the will was | 


entirely written by him, is not sufficient proof of an olographic testa- 
ment, to authorize its probate. Ibid. 
6.""The only proof admissible of olographic testaments, is the testimony of 
_ | two witnesses, that they recognize the hand writing, as having often 
* geen the testator write and sign, during his lifetime. C. O. 1648. 

7. Although under Article 1584 of the Civil Code, women cannot be sub- 
scribing witnesses to a will, yet an olographic will may be established 
upon their testimony, if in other respects they are credible and compe- 
tent. Ibid. 

8. The direction of the testator in his will, that his property should be di- 
vided in kind among his forced heirs, that the portion going to his grand- 
son should be paid him by his co-heirs in‘ money, and that the property 
contained in his lot be transferred to them in proportion to the amount 
they contribute to its purchase, is not legally binding. 

Succession of Boone, 258. 

_9. In the construction of wills a rule of primary importance is that the in- 
- tention of the testator must be observed. ‘Armorer v. Case, 288. 


10, A legatee who voluntarily executes a will, will not be permitted to change 
the interpretation which his execution of it indicates.” Ibid. 

11. Whére a disposition in favor of a legatee is made in error, and results 

| the testator’s ignorance of a material fact, and would, if carried 

to effect, defeat his manifest gee y it will not be enforced. 
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Ibid. 











